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L— IN  MEMORIAM:  LORD  RUSSELL  OF 
KILLOWEN,  LORD  CHIEF  JUSTICE  OF 
ENGLAND. 

BUT  twenty  months  have  passed  since  the  death  of 
Lord  Herschell,  and  now  we  have  to  mourn  the  loss 
of  that  other  great  lawyer  whose  career,  beginning,  like 
that  of  the  late  ex-Chancellor,  on  the  Northern  Circuit  some 
forty  years  ago,  culminated  in  the  Lord  Chief  Justiceship 
of  England,  and  recently  came— as  did  that  of  his  dis- 
tinguished rival  and  contemporary — to  a  sudden  and 
premature  close. 

Lord  Russell  of  Killowen  was  so  many-sided  a  man,  and 
threw  himself  with  so  much  energy  into  so  many  kinds  01 
work  and  play,  that  there  is  hardly  one  of  his  friends  whose 
reminiscences  of  him  could  be  said  to  cover  the  whole  field 
of  his  life  :  only  a  syndicate  could  adequately  perform  that 
task.  My  own  recollections  of  him  date  back  to  the  time 
when  he  was  still  a  barrister  of  one  year's  standing.  He 
joined  the  Northern  Circuit  at  Liverpool  in  1859,  and  until 
he  took  silk  he  seldom  went  to  other  circuit  towns,  but  he 
regularly  attended  the  sittings  of  the  Liverpool  Court  of 
Passage,  then  presided  over  by  Mr.  Edward  James,  the 
leader  of  the  Circuit.  In  that  court  he  at  once  jumped 
into  business,  and  when  its  two  leaders,  Brett  (afterwards 
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2  IN  MEMORIAM  :   LORD  RUSSELL  OF  KILLOWEN. 

Viscount  Esher)  and  J.  B.  Aspinall  were  removed — the 
former  by  taking  silk  in  1861,  and  the  latter  by  accepting 
the  Recordership  of  Liverpool  a  little  later— Russell 
speedily  took  the  lead  of  the  Court  and  greatly  increased 
his  junior  practice  in  Liverpool.  He  always  had  the 
highest  admiration  of  the  judicial  merits  of  Edward  James, 
and  used  to  say  that  those  who  had  had  the  advantage  of 
practising  under  him  during  the  first  years  of  their  profes- 
sional life,  had  enjoyed  an  extraordinary  piece  of  good 
fortune  for  which  they  ought  to  be  ever  grateful.  Early 
in  1872  Russell  and  Herschell,  after  an  unusually  short 
probation  without  the  Bar,  took  silk,  and  were  sworn  on 
the  same  day — a  step  which  to  some  seemed  bold  at  the 
time,  but  which,  as  we  now  know,  in  either  case  led  on  to 
fortune. 

In  the  days  before  the  Judicature  Act,  when  all  the 
judges  left  town  together  twice  a  year  for  circuit,  and 
returned  together  on  the  first  day  of  the  next  term,  when 
Equity  Courts  tried  equity  cases  only,  and  when  there 
was  no  Court  of  Appeal — the  Circuit  Bar  and  the  Circuit 
Mess  were  more  important  and  engrossing  institutions  than 
they  are  now.  Russell,  though  a  fierce  fighter  in  court, 
doffed  his  combativeness  with  his  robes,  and  was  a  genial 
and  clubable,  and,  in  those  days,  a  frequent  attendant  at 
the  mess-table.  There  are  not  a  few  of  those  old  associates 
of  his  who  have  reason  at  this  day  to  be  grateful  to  him 
for  his  exertions  in  forwarding  their  interests  when  they 
were  seeking  some  deserved  promotion  in  their  profession. 

I  said  that  Lord  Russell's  career  came  to  a  premature 
close  because,  though  his  years  verged  upon  three  score 
and  ten,  he  had  always  been  so  remarkable  for  strength 
and  endurance  that  time  seemed  to  have  made  as  little 
impression  upon  his  physical  powers  as  it  had  upon  those 
of  his  mind.  He  had  always  greatly  believed  in  the 
co-ordination    of   physical  and    mental    power,    perhaps 
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because  it  was  the  condition  of  being  in  which  he  lived  and 
upon  which  he  relied,  and  if  one  were  compelled  to  sum  up 
his  principal  characteristics  in  a  single  adjective,  one  would 
describe  him  as  essentially  a  strong  man.     And  he  never 
spared  his  strength.     Whatever  he  did,  he  did  it  with  all 
the  force  of  his  masterful    will  and  vigorous   mind    and 
body.    At  the  Bar  he  had  the  valuable,  but  by  no  means 
common,  faculty  of  using  other  men's  work,  and  he  could, 
if  need  be,  open  a  complicated  case  with  no  preparation 
beyond  the   notes   and   suggestions   of  a  capable  junior. 
But  that  was  not  his  method.     He  took  immense  pains 
with  his  work  and,  loving  victory,  strove  hard  to  secure  it. 
He  spared  no  time  or  trouble  to  win  a  verdict  when  there 
was  any  chance  of  success,    but  if  he  saw  no  means  of 
escaping  defeat  he  was  not  a  difficult  man  to  settle  with. 
He   was  not  a   bom   orator,   such  as  were   Erskine   and 
Cockburn,  but  he  cultivated  the  art  of  eloquence  all  his 
life  with  ambition,  with  industry,  and  with  success,  and 
was  always  a  most  powerful  speaker  upon  facts.    His  great 
and  well-earned  reputation  as  an  advocate  was  the  result 
of  a  combination  of  many  qualities  and  aptitudes.     He  had 
a  clear  foresight  of  the  point  at  which  the  main  stress  of  the 
battle  would  be   felt,  and  the  faculty  of  bringing  all  his 
weight  to  bear    there,  without   too  much  neglecting  the 
other  parts  of  the  field.   It  is  superfluous  to  say  that  he  Wcis 
an  accomplished  master  of  the  art  of  cross-examination, 
though  usually  he  conveyed  to  the  onlooker  the  impression 
that  it  was  rather  by  force  than  by  subtlety  that  he  broke 
down  or  exposed    the    fraudulent   or  uncandid  witness. 
Those  who  have  heard  the  present  Lord  Brampton  cross- 
examine  will  remember  with  what  friendly  and  persuasive 
tones  he  would  invite  and  seduce  the  witness  into  the  path 
which  led  to  a  ruinous  or  a  ridiculous  catastrophe.    Lord 
Russell's  method  was  different,  and  the  untruthful  witness 
who  faced  him  was  seldom  left  long  in  doubt  as  to  his 
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hostile  and  aggressive  intentions.  This  power  of  placing 
a  witness  in  an  unfavourable  view  before  a  jury  was  indeed 
so  great  that  there  were  occasions  ^cum  vixjusttcs  sitsecurus ' ; 
but  that  is  one  of  the  hazards  of  all  powerful  cross- 
examination  even  by  the  most  honourable  and  high-minded 
of  advocates ; — a  rare  disadvantage,  to  be  set  against  its 
many  advantages.  Another  characteristic  of  him  as  an  advo- 
cate was  the  audacity  with  which,  in  a  diflBcult  situation,  he 
would  venture  upon  an  apparently  dangerous  line  of  cross- 
examination,  and  pursue  it  with  unflinching  courage,  and 
often  with  signal  success.  But  this  was  a  calculated  reck- 
lessness, which  in  less  skilful  hands  would  lead  to  destruc- 
tion, and  is  not  to  be  rashly  imitated. 

Lord  Russell  was  much  too  clear-headed  a  man  to  forget, 
when  he  took  his  seat  on  the  bench,  that  those  who  sat 
opposite  to  him  would  watch  with  keen  eyes  for  any  traces 
in  the  judge,  of  the  methods  and  characteristics  of  the 
famous  advocate,  for  signs  of  impatience,  or  of  a  too  im- 
perious control ;  and  he  kept  careful,  and  upon  the  whole, 
successful  watch  over  himself.  If  at  times  he  showed 
symptoms  of  restlessness  it  was  certainly  not  because  he 
desired  to  take  a  side,  or  to  display  from  the  judgment 
seat  his  old  cunning  in  advocacy.  He  was  quite  above 
such  vanities ;  but  the  same  strenuous  nature  which  gave 
him  strength  to  bear  down  opposition  at  the  Bar,  would 
occasionally  manifest  itself  on  the  bench  if  he  thought  that 
time  was  being  wasted,  or  an  unfair  or  frivolous  point  was 
being  pressed. 

Lord  Russell  was,  as  I  have  said,  a  many-sided  man. 
Fate,  and  the  necessity  of  carving  out  his  own  fortune, 
made  him  a  lawyer.  Yet  had  he  inherited  an  income  such 
as  the  exercise  of  his  abilities  at  the  Bar  enabled  him  to 
command,  we  should  never  have  known  his  capabilities  as 
an  advocate  or  a  judge,  and  his  ambition  would  have  been 
to  lead  a  party  in  the  House  of  Commons,  and  to  win  the 
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Derby;  and  so  RTeat  was  his  force  of  character  that 
possibly  he  would  have  done  both.  Would  he  have  been 
happier  ?  I  doubt  it.  The  pleasure  of  creating  a  great  posi- 
tion was  probably  to  him  greater  than  would  have  been 
the  pleasure  of  inheriting  it ;  and,  while  rising  to  the  head 
of  his  profession  by  hard  work  and  ability,  he  was  not  alto- 
gether debarred  from  those  two  recreations  in  which 
he  took  delight — politics  and  sport.  One  other  recreation 
there  was  dearer  to  him  than  either,  though  of  his  full  and 
busy  life  it  could  have  but  too  small  a  part—the  restful  days 
at  Tadworth  in  the  midst  of  a  family  for  which  he  had  the 
tenderest  affection,  and  among  those  quiet  rural  surround- 
ings in  which,  his  labours  ended,  he  might  have  hoped  to 
spend  some  years  of  peaceful  old  age.  But  to  work  to  the 
last,  and  to  die  in  harness,  was  perhaps  for  him  the  more 

fitting  end. 

W.  C.  G. 


II.— THE   DEVELOPMENT  OF  PATENT   LAW. 

THE  equitable  adjustment  between  the  rights  of  an 
inventor  to  a  beneficial  interest  in  the  results  of  his 
discovery,  and  the  rights  of  the  public  to  a  reasonable 
participation  in  the  general  advance  in  the  knowledge  of 
the  community  consequent  upon  the  discovery,  presents  a 
problem  of  no  little  intricacy  to  the  Legislature. 

The  Aristotelian  doctrine  that  virtue  lies  in  the  mean 
between  two  extremes  is  admirably  illustrated.  On  the  one 
hand,  if  too  ample  a  protection  be  afforded  to  the  inventor 
he  becomes  a  monopolist,  and  the  public  suffer ;  on  the 
other  hand,  if  an  insufiicient  degree  of  legal  security  be  pro- 
vided there  is  little  inducement  to  the  inventor  to  make  his 
discovery  known,  and  the  withholding  of  his  special  know- 
ledge is  obviously  detrimental  to  public  interests. 
.  To  delimit  the  respective  claims  of  the  inventor  and  the 
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public  is  an  ethical  no  less  than  a  legal  problem.  To  recon- 
cile and  harmonise  the  interests  of  the  individual  with  the 
interests  of  the  community  is  within  the  sphere  of  Politi- 
cal Economy.  To  safeguard  the  two  diverging  and  yet 
convergent  interests  by  the  creation  and  sanction  of  legal 
rights  is  the  province  of  positive  Law. 

That  a  matter  of  such  vital  importance  to  the  commercial 
and  industrial  prosperity  of  the  nation  as  the  protection  of 
inventions  by  the  grant  of  Letters  Patent  should  have 
received  much  attention  from  the  Legislature,  the  Judges, 
and  the  Legal  Profession,  is  only  to  be  expected. 

There  are  several  well-known  standard  works  on  Patent 
Law,  and  to  their  number  has  recently  been  added  a 
volume  which  will  immediately  command  recognition  as  an 
authoritative  and  comprehensive  treatise  on  the  subject. 
The  new  work  on  the  Law  and  Practice  relating  to  Letters 
Patent  for  Inventions,  by  Messrs.  R.  W.  Wallace,  Q.C.,  and 
J.  B.  Williamson,  to  which  reference  will  be  found  in  the 
Review  section  of  this  issue  will,  without  doubt,  take  fore- 
most rank  among  treatises  on  this  branch  of  the  law.  The 
practical  experience  in  Patent  cases  of  the  first-named,  and 
the  laborious  collection  of  authority,  the  careful  arrange- 
ment, and  lucid  exposition  of  the  law  by  both  authors, 
have  resulted  in  the  production  of  a  work  which  marks 
a  distinct  advance  in  the  literature  of  the  subject. 

The  early  history  of  patents  in  English  law  is  the  history 
of  monopolies.  The  granting  of  monopolies  was  a  recog- 
nised branch  of  the  ancient  prerogative  of  the  Crown, 
subject,  as  indeed  was  every  prerogative  right,  to  the  com- 
mon law  limitation  that  it  should  be  used  only  for  the 
general  good  of  the  community,  and  not  merely  for  the 
private  emolument  or  advantage  of  the  Sovereign.  Any 
grant  of  a  monopoly  patent,  affecting  to  restrict  to  an 
individual  or  limited  number  of  individuals  the  right  of 
manufacturing  or  trading  in  any  commodity  already  known 
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and  in  general  use,  was,  therefore,  illegal  and  invalid  as 
being  opposed  to  common  right.  Upon  this  principle,  it 
was  held  by  the  Court  of  King's  Bench,  in  the  case  usually 
known  as  the  Case  of  Monopolies^ y  in  which  the  legality  of 
patents  for  monopolies  was  exhaustively  argued,  that  a 
grant  by  letters  patent  to  an  individual  of  the  sole  right  of 
making,  importing,  and  trading  in  playing  cards  in  England 
was  void  and  illegal,  as  amounting  to  the  creation  of  a 
monopoly  of  a  known  industry. 

Although  the  legality  of  a  patent  was  at  common  law 
dependent  upon  its  being  granted  in  respect  of  a  new  in- 
vention, and  not  an  article  previously  in  use,  the  indis- 
criminate and  oppressive  grant  of  monopolies  in  derogation 
of  this  principle  by  the  Crown  during  the  reigns  of 
Elizabeth  and  James  L,  constituted  one  of  the  grievances 
of  the  period.  The  impeachment  and  severe  punishment 
of  Sir  Giles  Mompesson  and  Sir  Francis  Mitchell,  who  had 
earned  an  unenviable  notoriety  by  the  enforcement  of 
these  illegal  patents,  is  a  matter  of  common  historical 
knowledge. 

In  1624  was  passed  the  well-known  enactment,  the 
Statute  of  Monopoliesf  which,  after  reciting  the  previous 
illegal  grants  of  Monopolies  "  upon  misinformations  and 
untrue  pretences  of  public  good,"  declared  that  the 
granting  of  all  monopolies  and  letters  patent  was  "al- 
together contrary  to  the  laws  of  this  realm,  and  so  are  and 
shall  be  utterly  void  and  of  none  effect,  and  in  no  wise  to 
be  put  in  use  or  execution."  Section  six  of  the  Statute 
expressly  excepted  "any  letters  patent  and  grants  of 
privilege  for  the  term  of  14  years  or  under,  of  the  sole 
working  or  making  of  any  manner  of  new  manufacture 
within  this  realm  to  the  true  and  first  inventor  and 
inventors  of  such  manufactures,  which  others  at  the  time  of 

•■  Damy  v.  Allin,  1603,  Coke  Rep.  Pt.  xi.  84  b. 
t  21  Jac.  L,  c.  3. 
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making  such  letters  patent  and  grants  shall  not  use,  so  as 
also  they  be  not  contrary  to  the  law,  nor  mischievous  to 
the  State,  by  raising  prices  of  commodities  at  home,  or 
hurt  of  trade  or  generally  inconvenient."  The  Statute 
was  merely  declaratory  of  the  Common  Law,  but  fixed  the 
extreme  term  of  a  patent  grant  to  14  years. 

The  foundation  of  the  English  Law  of  Patents  is,  there- 
fore, the  Royal  Prerogative,  as  declared  and  limited  by 
Statute*. 

The  law  relating  to  Letters  Patent  for  inventions  was 
amended  by  Statutes  of  1835,  ^^39>  1S52,  1853,  1859  ^.nd 
i87ot,  which,  though  effecting  various  changes,  still  left 
room  for  improvement  in  the  law. 

The  legislation  on  the  subject  culminated  in  the  Patents, 
Designs  and  Trade  Marks  Act,  1883,  which  amended  and 
consolidated  the  law,  and  repealed  the  earlier  Statutes  with 
the  exception  of  the  essential  clauses  of  the  Statute  of 
Monopolies  J. 

The  Act  of  1883  created  the  Patent  Office,  under  the 
control  of  the  Comptroller-General,  who  acts  under  the 
superintendence  and  direction  of  the  Board  of  Trade,  at 
which  a  Register  of  Patents  is  to  be  kept  open  to  public 
inspection. 

The  Act  contains  detailed  provisions  as  to  the  applica- 
tion for,  and  grant  of.  Patents ;  enables  the  provisional 
protection  of  an  invention  during  the  period  between  the 
date  of  application  and  the  date  of  sealing  the  Patent,  and 
gives  full  protection  after  the  acceptance  of  a  complete 

*  Section  116  of  the  Patents,  Designs  and  Trade  Marks  Act,  1883,  46  and  47 
Vict.,  c.  57,  expressly  provides  that  nothing  in  the  Act  is  to  take  away,  abridge, 
or  prejudicially  aifect,  the  prerogative  of  the  Crown  in  relation  to  the  granting,  or 
withholding  of  a  grant,  of  any  letters  patent. 

+  See  5  &  6  Will.  4,  c.  83  ;  2  &  3  Vict.,  c. 67  ;  The  Patent  Law  Amendment 
Act,  1852,  15  Sc  16  Vict.,  c.  83 ;  16  &  17  Vict.,  c.  115;  22  Vict.,  c.  13;  The 
Protection  of  Inventions  Act,  1870,  33  &  34  Vict.,  c.  27. 

I  Sections  10,  11  and  12  of  the  Statute  of  Monopolies,  21  Jac.  i,  c.  3.,  were 
repealed  by  the  Act  of  1883. 
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specification,  empowers  the  Board  of  Trade  to  order  the 
grant  of  licenses  (compulsory  licences),  enables  the  exten-^ 
sion  of  the  term  of  a  patent  under  exceptional  circum- 
stances, provides  for  the  revocation  of  a  patent  on  petition 
in  lieu  of  the  former  proceding  by  scire  facias^  and  makes 
provision  for  arrangements  by  the  Crown  for  the  protection 
of  patents  in  foreign  States,  the  Colonies,  and  India. 

Certain  amendments  of  the  Act  of  1883  have  been  sub- 
sequently effected  by  the  Patents,  Designs  and  Trade 
Marks  Amendment  Act,  1885*,  the  Patents  Act,  i886t, 
and  the  Patents,  Designs  and  Trades  Marks  Act,  1888 J. 

Under  the  Act  of  1883  a  complete  specification  was 
required  to  be  left  within  nine  months,  and  to  be  accepted 
within  twelve  months,  from  the  date  of  application,  and  a 
patent  had  to  be  sealed  within  fifteen  months  from  the 
date  of  application.  It  being  considered  expedient  to 
empower  the  Comptroller  to  extend  these  times  in  certain 
cases,  the  Act  of  1885  allowed  an  extension  of  one  month 
and  three  months,  respectively,  after  the  nine  and  twelve 
months  for  the  leaving  and  acceptance  of  the  complete 
specification,  and,  where  such  extension  has  been  allowed, 
afurther  extension  of  four  months  after  the  fifteen  months 
must  be  allowed  for  the  sealing  of  the  patent.  Another 
improvement  introduced  by  the  Act  of  1885  is  that 
specifications  and  drawings  are  not  to  be  open  to  public 
inspection  or  published  unless  the  application  for  the 
patent  be  accepted. 

The  Act  of  1886  enabled  the  Crown  by  Order  in  Council 
to  extend  the  protection  of  inventions  exhibited  at  indus- 
trial or  international  exhibitions,  to  exhibitions  out  of  the 
United  Kingdom.     A  systematic   registration  of  patent 


•  48  and  49  Vict,,  c.  63. 
t  49  and  50  Vict.,  c.  37. 
J  51  and  52  Vict.,  c.  so. 
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ag^ents  was  established  by  the   Act    of  1888,   which  is, 
undoubtedly,  beneficial  in  its  results. 

In  1890,  a  series  of  regulations  known  as  the  Patent 
Rules,  1890,  was  published  under  the  authority  of  the 
Patents  Acts,  1883  to  1888,  which  prescribes  in  detail  the 
procedure  in  applying  for  patents.  These  were  supple- 
mented by  the  Patent  Rules  of  1892  and  1898,  Privy 
Council  Rules,  1897,  with  reference  to  applications  for  the 
extension  or  prolongation  of  Letters  Patent,  and 
Register  of  Patent  Agents'  Rules  were  published  in  1889 
and  1891. 

This  brief  historical  sketch  of  the  legislation  on  the  sub- 
ject will  serve  to  indicate  the  gradual  way  in  which,  in  the 
course  of  their  statutory  development,  improvements  have 
been  effected  in  our  Patent  Laws.  It  must  also  be  recol- 
lected that  the  interpretation  of  the  Judges  is  a  most 
important  factor  in  the  development,  which,  indeed,  is 
suflSciently  demonstrated  by  decisions  of  considerable 
importance  in  quite  recent  cases. 

The  statutory  rule,  for  example,  that  a  patent  may  be 
granted  only  to  the  "true  and  first  inventor"  has  been 
interpreted  by  the  Courts  in  no  restrictive  sense.  For 
these  words  have  been  judicially  defined,  so  as  in  certain 
cases  to  include  persons  who,  in  the  popular  sense,  are  not 
inventors.  Thus  a  person  who  has  merely  imported  an 
invention  from  abroad,  if  the  invention,  being  in  other 
respects  novel  and  of  utility,  was  not  previously  known  in 
this  country,  and  a  person  who  first  discloses  an  invention 
to  the  public  which  has  been  kept  secret  and  not  com- 
municated by  its  first  discoverer,  are  held  to  be  the  first 
and  true  inventors. 

In  a  leading  case*  in  which  an  importer  of  a  foreign 
invention  was  recognised  as  an  inventor  for  the  purpose  of 
the  Patent  Laws,  Lord  Brougham  said  :  "  The  Patent  Law 

*  In  n  Berry's  PaUni,  1850,  7  Moo.  P.C.  187. 
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is  framed  in  a  way  to  include  two  species  of  public  bene- 
factors: the  one,  those  who  benefit  the  public  by  their 
ingenuity,  industry  and  science,  and  invention  and  per- 
sonal capability ;  the  other,  those  who  benefit  the  public 
without  any  ingenuity  or  invention  of  their  own,  by  the 
importation  of  the  results  of  foreign  inventions.  Now, 
the  latter  is  a  benefit  to  the  public  incontestably,  and, 
therefore,  they  render  themselves  entitled  to  be  put 
upon  somewhat,  if  not  entirely,  the  same  footing  as  inven- 
tors "♦ 

If  an  invention  be  simultaneously  arrived  at  by  two 
individuals,  the  one  who  first  takes  out  a  patent  in  respect 
of  it  is  considered  to  be  the  true  and  first  inventor. 

In  some  cases  difiiculty  arises  in  determining  as  between 
employer  and  workman  who  is  the  true  and  first  inventor. 
A  very  recent  decision  will  illustrate  this.  In  /;/  re  Marshall 
and  Naylor's  Patent\  the  revocation  of  a  patent  was 
obtained  on  the  ground  that  the  patentees  were  not  the 
first  and  true  inventors,  but  had  obtained  the  invention 
from  a  workman  in  the  employment  of  a  Company  or 
which  the  patentees  were  directors,  and  had  obtained  the 
grant  of  the  patent  in  fraud  of  the  rights  of  the  workman, 
who  was  held  to  be  the  first  and  true  inventor. 

Again,  the  rules,  as  to  the  requirements  of  novelty  and 
utility  have  received  expansion  by  means  of  judicial 
interpretation. 

Novelty  of  the  subject  matter  is  an  essential  condition 
to  the  grant  of  a  patent      Any  invention  already  known 

*  These  words  have  been  quoted  as  late  as  last  August  by  Lord  Halsbury  in 
his  judgment  in  WoUtr  and  another  v.  Lane,  1900,  69  L.J.  Ch,,  at  p.  705.  The 
Lord  Chancellor  also  observed  that  an  interesting  discussion  of  this  question  will 
be  found  in  Messrs.  Wallace  and  Williamson's  work  on  Patent  Law  just  pub- 
lished. 

t  June,  1900,  17  R.P.C.  553.  This'  case  is  not  cited  in  Messrs.  Wallace  and 
Williamson's  work,  which  presumably  was  in  the  press  before  the  date  of  the 
report. 
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to  the  public  by  description,  exhibition,  or  user,  is  not 
patentable.  Anticipation  by  prior  publication  or  user> 
therefore,  defeats  the  right  to  a  patent.  With  regard  to 
anticipation  by  publication,  in  a  decision  of  the  Court  of 
Appeal  this  year*  a  patent  was  held  invalid  for  want  of 
novelty  on  the  ground  that  it  had  been  anticipated  by  the 
publication  of  an  American  specification.  As  to  what 
amounts  to  anticipation  by  previous  user,  there  is  a  long 
series  of  decisions,  the  most  recent  of  importance  being  a 
case  in  iSgSf.  In  certain  foreign  countries  a  time  limit  is 
imposed  by  law  to  *  ancient  anticipations/  For  instance,  in 
Hungary  and  Portugal  an  invention  is  regarded  as  new 
notwithstanding  publication  or  working,  if  between  its 
last  publication  or  working  and  the  application  for 
a  patent,  a  term  of  one  hundred  years  has  elapsed.  The 
importation  of  a  similar  rule  into  English  Patent  Law 
would  be  of  benefitj.  The  advantage  of  some  system  of 
official  examination  as  to  the  novelty  of  inventions  sought 
to  be  patented  is  much  disputed.  Under  the  English 
Patent  Law  there  is  no  preliminary  examination  into,, 
or  guarantee  of  the  novelty  of  a  patent  by  the 
Patent  Office.  In  some  foreign  countries,  on  the 
other  hand,  notably  in  the  United  States,  there  is 
a  preliminary  examination  into  the  novelty,  but  it 
is  to  be  observed  that  a  preliminary  examination  of  patents 
in  those  countries  where  it  exists  never  involves  any 
guarantee  on  the  part  of  the  State  that  a  patent  is  novel  or 
useful  as  against  third  parties,  and  in  many  cases,  e.g,y  in 

*  The  Electric  Construction  Co.,  Limited  v.  The  Imperial  Tramways, 
Limited,  and  the  British  Thomson  Houston  Co.,  Limited,  June,  1900,  17  R.P.C* 
537. 

t  Hoe  V.  Foster,  16  R.P.C.  33. 

J  A  Bill  was,  in  fact,  introduced  in  1895  ^Y  ^^^  present  Master  of  the  Rolls, 
Mr.  Fletcher  Moulton,  Q.C.,  and  Mr,  Haldane,  Q.C.,  which  proposed  a  limit  of 
fifty  years  in  the  case  of  ancient  anticipations. 
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France,    Belgium,    Russia,     and     Switzerland,    such     a 
gxiarantee  is  expressly  disclaimed*. 

A  Committee  appointed  by  the  Board  of  Trade  is  at 
present  enquiring  into  the  question  whether  any  and  what 
additional  powers  should  be  given  to  the  Patent  Office  to 
control,  impose  conditions  on,  or  otherwise  limit,  the  issue 
of  letters  patent  in  respect  of  inventions  which  are 
obviously  old,  or  which  the  information  recorded  in  the 
office  shows  to  have  been  previously  protected  in  this 
country.  The  report  of  this  Committee  will  be  watched 
with  interest. 

The  utility  of  the  invention  is  another  condition  of  its 
patentability,  inasmuch  as  no  grant  is  valid  which  does 
not  tend  to  the  benefit  of  the  community.  Urgent 
necessity  to  the  public  is  not,  however,  requisite  to  support 
a  patent,  for  the  cases  show  that  a  comparatively  trifling 
invention,  a  child's  toy,  for  example,  may  be  of  sufficient 
utility  to  be  patentable.  The  ascertainment  of  the  necessary 
degree  of  utility  has  led  to  much  litigation.  It  has  been  said 
in  an  important  case  decided  during  the  present  yearf 
that  utility  in  patent  law  does  not  mean  either  abstract 
utility,  or  comparative  or  competitive  utility,  or  commercial 
utility,  but  as  applied  to  an  invention  means  an  invention 
better  than  the  preceding  knowledge  of  the  trade  as  to 
a  particular  fabric,  better,  that  is,  in  some  respect,  though 
not  necessarily  in  every  respect.  Another  suggested  test 
of  utility  is  that  an  invention  is  useful  for  the  purposes  of 
the  patent  law  when  the  public  are  thereby  enabled  to  do 
something  which  they  could  not  do  before,  or  to  do  in  a 
more  advantageous  manner  something  which  they  could  do 

*  The  foreign  and  colonial  law  has  been  collated  and  discussed  by  Mr.  A. 
Wood  Renton,  in  an  article  on  Preliminary  Examination  of  Patents  and  Compul- 
sory Licences  in  the  Journal  of  the  Society  of  Comparative  Legislation,  New 
Series,  No.  V.,  August,  1900. 

t  WeUbaek  IncancUscent  Oaa  Light  Co,  v.  New  IncandetcerU  {SanliglU  Pattnl) 
Oat  Lighting  Co.  [1900],  i  Ch.  843. 
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before,  or,  to  express  it  in  another  way,  that  an  invention  is 
patentable  which  offers  the  public  a  useful  choice. 

In  addition  to  the  incidents  of  novelty  and  utility,  a  cer- 
tain degree  of  invention  or  special  ingenuity  is  a  sine  qua 
non  to  the  grant  of  a  patent.  The  determination  of  the 
existence  of  this  attribute  presents  in  many  cases  one  of 
the  most  difficult  problems  in  Patent  Law. 

The  subject  of  compulsory  Licences  is  one  of  increasing 
importance.  The  Act  of  1883*  enabled  the  Board  ot 
Trade,  on  the  petition  of  any  person  interested,  to  order 
licences  to  be  granted  by  a  patentee,  if  it  be  proved  that  by 
reason  of  the  default  of  a  patentee  to  grant  licences  on 
reasonable  terms  the  patent  is  not  being  worked  in  the 
United  Kingdom,  or  the  reasonable  requirements  of  the 
public  with  respect  to  the  invention  cannot  be  supplied,  or 
any  person  is  prevented  from  working,  or  using  to  the  best 
advantage,  an  invention  of  which  he  is  possessed.  For 
many  years  after  the  passing  of  the  Act  advantage  was 
not  taken  of  these  provisions,  but  during  the  last  two  or 
three  years  there  have  been  several  applications  for  com- 
pulsory licencest,  and  the  importance  of  the  provisions 
seems  to  be  now  fully  appreciated  by  the  public. 

The  existence  of  legal  machinery  for  obtaining,  under 
certain  circumstances,  a  compulsory  licence  from  the 
patentee,  is  clearly  of  value,  tending  as  it  does  to  prevent 
an  abuse  by  the  patentee  of  his  rights,  but  the  jurisdiction 
is  one  that  should  be  exercised  with  extreme  caution. 

The  law,  with  regard  to  compulsory  licences,  has  been 
carefully  discussed  by  Messrs.  Wallace  and  Williamson,  in 
their  work  on  Patent  LawJ,  who  criticise  adversely,  but 
with  justice,  the  present  tribunal  and  procedure.     Applica- 

•  46  and  47  Vict.  c.  57,  s.  22. 

t  The  cases  will  be  found  collected  in  Gordon's  Compulsory  Li^xnocs  under 
the  Patents  Acts, 
X  Chap.  XIX. 
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tions  for  compulsory  licences  are  referred  by  the  Board  of 
Trade  to  a  legal  expert  as  referee,  for  consideration  and 
report.  This,  as  Messrs.  Wallace  and  Williamson  point 
out*,  can  hardly  be  called  a  convenient  form  of  tribunal, 
as  the  referee  who  hears  the  case  has  no  power  to  do  more 
than  report,  while  the  Board,  which  does  not  hear  the 
evidence,  grants  or  refuses  the  order  for  a  licence.  There 
are  the  further  objections  that  the  referee's  report  is  xiot 
in  the  form  of  a  judgment,  but  is  a  bare  order  dismissing 
the  application  or  granting  a  licence  on  specified  terms. 
Amendment  of  the  procedure,  if  not  a  reconstitution  of  the 
tribunal,  is  necessary,  in  order  to  secure  public  confidence, 
and  legislation  on  the  subject  seems  desirable.  Mr.  J.  W. 
Gordon,  in  his  recent  work  on  the  subjectf,  points  out 
that  the  High  Court  has  full  authority,  were  it  minded  to 
exercise  that  authority,  to  impose  terms  such  as  are  now 
imposed  by  the  Board  of  Trade,  and  that  plain  and 
stringent  provisions  for  securing  the  public  against  the 
strained  or  unreasonable  assertion  of  patent  rights  exist^ 
but  the  Court  has  wholly  abandoned  this  branch  of  its 
jurisdiction,  and  has  even  formally  declined  to  entertain 
any  question  of  public  convenience  as  against  the  preten- 
sions  of  a  patentee^. 

The  Committee  recently  appointed  by  the  Board  of 
Trade,  to  which  reference  has  already  been  made,  are 
inquiring,  and  will  in  due  course  report,  whether  any,  and, 
if  so,  what  amendments  are  necessary  in  the  existing  law 
as  to  Compulsory  Licencesg. 

A  few  words  may  not  be  out  of  place  here  with  reference 
to  the  extension  of  the  duration  of  a  patent  beyond  the 

*  ibid,  at  p.  50. 

t  Compulsory  Licences  under  ths  Patents  Acts  (1899)  at  p.  5. 

X  ibid ;  see  also  the  judgment  in  The  Incandescent  Gas  Light  Co, ,  Limited, 
V.  Canielo,  1895,  12  R.P.C.  264,  266. 

§  The  principle  of  compulsory  licences  is  adopted  by  many  of  the  Colonies, 
and  by  some  foreign  countries.  See  the  article  by  Mr,  Wood  Renton,  referred 
to  ante  p.  13,  note. 
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term  for  which  it  was  originally  granted.  The  Common 
Law  limited  a  grant  of  letters  patent  to  a  reasonable  period. 
The  Statute  of  Monopolies,  as  we  have  seen,  substituted 
the  definite  term  of  fourteen  years,  and  the  Patents  Act, 
1883*,  adopted  this  period  for  the  duration  of  a  patent. 
Many  cases,  such  as  the  apathetic  attitude  of  the  public 
towards  the  invention,  powerful  trade  rivalry,  continued 
litigation,  and  other  circumstances  incident  to  th6  particular 
invention,  may  prevent  the  patentee  from  deriving  any 
substantial  benefit  from  his  patent  within  fourteen  years. 
Of  Watts'  improvement  in  the  steam  engine,  for  example, 
it  was  said  by  Lord  Broughamf  :  "  It  was  so  many  years 
useless  to  him,  not  coming  into  immediate  operation,  that 
he  had  to  obtain  an  extension  of  one-and-twenty  years  from 
the  Legislature,  but  for  which  he  would  have  been  a  loser, 
and  probably  ruined  by  the  greatest  benefit  that  was  ever 
given  to  mankind  next  to  the  invention  of  printing."  Not- 
withstanding, however,  the  expediency  of  prolonging  the 
term  in  many  cases,  the  only  means  formerly  open  to  a 
patentee  for  obtaining  a  prolongation  of  his  patent  was  by 
obtaining  a  private  Act  of  Parliament. 

This  was  remedied  in  1835  by  StatuteJ,  which  enabled 
the  Crown,  where  the  Judicial  Committee  of  the  Privy 
Council  reported  in  favour  of  the  extension,  to  grant  new 
letters  patent  for  the  same  invention  for  a  term  not  exceed- 
ing seven  years  after  the  expiration  of  the  first  term. 
Under  the  present  law§  a  petition  for  extension  may  be 
presented  to  the  Queen  in  Council,  and  there  is  power,  if 
the  Judicial  Committee  report  that  the  patentee  has  been 
inadequately  remunerated  by  his  patent,  to  extend  the 
term  of  the  patent  for  a  further  term  not  exceeding  seven, 
or,  in  exceptional  cases,  fourteen  years,  or  to  grant  a  new 

*  8.  17  (I).  t  Woodero/t*s  Patent,  2  W.P.C.  32. 

t  5  and  6  Will.  IV.,  c.  83. 

}  See  Patents  Act,  1883,  s.  25. 
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patent.  In  considering  their  decision  on  such  a  petition, 
the  Judicial  Committee  are  to  have  regard  to  the 
nature  and  merits  of  the  invention  in  relation  to  the  public, 
to  the  profits  made  by  the  patentee  as  such,  and  to  all  the 
circumstances  of  the  case.  The  exceptional  merit  of  the 
invention  and  the  inadequate  remuneration  of  the  patentee 
are  the  criteria  of  success  in  these  applications,  and  as 
recently  as  July  of  this  year  there  is  an  instance  of  a  petition 
for  the  extension  of  a  patent  beingf  refused  by  the  Judicial 
Committee  of  the  Privy  Council  on  tlie  ground  that  the 
patent  was  not  sufficiently  meritorious  to  warrant  a  pro- 
longation, and  that  the  patentee's  accounts  of  the  profits  of 
the  patent  did  not  show  inadequacy  of  remuneration*. 

Many  interesting  points  arise  upon  the  difficult  question 
as  to  the  infringement  of  patents,  and  the  remedies  avail- 
able to  the  patentee  and  the  public.  The  law  is  fully 
expounded  in  Messrs.  Wallace  and  Williamson's  new  workf, 
but  the  limits  of  space  preclude  anything  more  than  a 
passing  glance  at  it  here. 

The  remedy  of  a  patentee  to  secure  compensation  for  the 
injury  and  to  prevent  its  recurrence  is  by  action  for  in- 
fringement of  his  patent  right,  and,  in  appropriate  cases, 
orders  may  be  obtained  for  an  injunction,  inspection,  an 
account  of  profits,  and  delivery  up  or  destruction  of  the  in- 
fringing articles.  There  is  also  power,  which  is  often  most 
usefully  exercised,  to  grant  a  certificate  of  validity  of  the 
patent  to  the  patentee  whose  patent  has  been  infringedj. 

Under  the  fourth  section  of  the  old  Statute  of  Monopolies 
any  person  hindered,  grieved,  disturbed,  or  disquieted  by 
pretence  of  any  monopoly  or  letters  patent  was  given  a 

♦  In  re  Kelly's  Patent,  1900,  17  R.P.C.  476. 

t  The  Law  of  Letters  Patent  for  Inventions^  Chaps,  xxi.  -xxiv. 

X  The  most  recent  case  ia  which  a  certificate  of  validity  was  granted  to  a 
successful  plaintiff  in  an  action  for  infringement  was  Acetylene  Illuminating  Co,, 
Limited,  and  others  v.  Midland  Acetylene  {ParaU)  Syndicate,  Limited,  July, 
1900,  17  R.P.C.  534. 
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remedy  by  action  for  treble  damages  and  double  costs.  A 
recent  unsuccessful  attempt  has  been  made  to  sue  under 
this  section*. 

The  remedy  now  open  to  the  public,  where  a  patentee — 
even  in  good  faith — threatens  proceedings  in  respect  of  the 
alleged  infringement  of  a  patent,  which  cannot  be  legally 
supported,  is  by  action  against  the  patentee  for  threats. 
This  remedy  was  introduced  by  section  32  of  the  Patents 
Act  1883.  It  is,  however,  noteworthy  that  no  action  will 
lie  under  the  section — even  where  the  threats  are  entirely 
without  foundation — if  the  person  making  them  commences 
and  prosecutes  an  action  for  infringement  with  due  dili- 
gencef.  "The  sword  of  Damocles,"  to  use  the  words  ot 
the  late  Lord  Bo  wen  J  "  should  either  not  be  suspended  at 
all,  or  should  fall  at  once." 

Upon  the  subject  of  the  remedies  of  the  public  it  should 
be  added  that  the  revocation  of  a  patent  may  be  obtained 
if  the  patent  was  granted  to  a  person  other  than  the  first 
and  true  inventor,  or  was  wanting  in  the  attributes  of 
novelty  or  utility.  The  proceedings  for  revocation  of  a 
grant  of  letters  patent  were  formerly  by  writ  of  scire 
facias ;  the  procedure  is  now  by  petition  of  the  Attorney- 
General  or  anyone  authorised  by  him  or  of  any  person 
interested§. 

Objections  may  easily  be  raised  to  certain  phases  of  our 
patent  laws,  certain  points  may  demand  amendment,  and 
improvements  may  be  suggested  by  experience.  But  the 
agencies  of  the  development  of  the  system  are  still  at  work, 
and  it  has  been  well  said  of  the  Patent  Laws  by  an 
acknowledged  authority||  that  they  afford  an  inducement 

•  Peck  V.  HinitB,  1898,  14  T.L.R.  164. 
t  See  the  proviso  to  s.  32  of  the  Patents  Act,  1883. 
}  In  Skinner  v.  Perpy,  1893,  10  R.P.C.  at  p.  8. 
§  See  Patents  Act,  1883,  s.  26. 

II  Speech  by  Mr.  Fletcher  Moulton,  Q.C.,  M.P.,  at  the  Article  Club, 
December^  1898. 
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for  the  specialisation  of  work  which  alone  can  produce 
great  results,  and  it  must  be  remembered  that  the  reward  is 
automatically  proportioned  to  the  value  of  the  achievement. 

G.  H.  B.  Kenrick. 


III.— CIVIL  JUDICIAL   STATISTICS,    1898.* 

STATISTICS  are  generally  looked  at  askance  by  the 
average  man,  and  judicial  statistics,  above  all  others^ 
might  reasonably,  in  the  minds  of  most  people,  be  ac- 
credited with  that  degree  of  dryness  so  pre-eminently 
associated  with  all  matters  appertaining  to  the  law ;  but 
Master  Macdonell  invariably  succeeds  in  putting  the  mass 
of  figures  contained  in  the  innumerable  tables,  both  annual 
and  comparative,  comprising  the  Judicial  Statistics  of 
England  and  Wales,  supplemented  by  his  introductory 
comments,  in  such  a  way  that  they  cannot  fail  to  afford 
to  the  most  pronounced  disbeliever  in  statistics,  even  on  a 
cursory  inspection,  ample  information  and  much  food  for 
reflection  ;  so  much  so  that  we  are  inclined  to  regret  that 
this  valuable  official  publication  is  not  more  accessible  to 
the  general  public,  and  particularly  to  that  section  of  the 
community  who  are  specially  interested  in  the  administra- 
tion of  justice.  We  will  endeavour,  however,  to  give  our 
readers  the  cream  of  Master  MacdonelPs  labours. 

An  inspection  of  the  short  statement  setting  forth  the 
nature  and  amount  of  the  civil  business  of  all  courts  in 
England  and  Wales  in  1898  (the  figures  of  which  would 
only  be  very  slightly  increased  if  there  were  added  the 
proceedings  of  a  civil  nature  in  criminal  courts)  shows 
that  there  was  an  increase,  both  in  the  proceedings  begun 

•  Judicial  Statistics,  England  and  Wales,  1898.  Part  II.— Civil  Judicial 
Statistics.  Edited  by  John  Macdonell,  C.B„  LL.D.,  a  Master  of  the  Supreme 
Court.     London :  Eyre  and  Spottiswoode,  iqoo. 
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and  those  heard,  in  almost  all  the  courts,  the  exceptions 
being,  as  to  proceedings  begun,  in  the  House  of  Lords,  in 
Admiralty  actions,  in  Lunacy  matters,  and  in  the  Durham 
Chancery  Court ;  and  as  to  matters  heard,  Divorce  and 
Admiralty  proceedings,  together  with  proceedings  in  the 
Railway  and  Canal  Commission,  Durham  Chancery  Court, 
the  Mayor's  Court  and  Borough  Courts  of  Record. 

Taking  the  number  of  actions  begun  in  Scotland  at  97.871, 
and  the  population  at  4,249,946  inhabitants,  the  number 
of  cases  per  100,000  was  2,302*88,  or  about  half  as  many 
as  in  England  and  Wales,  but  taking  a  country  with  a 
very  different  legal  system  (Italy,  in  1896),  it  appears  that 
the  cases  begun  per  100,000  were  8,318,  or  about  twice  as 
many  as  the  proportion  in  England  and  Wales. 

The  centralisation  of  cases  in  London,  of  which  we  hear 
so  much  from  time  to  time,  is  not  so  exceptionally  great  as 
is  popularly  supposed,  and  this  Master  Macdonell  shows 
by  assuming  the  Sheriffs  ordinary  court,  Sheriffs  Debts 
Recovery  Court,  Sheriff's  Small  Debt  Court,  and  Justice 
of  Peace  Small  Debt  Court  to  be  substantially  the  equiva- 
lent local  courts  in  Scotland  to  the  county  courts,  the 
Thorough  local  courts,  and  other  local  courts  in  England 
and  Wales,  and  comparing  the  respective  figures.  It  is 
then  found  that  94,202  cases,  out  of  a  total  of  97,871,  or 
96'25  per  cent.,  were  begun  in  local  courts  in  Scotland, 
while  in  England  and  Wales  the  cases  so  begun  were 
1,198,707,  or  93*35  per  cent,  of  the  whole. 

Under  the  heading  of  Chief  Appellate  Courts  we  find 
that  in  the  Judicial  Committee  of  the  Privy  Council  the 
business  exceeded  that  of  any  other  year  for  the  last 
quarter  of  a  century,  and  some  of  the  cases  were  matters 
of  great  importance,  such  as  Attorney-General  for  the 
Dominion,  &c,  v.  Attorney-General  for  the  Provinces  as  to 
Fisheries  and  Fishery  Rights  in  Canada.  There  were  more 
appeals  entered,  more  appeals  heard,  and  a  larger  amount 
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of  fees  paid  than  in  any  previous  year  in  the  history  of  the 
Judicial  Committee  since  1875.   The  interlocutory  motions 
were  also  more  numerous.     Notwithstanding  occasional 
fluctuations,  the  business  of  the  Judicial  Committee  tends 
to  increase   slightly,  while  that  of  the  House  of  Lords 
remains  almost   stationary,   with    a   slight    tendency    to 
decrease.     It  is  noteworthy  that  in  no  fewer  than  54  out 
of  139  appeals  no  costs  were  given.       Master  Macdonell 
is  unable  to   give  us   any   exact  information  about  the 
financial  position  of  the  Judicial  Committee,  as  no  return 
is  made  of  the  total  expenditure  ;  but  it  is  believed  that 
the  fees  defray  all  salaries,  &c.,  three  years  out  of  the  four. 
Master  Macdoiipll  here  makes  a  comparison  of  the  civil 
business  of  the  Cour  de  Cassation  in  France  and  the  Courts 
of  Appeal  in  Italy,  although  he  is  careful  to  point  out  that 
these  comparisons  are  apt  to  be  fallacious  as  the  jurisdic- 
tions of  the  tribunals  compared  differ  greatly,  but  they  are 
alike  in  being  the  ultimate  Courts  of  Appeal.     Making  due 
allowance,  however,  for  difference  in  procedure,  it  is  remark- 
able that  the  annual  appeals  to  the  final  Court  of  appeal  in 
England  and  Wales  are  not  7  03  per  cent,  of  those  which 
came  to  the  corresponding  Court  in  France,  and  only  2*18 
per  cent,  of  those  that  reach  the  final  Courts  in  Italy.     Of 
the  legal  system  of  most  countries  on  the  Continent  it  may 
be  said  that  there  is  less  centralisation,  and  that  there  are 
far  more  appeals  than  in   England.    The  results  of  the 
appeals  finally  adjudicated  by  the  House  of  Lords  were 
68*5  per  cent,  affirmed,  31*5  per  cent,  varied  and  reversed. 
The  reversals  in  Scotch  cases  have  been,  as  is  sometimes 
the  case,  about  twice  as  great  as  in  English  appeals,  which 
leads  to  the  reference,  perhaps,  that  the  Scotch  judges  are 
very  weak,  or  the  Lords  are  unable  to  comprehend  Scotch 
law.     A  notable  feature   of  the   returns  for    1898   is    the 
marked  increase  in  the  business  of  the  Court  of  Appeal, 
and  the  returns  for  1899  shows  a  still  larger  figure  chiefly 
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owing  to  the  number  of  appeals  under  the  Workmen's 
Compensation  Act. 

A  statement  of  the  business  in  the  Chancery  Division 
shows  on  the  whole  that  it  is  about  stationary,  with  a  ten- 
dency to  decrease  in  some  heads.  The  large  number  of 
witness  actions — 571  out  of  a  total  of  624— is  a  noteworthy 
feature  of  the  statement.  The  compulsory  summons  for 
directions  has  not,  it  would  seem,  greatly  reduced  the  num- 
ber of  applications  in  Chambers.  Though  fewer  writs  were 
issued  in  1898  than  in  1897,  the  number  of  summonses  for 
directions,  including  notices  under  such  summonses,  is 
much  the  same  as  in  some  years  before  the  summons  tor 
direction  was  made  compulsory.  This  appears  to  justify 
the  dictum  of  Mr.  Francis  A.  Stringer  that  Order  XXX.  is 
a  qualified  success  and  a  qualified  failure.  It  is  a  qualified 
success,  says  Mr.  Stringer,  because  it  has  pre\ented 
unnecessary  delay  and  expense  in  a  limited  number  of 
Queen's  Bench  actions  of  minor  importance.  To  this 
restricted  extent  it  has  diminished  the  cost  and  expedited 
the  course  of  legal  proceedings.  It  is  a  qualified  failure 
because  its  restricted  success,  as  above  defined,  has  been 
purchased  at  the  cost  of  increased  expense,  without  any 
material  counterbalancing  advantage,  in  all  Probate  action?, 
in  nearly  all  Chancery  actions,  and  in  the  majority  cf 
Queen's  Bench  actions  which  go  to  trial ;  and  at  the  further 
cost  of  the  creation  of  causes  of  friction  in  all  actions  to 
which  it  applies,  due  to  the  absence  of  any  comprehensive 
re-adjubtment  of  existing  procedure  rules  for  the  purpose 
of  making  them  harmonize  with  its  compulsory  and  over- 
riding provisions.  Order  XXX.,  moreover,  has  not  had 
the  desired  effect  of  materially  diminishing  the  number  of 
interlocutory  applications. 

An  examination  of  the  figures  relating  to  costs  shows 
that  the  total  amount  of  costs  taxed  fell  from  ;f  998,680  in 
1897  to  ;£942,650  in  1898,  but   the  slight  variations  from 
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year  to  year  in  the  percentages  taxed  oflf  bills  of  costs  is 
noteworthy,  the  lowest  being  15*54  in  1895,  ^^^  the  highest 
17*27  in  1897. 

From  Table  XVIII.  we  gather  that  there  is  practically 
no  Equity  business  in  the  Courts  in  the  neighbourhood  of 
London,  Reading  being  the  only  District  Registry  within 
a  radius  of  50  miles  from  London  with  such  business.  In 
only  58  of  the  85  District  Registries  were  Equity  proceed- 
ings begun  during  the  last  four  years.  In  fact  the  statistics 
prove  that  there  has  been  no  very  great  increase  in  the 
Equity  proceedings  in  the  District  Registries. 

The  originating  proceedings  under  the  various  Com- 
panies Acts  increased  from  389  in  1897  to  448  in  1898,  and 
there  was  a  slight  increase  in  the  number  of  winding-up 
orders.  Orders  made  by  the  Judge  or  Registrar  increased 
in  the  same  periods  from  944  to  1,448 ;  but,  on  the  other 
hand,  in  the  receipts  and  disbursements  in  Receivers' 
accounts,  there  was  a  decline  of  20*19  ^.nd  21*67  percent, 
respectively. 

Business  in  the  Queen's  Bench,  it  is  known,  has  on  the 
whole  been  stationary  for  some  time  past,  but  in  189B  the 
figures  show  a  distinct  increase,  and  noticeable  too  is  the 
increase  in  summonses  under  Order  XIV.,  which  were  no 
fewer  than  15,445.  These  last  now  amount  to  36*11  per 
cent,  of  the  total  number  of  Masters'  and  District  Regis- 
trars' Summonses.  Again,  it  is  apparent  here,  as  in  the 
Chancery  Division,  that  the  compulsory  summons  for 
directions  has  not  diminished  very  much  the  number  of 
applications  at  Chambers  ;  in  fact,  a  comparison  with  the 
figures  for  the  previous  year  shows  only  a  decline  of  7*49 
per  cent.  A  slight  decline  is  shown  in  the  number  of 
actions  entered,  whilst  there  is  a  distinct  increase  in  actions 
tried.  Out  of  2,055  defended  cases  tried  in  London  and 
Middlesex,  44*53  per  cent,  were  tried  before  a  jury.  On 
the  other  hand,  the  cases  so  tried  on  circuit  amounts  to  no 
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less  than  66  per  cent.  The  amount  recovered  by  trials  in 
Court  was  ;£694,963  6s.  lod. 

Of  the  5,366  actions  for  trial,  over  7  per  cent,  were  for 
libel  and  slander.  Of  these,  no  fewer  than  70*  25  per  cent, 
were  in  London  and  Middlesex ;  while  the  remainder — 
2975  per  cent. — of  such  actions  were  entered  for  trial  on 
circuit. 

Master  Macdonell  draws  attention  to  the  remarkable 
growth  of  the  number  of  actions  entered  in  the  Order  XIV 
list  for  the  speedy  trial  of  actions,  the  percentage  of  cases 
thus  tried  showing  a  distinct  increase,  notwithstanding  the 
objection  of  the  Judges  to  try  in  this  manner  cases  of  a 
complex  character. 

The  information  afforded  regarding  circuit  business  pro- 
vides a  strong  argument  for  a  revision  of  the  system.  On 
the  whole,  there  has  been  an  increase  of  business,  but  in  no 
less  than  thirty-three  assize  towns,  only  five,  or  fewer, 
actions  were  tried  or  otherwise  disposed  of,  and  in  five 
towns  no  actions  were  entered  or  tried  in  1898.  Three 
towns  indeed — Bury-St.-Edmunds,  Aylesbury,  and  Oak- 
ham— have  the  distinction  of  having  had  no  actions  tried 
in  them  since  1896. 

The  efficacy  of  the  procedure  under  Order  XIV  is 
specially  noticeable  by  an  inspection  of  the  figures  relating 
to  the  number  of  Judgments.  .These  amount  in  all  to 
31,946,  being  a  large  increase  on  the  previous  year.  No 
fewer  than  7,5 1 1  were  Summary  Judgments  obtained  under 
Order  XIV.  In  other  words,  nearly  25  per  cent,  of  the 
Judgments  obtained  for  Plaintiff"  were  obtained  in  this 
manner,  and  out  of  a  total  of  ;£6, 15  7,935  for  which  judg- 
ment was  entered  for  Plaintiff's  no  less  than  £2,168,353,  ^^ 
35*21  per  cent,  was  recovered  under  Judgments  signed 
under  Order  XIV.,  that  is,  nearly  twelve  times  as  much 
was  recovered  in  this  manner  as  by  the  verdict  of  juries. 
The    total    amount    for    which    judgment     was     signed 
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(^^6,568,427)  was  nearly  four  times  as  much  as  that  for  which 
ju<1gment  was  entered  in  the  County  Courts  (;^i,786,3i7.) 

It  is  noteworthy  that  of  the  total  number  of  actions  in 
which  judgment  was  signed  for  money  claims,  nearly  one- 
half  (13,681)  was  for  sums  from  ;^20  to  £$0,  t\e.,  presumably 
almost  all  cases  within  the  jurisdiction  of  County  Courts* 
Master  Macdonell  shows  how  largely  the  work  of  the 
Courts  is  automatic  by  pointing  out  the  fact  that  out  of 
30,514  judgments  for  plaintiff  20,936  were  for  default  of 
appearance,  or  other  modes  of  default.  The  total  sum  in 
respect  of  such  judgments  was  ;C3,484,353,  or  an  average 
^f  £^^3  IS.  8d.  in  each  action. 

Some  interesting  information  is  given  as  to  the  parties 
concerned  in  litigation.  It  appears  that  in  a  very  large 
proportion  of  cases  public  companies  were  either  plaintiffs 
or  defendants.  Thus  in  1897  out  of  400  actions  in  the 
Queen's  Bench  Division,  89  or  22  percent,  were  actions  by 
limited  companies,  while  41  or  10  per  cent,  were  actions 
against  such  companies.  An  analysis  of  the  figures  for 
1898  shows  a  somewhat  similar  result  and  confirms  the 
impression  as  to  the  extent  to  which  litigation  is  conducted 
by  such  companies.  On  the  other  hand  an  inspection  of 
the  figures  as  to  the  actions  to  which  women  were  parties 
shows  that  the  proportion  of  such  cases  to  the  whole  body  of 
litigation  is  very  small. 

Much  interesting  information  as  to  the  duration  of  actions 
tried  in  the  Queen's  Bench  has  been  worked  up  by  Mr. 
Joseph  Davies  of  the  Associates*  Department.  Taking  10& 
cases  (none  of  which  it  should  be  understood  were  cases 
entered  in  the  Order  XIV.  list,  which  came  on  for  trial 
much  more  rapidly  than  actions  entered  in  the  other  lists) 
details  are  given  as  to  the  average  time  which  elapses 
between  the  issue  of  writ,  the  date  of  entry  for  trial,  and  the 
date  of  trial.  Of  the  total  number  of  actions  (108)  the 
average  time  was  :  between  dale  of  writ  and  date  of  entry 
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143-6  days  ;  between  date  of  entry  and  date  of  trial  51*2 
days  ;  and  between  date  of  writ  and  date  of  trial  194*8  days. 
These  averages  are  greatly  heightened  by  cases,  the  trial 
of  which  was  delayed  owing  to  the  action  of  the  parties, 
delay  in  the  return  of  commissions,  or  other  reasons  for 
which  the  courts  are  not  responsible.  In  this  latter  con- 
nection it  will  be  remembered  that  the  late  Lord  Chief 
Justice  stated  that  during  the  Hilary  sitting  of  this 
year  applications  had  been  made,  principally  with  the 
consent  of  the  parties,  to  postpone  more  than  100  cases. 
Eliminating  cases  of  an  exceptional  kind  in  which  the 
intervals  between  date  of  writ  and  date  of  trial  was  200 
days  and  upwards,  the  average  duration  of  actions  stands 
at  1257  days. 

In  the  Probate  and  Divorce  Division  there  is  ground  for 
noting,  in  regard  to  probate,  the  small  number  of  wills 
which  are  the  subject  of  dispute.  While  the  total  number  of 
wills  proved  was  4i,652,and  the  number  of  letters  of  adminis- 
tration was  11,717,  the  number  of  actions  was  only  169. 
Only  in  five  cases  was  there  a  decree  against  the  will. 

There  is  no  sign  of  any  marked  increase  in  the  business 
of  the  Divorce  Court  ;  on  the  contrary  there  is  for  a  time 
at  least  a  decline.  On  the  other  hand  the  number  of  judicial 
separations  effected  by  orders  of  magistrates  steadily 
increases.  The  details  as  to  the  duration  of  marriages 
and  condition  of  parties  have  now  been  given  for  five 
years,  and  Master  Macdonell's  comments  on  these  figures 
are  both  interesting  and  instructive.  Somewhat  more  than 
65  per  cent,  of  the  petitions  are  in  marriages  of  5  to  20  years 
duration,  but  it  would  seem  that  as  to  duration  of  marriage, 
there  are  some  differences  between  petitions  by  husbands 
and  by  wives.  In  the  early  years  the  proportions  are 
much  the  same  ;  but  a  larger  percentage  of  petitions 
are   brought   by   wives   after     20  years    of    married    life. 

A   table  headed  "  Place  of  Celebration "  discloses   the 
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noteworthy  fact  that  the  larger  proportion  of  cases  were 
those  in  which  the  marriage  took  place  in  a  Registry 
Office.  Another  remarkable  fact,  confirmed  by  a  process 
of  tabulation,  is  that  divorces  are  commoner  in  the  case  of 
childless  marriages,  the  proportion  varying  from  36-91  to 
41*24  per  cent.  The  corresponding  figure  in  the  Scotch 
Judicial  Statistics  for  1898  is  37*3  per  cent,  (including 
divorces  and  separations).  In  the  French  Judicial  Statistics 
for  1896  (including  divorces  and  separations),  it  is  37*6  per 
<:ent.  For  Italy  (separations  only)  the  percentage  for  the 
same  year  was  46.  It  is  a  noteworthy  fact  that  only  a 
small  proportion  of  the  applications  for  judicial  separation 
come  to  trial.  They  are,  as  a  rule,  settled  at  an  early 
stage ;  and  frequently  are  not  genuine  proceedings,  but  are 
intended  to  procure  a  settlement  as  to  means,  or  custody  of 
children.  One  point  is  noticeable  in  this  connection — 
there  are  advantages  in  resorting  to  Police  Courts,  as  the 
magistrates  enforce  their  orders,  while  the  orders  of  the 
Divorce  Court  are  rarely  enforced,  unless  there  is  property 
which  can  be  seized  or  attached. 

Dealing  with  the  work  of  Divisional  Courts,  Master 
Macdonell  comments  on  the  small  number  of  cases  of 
appeals  from  the  Income-Tax  Commissioners  which  came 
before  the  Court.  It  is  a  remarkable  fact  that,  although 
more  than  six  hundred  millions  sterling  derived  from 
-capital  is  assessed  to  income,  only  eight  cases  were  brought 
by  way  of  appeal  before  a  Divisional  Court.  The  figures 
show  an  increase  in  the  number  of  appeals  to  Divisional 
•Courts  from  County  Courts,  the  number  entered  having 
been  227,  as  against  211  in  1897. 

The  deputy  head  clerk  of  the  Bills  of  Sale  Department 
(Mr.  W.  J.  Weller)  has  furnished  a  useful  contribution  to 
the  statistics  by  an  elaborate  analysis  of  the  Bills  of  Sale 
filed  in  the  Department.  The  analysis  shows,  among 
other  facts,  that  the  largest  class  which  borrows  on  this 


Digitized  by 


Google 


28  CIVIL  JUDICIAL  STATISTICS,    1 898. 

security  consists  of  lodging-house  keepers,  or  farmers  and 
licensed  victuallers ;  that  a  very  large  percentage  of  the 
borrowers  are  women ;  and  that  the  professional  classes — 
particularly  barristers  and  solicitors— rarely  make  use  of 
this  security.  Apparently,  only  those  who  can  offer  no 
other  security,  and  who  do  not  mind  their  names  appear- 
ing in  the  "  black  lists  "  published  by  the  trade  protectioa 
societies,  borrow  on  Bills  of  Sale.  An  examination  of  the 
Bills  of  Sale  filed,  establishes  the  fact,  that  the  sum  secured 
by  means  of  this  species  of  security  amounts  in  the  course 
of  a  year  to  the  total  of  ;^  1,000,000.  Nearly  a  fourth  ot 
the  Bills  of  Sale  were  given  by  women.  It  is  significant 
that  during  the  period  the  Select  Committee  of  the  House 
of  Commons  on  Money-lending  was  pursuing  its  inquiries, 
a  pretty  general  fall  in  the  rate  of  interest  was  perceptible,, 
but  it  was  merely  temporary,  and  the  rates  are  now  as  high 
as  ever.  The  rate  of  interest  begins  with  the  5  per  cent., 
per  annum  charged  on  what  may  be  called  friendly  Bills 
of  Sale,  and  in  legitimate  trade  transactions  (for  instance, 
loans  by  brewers  to  publicans),  and  ends  with  anything  a 
certain  class  of  lenders  can  exact.  As  a  rule,  Loan  Com- 
panies of  the  better  class  charge  from  25  to  30  per  cent, 
per  annum.  But  certain  well-known  Shylocks  go  very 
considerably  higher,  and  60  per  cent,  is  low  for  them.  In 
one  instance  the  rate  was  as  high  as  400  per  cent.  By  way 
of  contrast,  Mr.  Weller  instances  the  case  of  a  Bill  ot 
Sale  on  the  file  where  the  rate  to  be  paid  is  a  farthing  per 
cent,  per  annum. 

The  chief  fact  to  be  noted  with  respect  to  the  Lunacy 
Returns  is  a  considerable  increase  in  orders  made  by 
Masters  in  Lunacy,  in  summonses,  and  in  matters  under 
Section  1 1 6  of  the  Lunacy  Act  of  1890,  but  as  Mr.  South- 
well Keely,  the  Chief  Clerk,  points  out,  the  whole  volume 
of  business  dealt  with  shows  a  steady  growth.  There  is,, 
however,  a  slow  but  sure  decline  in  the  number  of  subsist- 
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ing  lunacies  under  inquisition,  the  deaths   in  that  class 
outnumbering  the  new   cases.      On    the  other  hand,  the 
increase  is  very  marked  in  matters  under  Section  116  of 
the  Lunacy  Act,  1890,  which  affords  a  somewhat  readier 
and  less  costly  means  of  obtaining  authority  to  manage 
and  administer  the  property  of  a  lunatic,  and  makes  pro- 
vision also  for  th  e  case  of  a  person  not  lawfully  detained 
as  a  lunatic,  but  suffering  from  mental  infirmity,  arising 
from  disease  or  age,  while  avoiding  the  stigma  of  lunacy. 
With  reference  to  the  small  number  of  cases  which  come 
under  the    Lord    Chancellor's  jurisdiction  in  lunacy,   as 
compared  with  the    number    of   lunatics    admitted   into 
asylums,  and  the  total  number  of  oflScially-known  lunatics, 
Mr.  Keely  observes  that,  as  a  rule,  it  is  only  in  the  case  of 
a  lunatic  with  property,   that  application  is  made  to  the 
Court  in  Lunacy ;  and  as  only  a  very  trifling  number  of 
criminal  lunatics,  and  no  paupers,  possess  means,  about 
96,400  (out   of  105,086,  the   total  number  of  lunatics  on 
I  St    January,    1899,    divided    into    private  paupers    and 
criminal  lunatics)  are  thus  accounted  for.     Of  the  less  than 
8,700    private  cases    which    remain,  at   least  2,449,    and 
probably  about   2,600,  are  the  subject  of  proceedings  in 
lunacy  for  the  purpose  of  making  their  property  available. 
As  to  the  remaining  "private"  lunatics,  it  may  be  fairly 
assumed  that  either  they  are  maintained  by  their  friends, 
or  that  no  difficulty,  rendering  resort  to  the  lunacy  juris- 
diction  necessary,  has  arisen     in    making   their    means 
applicable  for  their  maintenance. 

In  1898  there  was  again  a  slight  increase  in  County 
Court  plaints,  which  were  1,156,642,  as  against  1,119,420 
in  1897.  The  increase  in  1898  was  greater  than  is  pro- 
portionate to  the  increase  (estimated)  in  population.  There 
is  a  slight  decrease  in  the  plaints  for  sums  between  ;^20 
and  ;^50,  while  the  plaints  above  ;^50,  />.,  those  as  to 
which  there  is  jurisdiction  only  by  consent,  were  in  excess 
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of  any  previous  year.  These  plaints  have  been  steadily 
increasing ;  they  are  now  nearly  twice  as  many  as  they 
were  ten  years  ago,  as  has  been  pointed  out  in  earlier 
reports.  Of  the  total  actions  determined  on  hearing,  only 
a  small  proportion  (15*66  per  cent.)  was  heard  before  a 
judge.  This  is  a  larger  proportion  than  usual.  By  far  the 
greater  number  of  the  cases  were  heard  before  the- 
Registrar.  There  has  been  no  steady  growth  in  the 
number  of  Equity  suits  and  matters ;  and  the  Admiralty 
cases  are  actually  fewer  than  they  were  in  1894.  The 
actions  remitted  from  the  High  Court  and  Interpleaders 
continue  to  increase.  They  were  1,674  ^^  1898,  as  against 
1,610  in  1894-98.  Of  the  remitted  actions,  by  far  the 
largest  number  was  for  goods  sold  and  delivered  (609), 
money  lent  (167),  actions  on  Bills  of  Exchange,  &c.  (117),. 
and  for  work  and  labour  done  (317). 

The  number  of  debtors  imprisoned  in  1898  was  some- 
what less  than  the  average  for  the  last  five  years — 7,808,. 
as  against  7,956  in  1894-98. 

On  the  subject  of  Local  Courts,  we  find  much  useful 
and  interesting  information,  which  has  been  brought  up- 
to-date  by  Mr.  Alexander  Pulling.  As  Master  Macdonell 
points  out,  the  work  dealing  with  the  population 
of  County  Court  districts  has  necessitated  intricate  calcu- 
lations and  great  labour,  owing  to  the  number  of  orders  in 
Council  changing  boundaries.  An  extract  which  he  makes 
from  a  memorandum  by  Mr.  Pulling,  on  the  subject  of  the 
population  within  the  jurisdiction  of  the  various  other 
Local  Courts  is  well  worth  reproducing  here  : — 

"There  are  in  all  16  local  Courts  ofwhich  the  procedure  is  now- 
used.  Of  these  the  London  Mayor's  Court  is  by  far  the  most 
important,  the  amount  recovered  therein  exceeding  half-a-million^ 
or  nearly  three  times  that  of  all  the  other  Courts  put  together. 
Excluding  this  Court,  which  stands  on  a  footing  of  its  own,  it  is 
to  be  pointed  out  that,  as  compared  with  County  Courts  the 
court  fees  in  these  local  courts  are  small,  and  the  scale  of  costs 
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very  larjje,  5s.  being  the  average  amount  of  costs  in  respect  of 
each  £1  recovered,  whilst  the  proportion  of  court  fees  is  only 
IS.  6d.  This  is  to  be  compared  with  5s.  2d.,  the  amount  per  £i 
of  court  fees,  and  is.  lod.  the  amount  of  costs  in  County  Courts. 
Of  the  courts  other  than  the  Mayor's  Court,  the  Salford  Hundred 
Court  is  the  most  important,  its  business  being  three  times  that 
of  the  other  14  courts.  The  limits  of  territorial  jurisdiction  of 
the  Salford  Court  are  those  of  the  Hundred  of  Salford,  excluding 
the  Borough  of  Oldham;  that  of  the  Ramsey  Court  of  Pleas, 
those  of  the  liberty  of  Ramsey,  viz. :  four  parishes  in  Hunts  and 
part  of  three  others.  The  limits  of  the  territorial  jurisdiction  of 
the  Derby  Borough  Court,  the  Kingston-upon-Hull  Court  of 
Record,  the  Northampton  Court  of  Rec9rd,  the  Norwich  Guild- 
hall Court,  the  Preston  Court  of  Pleas,  the  Scarborough  Court  of 
Pleas,  the  Great  Yarmouth  Court  of  Record,  and  the  York 
Court  of  Record  are  those  of  the  respective  boroughs. 

"Those  of  the  Newcastle-upon-Tyne  Burgess  and  Nonburgess 
Courts  extend  over  both  the  County  Boroughs  of  Newcastle-upon- 
Tyne  and  Gateshead ;  that  of  the  Bristol  Tolzey  Court  extends 
over  the  City,  and  also  over  certain  liberties  and  precincts  along 
the  margin  of  the  River  Avon ;  that  of  the  Liverpool  Court  of 
Passage  over  the  City  and  Port  of  Liverpool — it  seems  a  little 
doubtful  what  is  the  extent  of  the  Port  for  this  purpose.  The 
jurisdiction  of  the  Exeter  Provost  Court  extends  over  the  whole 
County  Borough,  except  the  parish  of  Saint  Leonard,  whilst  that 
of  the  Oxford  Vice-Chancellor's  Court  depends  upon  one  of  the 
parties  being  a  resident  member  of  the  University,  and  is,  strictly 
speaking,  not  territorial.  As  appears  from  the  subjoined  table  of 
populations,  the  majority  of  these  Courts  are  held  in,  and  have 
jurisdiction  over,  the  area  of  county  boroughs  with  large  popula- 
tion ;  but  are  little  used,  apparently,  either  from  intermediate 
Courts  of  this  character  not  being  required  or  from  the  scale  of 
costs  being  exorbitantly  high. 

**The  procedure  of  four  of  these  Courts,  viz. : — The  Bristol 
Tolzey  Court,  the  Liverpool  Court  of  Passage,  the  London 
Mayor's  Court,  and  the  Salford  Hundred  Court  is  wholly  or  in 
part  that  of  the  Judicature  Acts. 

**  The  Ramsey  Court  of  Pleas  possesses  unlimited  jurisdiction^ 
and  there  appears  to  be  no  appeal  of  any  sort  or  kind.  The 
procedure  is  that  of  the  Superior  Courts  of  Common  Law  before 
the  Passing  of  the  Common  Law  Procedure  Act,  1852.  To  the 
whole  of  the  remaining  Courts  certain  portions  (which  vary  in 
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the  case  of  nearly  every  Court)  of  the  Common  Law  Procedure 
Acts  have  been  applied.  The  Bills  of  Exchange  Act,  1855,  is 
also  in  force  in  the  Derby,  Exeter,  Kingston-upon-HuU, Norwich,  and 
York  Courts.  The  effect  of  the  Statute  Law  Revision  and  Civil 
Procedure  Act,  1883,  is  that  the  Orders  in  Council  by  which  the 
provisions  of  the  Common  Law  Procedure  Acts  and  Bills  of 
Exchange  Act  were  applied  to  the  above  Courts  take  effect  as 
if  they  were  contained  in  a  special  Act  relating  to  such  Courts ; 
with  this  exception,  none  of  the  local  Courts,  to  which  this 
memorandum  relates,  are  regulated  by  special  Act,  except  the 
Liverpool,  London  (Mayor's),  and  Salford  Hundred  Courts." 

In  Bankruptcy,  we  find  that  the  total  receiving  orders  in 
1898  were  4,292,  being  slightly  greater  than  the  number 
for  the  year  before  (4,074).  The  number  of  receiving 
orders  per  100,000  of  population  has  diminished  from  iS'Sg 
in  1889,  to  13*66  in  1898.  The  greatest  variation  in  the 
number  of  receiving  orders,  under  the  Bankruptcy  Acts 
of  1883  and  1890,  during  the  last  ten  years  was  22  per 
cent.  The  greatest  variations  in  the  Liabilities  and 
Assets  in  the  same  period  were  58*4  per  cent,  and  54*3 
respectively. 

By  the  Deeds  of  Arrangement  Act,  1887,  the  Bills  of 
Sale  Department  of  the  Central  Office  was  made  the  office 
for  the  registration  of  such  deeds.  Mr.  Weller,  of  that 
Department,  has  prepared,  for  the  quarter  ending  30th 
April,  1898,  an  analysis  of  deeds  of  arrangement,  similar 
to  that  mentioned  above  with  respect  to  the  Bills  of  Sale. 
The  deeds  filed  include  deeds  of  assignment,  composition 
and  inspectorship.  One  deed  frequently  embraces  the 
first  and  second,  but  deeds  of  inspectorship  invariably 
stand  alone.  The  figures  dealt  with  by  these  deeds  are 
very  large.  During  the  quarter  there  were  899  deeds 
filed,  and  the  averages  in  amount  on  these  figures  for  the 
year,  represent,  in  assets,  nearly  two  millions,  and  in 
liabilities  (secured  and  unsecured)  more  than  four  millions 
sterling.  Those  who  avail  themselves  ot  the  provisions 
of  this  Act  are  principally  traders,  amongst  whom  grocers 
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and  cheesemongers  are  most  numerous;  then  come  boot 
and  shoe  manufecturers,  followed  by  drapers.  Only  12 
professional  men  are  to  be  found  in  the  whole  number,  and 
of  these  5  are  medical  men.  It  appears  that  on  the  whole, 
judging  by  the  number  or  amount  of  liabilities,  there  has 
been  a  decline  in  insolvency. 

We  find  presented  in  one  table  the  total  liabilities  and 
assets  of  estates  of  companies  wound  up  (compulsorily  or 
under  supervision),  estates  in  bankruptcies  and  under 
deeds  of  arrangement.  From  this  we  gather  that  there  is 
a  marked  decline  in  the  liabilities — the  difference  between 
them  in  1898  and  1894  is  31*47  percent.;  that  there  is  a 
decline  also  in  assets.  The  small  amount  of  the  total 
liabilities  as  compared  with  the  national  income  is  also 
remarkable.  On  any  reasonable  computation  of  the  latter 
the  total  amount  of  liabilities  is  a  very  small  fraction.  Of 
course,  the  figures  given  in  the  table  above  referred  to 
give  no  correct  idea  of  the  total  loss  to  shareholders  and 
creditors  in  consequence  of  liquidations.  An  increasing 
number  of  companies  are  wound  up  voluntary,  as  to  which 
information  is  altogether  imperfect ;  many  are  wound  up 
voluntarily  for  the  purpose  of  reconstruction  and  amalga- 
mation ;  and  it  is  impossible  to  state  what  is  the  loss  of 
capital.  There  is  no  marked  movement  of  bankruptcy 
business  from  the  High  Court  to  the  County  Courts — abou*. 
five-sixths  of  the  cases  coming  before  the  latter  courts. 

An  attempt  is  made  in  one  of  the  comparative  tables  to 
summarise  the  total  expenditure  and  receipts  for  England 
and  Wales  since  1870,  and  to  show,  in  detail,  as  far  as 
possible  the  various  heads.  Care  has  been  taken  to  make 
the  table  as  complete  as  possible,  and  it  is  believed  that 
for  most  purposes  it  will  be  found  sufficiently  accurate,  but 
Master  Macdonell  warns  as  that  it  is  impossible,  in  this 
connection  at  least,  to  give  figures  in  all  respects  exact. 
Owing  to  differences  of  modes  of  keeping  accounts,  from 
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time  to  time,  some  errors  may  have  crept  in.  A  great 
defect  in  one  point  of  view  is  the  fact  that  the  table  gives 
no  account  of  certain  heads  of  expenditure,  chiefly  local, 
connected  with  the  administration  of  justice,  e.g.,  the  costs 
of  prosecutions  do  not  appear.  But  the  table  deals  only 
with  the  receipts  and  expenditure  of  the  Courts — not  with 
the  costs  incurred  therein. 

Touching  the  income,  the  facts  chiefly  to  be  gathered 
from  the  table  are  that  more  than  a  million  sterling  is 
annually  received  in  fees.  In  other  words,  by  law  fees  or 
taxes  is  raised  an  amount  rather  less  than  is  obtained  from 
the  wine  duty  or  house  duty,  or  about  two-fifths  of  the  gross 
receipts  from  the  Telegraph  service.  Of  the  total  sum  re- 
ceived in  1898,  42*85  per  cent,  is  collected  in  the  superior 
Courts,  14-60  per  cent,  is  derived  from  Bankruptcy,  and  the 
residue  is  collected  in  the  inferior  Courts.  A  great  increase 
in  receipts  took  place  in  1885.  This  was  chiefly  in  respect 
of  Bankruptcy  business,  the  Bankruptcy  Act  ot  1883 
having  come  into  operation  on  the  ist  January,  1884.  The 
largest  annual  income  was  raised  in  1888,  when  it  was 
;^i,224,733. 

As  to  the  expenditure,  the  total  in  1898  was  ;£i,430,502, 
or  equal  to  120*68  per  cent,  of  the  receipts,  or  about  a 
thirtieth  of  the  total  naval  and  military  expenditure  for 
1898.  While  the  military  and  naval  expenditure  was 
probably  each  about  twelve  shillings  a  head,  the  legal  ex- 
penditure was  in  the  same  year  about  i  id.  The  gross  cost 
was  probably  somewhat  more  than  the  cost  of  a  first-class 
battleship.  The  net  cost  was  about  one- third  that  of  a 
first-class  cruiser.  The  proportion  of  salaries  of  judges 
and  oflficers,  as  far  as  separable,  was,  in  1870-73,  38-40  per 
cent. ;  in  1894-98,  45-31  per  cent.  Taking  the  total  annual 
property  and  profits  in  England  and  Wales  assessed  to 
income  in  1898  as  ;£628,8o2,o67,  the  actual  charge  of  the 
gross  legal  expenditure  is  0*23  per  cent,  of  the  whole  ;  the 
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net  0*04  per  cent.  Referring  to  the  expenditure  and  re- 
ceipts of  individual  Courts,  it  may  be  pointed  out  that  the 
Supreme  Court  invariably  shows,  in  the  period  comprised 
in  the  table,  a  considerable  deficit.  The  Bankruptcy  Court 
pays  its  way.  It  has  had  a  balance  in  its  favour  every 
year  since  1881,  with  the  exception  of  1890.  The  Mayor's 
Court  shows  a  surplus  and  a  deficit  for  periods  alternately. 
On  the  whole,  there  has  been  a  deficit  of  over  ;£2o,ooo.  Since 
1890  there  has   been  an  average  yearly   deficit  of  over 

;£2,000. 

Comparing  the  foregoing  figures  with  those  for  Scotland, 
it  appears  that  the  expenditure  (including  departments  of 
the  General  Register  House)  was  196,176,  while  the  re- 
ceipts were  approximately  ;£97,7o8.  Comparing  the 
Sheriff's  Courts  with  the  County  Courts,  it  is  found  that  the 
amount  of  receipts  per  case  was  7s.  lod.  in  the  former,  as 
against  7s.  9d.  in  the  latter. 

Master  Macdonell  concludes  his  able  and  interesting 
introduction  to  the  Statistics  by  a  generous  tribute  to  the 
very  able  assistance  rendered  by  Mr.  Farrant  and  Mr. 
Sudbury,  of  the  Statistical  Department  of  the  Home  Ofiice, 
in  the  compilation  of  the  work. 


IV.— THE    REPORTER    AND    THE    LAW    OF 
COPYRIGHT.* 

A  JUDICIAL  decision  upon  an  obscure  section  of  an 
Act  of  Parliament  of  not  very  wide  application, 
seldom  excites  much  interest  among  the  general  public. 
Its  soundness  or  unsoundness  is  usually,  and  I  think  on 
the  whole  wisely,  left  to  the  consideration  of  lawyers.  But 
that  was  not  the  fate  of  the  decision  in  the  recent  case  of 
Walter  v.  Lane.    No  sooner  had  Mr.  Justice  North  held 

*  A  Paper  read  before  the  Institute  of  Journalists,  at  Lincoln's  Inn  Hall,  nth 
Sept.,  1900.    Revised  by  the  Author. 
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that  the  Copyright  Act  gave  the  reporter  of  a  speech  the 
exclusive  property  in  his  own  report,  than  his  judgment 
was  made  the  subject  of  prolonged  and  violent  discussion 
in  public  and  in  private.  Lay  discussions  of  legal  points 
seldom  advance  matters  much,  and  this  discussion  was  no 
exception  to  the  rule.  1  followed  it  as  intelligently  as  I 
could,  and  clearly  the  drift  of  lay  opinion  was  against  the 
judgment.  Why  it  was  so  was  not  so  clear.  Whatever 
the  reason  was  it  must  have  been  very  conclusive,  since 
practically  all  joined  in  declaring  that  the  judgment  was 
wrong  and  must  be  reversed, 

The  defendant  appealed,  and  the  judgment  was  reversed. 
Now  I  think  I  may  say  that  among  the  lawyers  who  have 
made  a  systematic  study  of  the  law  of  copyright — and  these 
are  not  very  numerous — the  judgment  in  the  Court  of 
Appeal  was  received  with  far  more  surprise  and  dissatis- 
faction than  the  judgment  of  Mr.  Justice  North.  They  felt 
that  it  was  inconsistent  with  a  multitude  of  recent  decisions 
which  had  been  universally  accepted  as  correct,  and  which 
had  put,  or  tended  to  put,  a  simple  and  natural  construc- 
tion on  the  words  of  the  Copyright  Act,  and  at  the  same 
time  to  preserve  to  everyone  who  honestly  put  work  into 
the  production  of  any  letterpress  the  exclusive  property  in 
the  result  of  his  own  labour.  They  were,  therefore,  neither 
astonished  nor  dissatisfied  when  the  House  of  Lords, 
almost  unanimously,  reversed  the  judgment  of  the  Court 
of  Appeal,  and  reinstated  the  judgment  of  Mr.  Justice 
North. 

In  order  to  show  that  the  decision  of  the  House  of  Lords 
was  anticipated  by  lawyers  who  had  considered  the  point, 
you  will  perhaps  permit  me  to  refer  to  a  passage  in  a  little 
work  on  the  "  Law  of  the  Press,"  which  is  the  joint  produc- 
tion of  your  previous  honorary  counsel,  Mr.  Joseph  R. 
Fisher,  and  myself.  In  the  second  edition  of  that  work, 
published  in  1898,  at  page  89,  the  passage  I  wish  to  refer 
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to  begins.     It  runs  as  follows  :  "  It  has  been  held  that 
there  is  copyright  in  a  list  of  bills  of  sale  and  deeds  of 
arrangement  {Trade  Auxiliary  Co,   v.   Middlesbroughy  etc., 
Association,  40  Ch.  D.  435) :  in  a  directory  {Kelly  v.  Morris^ 
L.R.  I  Eq.  697) ;  in  mathematical  tables  actually  calculated 
by   the   plaintiff  [Baily  v.    Taylor,   3  L.  J.  66) ;    and  in  a 
translation  [IVyatt  \,  Barnard^  3  V.  &B.  78).     In  each  of 
these  cases  the  material  was  common  to  everyone  who 
chose  to  make  use  of  it,  and  with  regard  to  the  first  three 
of  them,  at  any  rate,  it  is  evident  that  two  or  more  persons 
working  separately    might  produce   an   identical   result. 
The  copyright,  therefore,  is  neither  in  the  expression  nor 
in  the  substance :  it  is  in  the  compiler's  labour.     Anyone 
is  at  liberty,  for  instance,  to  compile  a  press  directory,  none 
the  less  because  another  has  previously  compiled   one. 
The  second  compiler,  however,  is  not  entitled  to  appro- 
priate the  result  of  the  previous  compiler's  labour.     He 
can  compile  one  for  himself,  which  may  be  identical  in 
all  material  points  with  one  already  published ;   but  he 
must  go  to  the  original  sources  of  information,  and  not 
merely  abstract  what  the  first  writer  has  collected     .     .     . 
It  has  not  as  yet  been  decided  that  there  is  copyright  :in  a 
report  of  a  judgment  or  speech    .     .     .     It  is  difficult  to 
see,  however,  what  distinction  there  can  be  between  the 
skill  and  labour  necessary  to  collect  the  names  and  resi- 
dences of  the  inhabitants  of  a  district  or  to  compile  a  list 
of  judgments,  and  the  skill  and  labour  of  the  reporter  who 
takes  down  spoken  words  and  reduces  them  into  a  perma- 
nent form,  that  the  result  in  the  one  case  should  be  pro- 
tected and  in  the  other  should  not.     Probably,  then,  the 
Court  would  hold  that  there  is  copyright  in  the  report  of 
a  speech." 

To  show  that  the  considerations  here  set  out  were  those 
on  which  the  House  of  Lords  proceeded  in  Walter  v.  LanCy 
it  is  necessary  merely  to  cite  a  short  passage  or  two  from 
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the  judgments  of  the  learned  Lords.  Thus  Lord  Davey 
says  :— '*  Copyright  has  nothing  to  do  with  the  originality 
or  literary  merits  of  the  author  or  composer.  It  may  exist 
in  the  information  given  by  a  street  directory  {Kelly  v. 
Morrisy  L.R.  i  Eq.  697),  or  by  a  list  of  deeds  of  arrange- 
ments [Caic  V.  Devon  and  Exeter  Constitutional  Newspaper 
Company^  40  Ch.  D.  500),  or  in  a  list  of  advertisements 
{Lamb  v.  Evansy  1893,  i  Ch.  218).  I  think  those  cases  right, 
and  the  principle  on  which  they  proceed  directly  applicable 
to  the  present  case.  It  was,  of  course,  open  to  any  other 
reporter  to  compose  his  own  report  of  Lord  Rosebery's 
speech,  and  to  any  other  newspaper  or  book  to  publish  that 
report,  but  it  is  a  sound  principle  that  a  man  shall  not  avail 
himself  of  another's  skill,  labour,  and  expense  by  copying 
the  written  product  thereof."     (L.J.  69  Ch.  699  at  p.  706). 

The  following  excerpt  from  the  judgment  of  the  Lord 
Chancellor  is  perhaps  even  more  apposite  to  the  point  I 
desire  to  make  : — "  The  language  of  the  Court  of  Appeal 
is  :  *  Each  man  who  himself  makes  a  directory  and  prints 
and  publishes  it  is  the  author  of  what  he  publishes  :  the 
reporter  of  a  speech  is  not.*  With  great  respect  to  the 
Court  of  Appeal,  this  is  allegation,  not  argument.  The 
judgment  goes  on  to  say  that  'the  disti^iction  is  all 
important,'  but  it  does  not  explain  what  the  distinction  is. 
For  my  own  part  I  am  unable  to  discover  it.  A  man  goes 
along  a  street,  collects  the  names,  addresses,  and  occupa- 
tions of  each  dweller  therein.  What  is  the  original  com- 
position of  which,  according  to  the  Court  of  Appeal,  he  is 
the  author  ?  The  names  of  the  streets  ?  The  numbers  of 
the  streets  ?  The  names  of  the  dwellers  in  the  several 
houses  ?  What  is  the  distinction  which  the  Court  of  Ap- 
peal makes  in  giving  copyright  to  the  result  of  this  labour 
and  reducing  it  into  writing  r "     (L.J.  69  Ch.  699,  at  p.  703). 

While,  therefore,  the  judgment  of  the  House  of  Lords 
and  of  Mr.  Justice  North  in   Walter  v.  Lane  is  merely  an 
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application  of  a  principle  long  acted  upon  by  the  Courts 
below,  it  must  not,  however,  on  that  account  be  regarded 
as  of  small  importance.  It  is,  on  the  contrary,  of  the 
greatest  importance,  since  it  has  swept  away  a  multitude 
of  obiter  dida  which  occur  in  some  of  the  older  decisions, 
and  have  proved  very  embarrassing  to  expounders  of  the 
law,  and  it  has  explained  many  words  used  but  not  defined 
in  the  Copyright  Act,  the  meaning  of  which  has  long  been 
uncertain,  and  it  has  been  affirmed  on  the  highest  authority 
known  to  English  Law  the  principle  upon  which  the  lower 
courts  have  long  proceeded,  but  which  hitherto  has  not 
been  always  clearly  explained  or  thoroughly  understood. 
That  principle  the  House  of  Lords  has  not  expressed  in  the 
form  of  a  proposition  of  law.  Judges  hesitate  so  to  express 
any  principle,  since  a  principle  so  expressed  from  the 
judgment  seat  acquires  a  binding  effect,  which,  if  the 
expression  of  it  proves  too  wide  or  too  narrow,  may  sub- 
sequently cause  embarrassment  to  other  judges.  But  it  has 
explained  the  principle  it  has  not  formulated,  so  clearly, 
that  one,  who,  like  myself,  is  not  as  a  Lord  of  Appeal  is, 
one  in  authority,  who  can  say  to  a  legal  doctrine,  "  Come, 
and  it  coraeth ;  go,  and  it  goeth,"  is  thereby  enabled  to 
state  it  in  its  essentials  at  any  rate,  in  one  or  two  short  and 
simple  sentences. 

Substituting,  then,  for  technical  and  ambiguous  words 
used  in  the  Copyright  Act  the  meanings  which  the  House 
of  Lords  has  put  upon  them,  the  nature  of  copyright  and 
the  mode  in  which  it  is  acquired  may,  for  our  present 
purpose,  be  summed  up  thus  : — 

Copyright  is  the  exclusive  liberty  of  prifiting  or  othenvise 
multiplying  copies  0/  a  published  document. 

Anyone  who  produces  and  publishes  a  document  is  entitled  to 
the  copyright  therein,  unless  such  document  is  merely  copied 
from  afiother  document  produced  by  someone  clsCy  or  already 
published,  or  unless  its  publication  was  an  illegal  act. 
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Perhaps  you  will  permit  me  to  say  a  word  or  two  as  to 
the  application  of  these  two  propositions  to  the  case  ot 
reporters  and  other  journalists. 

Now,  first  as  to  the  definition  of  copyright.  I  am 
inclined  to  think  that  if  all  the  correspondents  who  impugned 
the  judgment  of  Mr.  Justice  North  had  remembered  what 
copyright  meant,  not  a  few  of  their  letters  would  never 
have  been  written.  The  letters  I  refer  to  are  those  in 
which  the  writers  gird  at  the  absurdity  of  Lord  Rosebery 
not  being  entitled — if  anyone  was  entitled — to  the  copy- 
right in  his  own  speeches.  Copyright  is  the  right  to 
multiply  copies  of  a  document — **  book  "  is  the  word  used 
in  the  Act,  but  I  use  document  as  covering  the  various 
publications  which  are  included  under  the  definition  given 
by  the  Act  of  the  word  "  book."  Now  what  was  the  docu- 
ment which  these  writers  thought  Lord  Rosebery  should 
have  the  copyright  of  ?  Not  any  document  produced  by 
himself,  but  a  document  produced  by  the  labour  of  another 
person,  namely,  the  reporter  who  reported  his  speeches. 
What  right  in  law  or  justice  could  he  have  to  appropriate 
the  result  of  another  man's  labour  ?  But  for  the  reporter 
that  particular  report  would  not  have  existed,  and  there 
would  have  been  no  document  of  which  copies  could  have 
been  made.  What,  then,  these  correspondents  meant  was 
this  :  that  though  if  no  one  had  reported  Lord  Rosebery's 
speech,  Lord  Rosebery  would  have  had  no  more  copy- 
right in  his  speech  than  you  or  I  have  in  our  conversation, 
owing  to  the  fact  that  there  would  be  nothing  of  which  a 
copy  could  be  made  by  printing  or  otherwise  ;  yet 
because  a  reporter  did,  at  his  own  trouble  and  expense, 
make  something  of  which  a  copy  could  be  made, 
it  belonged  either  solely,  or  jointly  with  the  reporter,  to 
Lord  Rosebery.  In  other  words,  they  thought  that  the 
labour  of  the  reporter  should  create  for  Lord  Rosebery  a 
property  he  would  not  otherwise  possess.     It  is  somewhat 
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difficult  to  see  where   the  justice  of  such  a  contention 
comes  in. 

What  no  doubt  induced  them  to  take  this  view  was 
what  some  of  them  felt  to  be  the  absurdity  of  refusing  to  a 
speaker  the  right  to  reproduce  his  speech.  This,  however, 
is  precisely  what  the  judgment  did  not  do.  All  it  refused 
to  the  speaker— who,  by  the  way,  had  not  asked  for  it — was 
the  right  to  reproduce  a  report  of  his  speech  which  was 
made  by  the  labour  of  another  person  than  the  speaker. 
All  it  said  was  that  a  person  who  writes  out  an  account  of 
what  he  hears  at  a  public  meeting  is  as  much  entitled  to 
prevent  anyone  else  appropriating  the  result  of  his  labour 
as  is  a  person  who  writes  out  an  account  of  what  he  sees 
there.  If  the  speakers  at  the  meeting  /choose  to  write  out  an 
account  of  what  they  say,  either  before  or  after  they  say  it, 
they  in  the  same  way  will  be  entitled  to  the  copyright  in  their 
account.  In  the  words  of  North,  J.,  "A  question  was  put 
as  rather  bringing  the  argument  to  a  reductio  ad  ahsurdum. 
Could  The  Times  restrain  Lord  Rosebery  from  publishing 
his  own  speeches,  taken  from  the  report  in  The  Times  ? 
With  great  deference  to  the  learned  counsel,  I  do  not  quite 
see  where  the  absurdity  comes  in.  In  the  particular  case 
put,  if  the  speaker  recollects  what  took  place,  of  course  he 
can  publish  it  again  either  orally  or  in  writing,  and  what 
is  more  he  may  for  that  purpose,  if  he  likes,  refresh  his 
memory  as  to  what  took  place  by  looking  at  the  report  in 
the  newspapers,  and  if  he  has  forgotten  what  took  place, 
and  if  he  cannot  recollect  sufficiently  to  publish  the  speech 
there  is  another  thing  open  to  him — he  may  then  go  to 
other  persons  who  have  been  present  and  try  to  get  some 
help  as  to  what  actually  took  place  himself,  and  if  he 
cannot  get  his  memory  refreshed  by  materials  furnished  by 
other  persons  to  him,  I  do  not  see  where  the  hardship  is,  if 
the  speech  has  been  thrown  to  the  winds,  without  being 
recorded  in  any  way  by  him  or  his  friends,  if,  to  republish 
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that,  he  has  to  get  a  copy  of  it  from  the  person  who  has 
made  a  report,  to  the  copyright  of  which  he  is  entitled." 
[Walter  v.  Lane,  1899,  2  Ch.  749,  at  p.  768.)* 

I  will  refer  later  to  an  additional  point— namely,  that  a 
speaker  is  always  able  to  prevent  a  reporter  obtaining  any 
copyright  in  his  speech  if  he  chooses  to  do  so.  I  am  now 
only  speaking  of  a  public  meeting  where  reporters  are  per- 
mitted or  invited  to  come  for  the  express  purpose  of  making 
their  own  reports  of  the  speeches  delivered. 

The  second  point  about  the  definition  of  copyright  is 
another  which,  if  the  correspondents  in  question  had 
remembered,  some  of  their  letters  would  not  have  been 
written.  Copyright  is  the  exclusive  liberty  to  multiply 
copies,  not  merely  of  a  document  but  of  a  published 
document.  Until  a  document  is  published,  no  question  of 
copyright  arises.  Till  then  the  document  is  the  absolute 
property  of  its  owner.  He  is  entitled  to  restrain  any 
person  from  publishing  it,  just  as  he  is  entitled  to  restrain 
anyone  from  burning  or  abstracting  it,  but  he  has  no 
copyright  under  the  Copyright  Act  in  it.  That  arises 
only  when  the  document  is  published.     If  this  had  been 

*  In  some  remarks  made  by  him  when  this  Paper  was  read,  Sir  Edward  Clarke, 
Q.C.,  while  not  expressing  any  dissent  from  the  law  as  laid  down  by  North,  J., 
stated  that :  **  If  Lord  Rosebery  were  to  propyose  to  publish  his  speeches  upon 
public  affairs  ;  and  were  for  that  purpose,  even  without  permission,  to  use  a  report 
which  had  appeared  in  a  newspaper,  he  did  not  think  any  Court  would  grant  an 
injunction  against  him  for  reproducing  those  speeches.  It  would  be  against  public 
policy  if  any  Court  granted  such  an  injunction.  It  would  probably  leave  him 
liable  to  damages  in  any  suit  which  might  be  brought  by  the  newspaper."  If  I 
may  be  permitted  to  say  so,  I  too  doubt  if  a  newspaper  could  obtain  an  injunction 
against  the  speaker  himself  for  reproducing  reports  of  his  speeches  published  by 
it.  But  I  would  not  incline  to  put  this  on  the  ground  of  public  policy ;  that 
ground,  if  good,  would  be  equally  a  defence  to  an  action  for  damages.  I  would 
rather  put  it  on  the  ground  of  **  fair  use."  I  think  it  would  be  very  difficult  to 
show  that  any  use  made  by  a  speaker  of  reports  of  his  own  speeches  was  so  unfair 
as  to  entitle  the  owner  of  the  copyright  to  restrain  him  from  so  using  them.  If, 
for  instance,  the  speaker  pleaded  that  he  repul^lished  the  speeches  in  order  to 
show  the  world  that  his  political. conduct  had  been  throughout  consistent — which 
would  be  perhaps  rather  a  startling  defence  for  a  politician  to  set  up  nowadays — 
I  think  that  would  be  a  sufficient  answer  to  an  action  either  for  an  injunction  or 
for  damages. 
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remembered,  parties  to  the  controversy  over  the  judgment 
in  Walter  v.  Lane  would  not  have  written  about  the  con- 
sequence of  that  judgment  being  that  the  copyright  in  a 
•dictated  article  or  poem  would  be  in  the  secretary,  short- 
hand writer  or  typist  who  put  it  into  writing.  Where  an 
author  dictates  to  an  amanuensis,  the  relation  between 
them  is  that  of  master  and  servant,  and  the  result  of  the 
servant's  work  belongs  to  the  master  who  pays  him  for  it. 
He  owns  the  document  produced  just  as  the  merchant 
owns  the  ledger  kept  by  his  book-keeper,  and  the  builder 
owns  the  house  built  by  his  workmen.  No  question  ot 
copyright  arises  :  the  question  is  simply  one  of  property  as 
between  master  and  servant,  and  as  we  shall  see,  this 
being  the  case,  if  the  servant  published  the  document 
without  his  master's  consent  he  would  be  guilty  of  an 
illegal  act,  which  could  confer  no  rights  upon  him. 

Coming  now  to  the  second  proposition,  and  dealing 
only  with  the  writer  of  a  document,  and  not  with 
his  assigns  or  representatives :  in  order  that  a  person 
may  have  the  copyright  of  a  document  he  must  be 
the  producer  of  it.  The  word  in  the  Copyright  Act  is 
*'  author."  No  doubt  in  connection  with  literature  the  word 
"** author"  is  often  used  in  a  specific  sense,  as  meaning  the 
person  who  originally  evolves  out  of  his  own  mind  the 
ideas  and  concatenation  of  words  that  go  to  form  the 
contents  of  a  literary  work.  But  that  is  not  the  true  or 
generic  meaning  of  the  word.  As  the  proverb  says, 
'*  Nothing  exists  without  an  author"  ;  and  in  this  sense  the 
word  is  merely  equivalent  to  maker  or  producer,  and  has 
no  suggestion  as  to  whether  the  thing  made  or  produced 
was  made  or  produced  out  of  the  author's  own  materials  or 
out  of  materials  provided  by  someone  else.  Now,  the 
report  of  a  speech,  like  everything  else,  must  have  an 
author,  and  if  the  reporter  who  produced  the  report  is  not  its 
author,  who  is  f  But  for  him  the  report  certainly  would  never 
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have  come  into  existence.  It  may  be  said  that  but  for  the 
speaker  of  the  speech  also,  the  report  of  it  would  never 
have  come  into  existence.  This  is  quite  true.  In  the 
same  way,  but  for  the  City  of  London,  Kelly's  Directory 
would  never  have  come  into  existence ;  but  it  would  hardly 
be  contended  that  the  City  of  London  was  the  author  of 
Kelly's  Directory.  The  existence  of  the  thing  described — 
in  one  case  the  speech  and  in  the  other  the  City  of  London 
— was  a  necessary  condition  to  the  making  of  the  report  or 
directory  ;  but  existence  did  not  make  it.  Both  are  records 
of  facts,  and  the  person  who  records  the  facts  (and  not  the 
facts  themselves)  is  the  author  of  the  record. 

These  considerations  are  important  in  another  connec- 
tion. It  is  often  said  there  is  no  copyright  in  ideas,  there 
is  no  copyright  in  news,  there  is  only  copyright  in  literary 
form.  I  confess  I  never  quite  understood  what  was  meant 
by  these  expressions.  The  phrase,  literary  form,  does  not 
occur  from  one  end  of  the  Copyright  Act  to  the  other. 
What  that  Act  gives,  as  I  have  said,  is  the  copyright  in 
a  document  to  the  person  who  produces  and  publishes  it. 
It  does  not  give  the  copyright  in  the  ideas  contained  in 
the  document,  or  in  the  news,  or,  in  other  words,  facts 
in  the  document — for  news  should  be  facts,  although, 
judging  by  the  news  supplied  lately  from  South  Africa 
and  China,  it  is  rapidly  becoming  a  new  form  of  highly 
imaginative  fiction— and  neither  does  it  give  the  copyright 
in  the  literary  form  of  the  document.  It  gives  the  copy- 
right in  the  document  itself  The  producer  of  a  document 
is  entitled  to  the  exclusive  liberty  of  multiplying  copies  of 
the  document,  whatever  its  contents  may  be,  and  this 
liberty  is  infringed  by  anyone  making  what  is  literally  or 
practically  a  copy  of  such  document.  Whether  he  takes 
the  ideas,  or  the  news,  or  the  literary  form  is  of  no  conse- 
quence— the  real  question  is  whether  he  has  reproduced 
literally  or  substantially  the  document  in  which  copyright 
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subsists.  If  he  has — subject  to  .the  reservation  that  he  has 
not  done  more  than  make  a  fair  use  of  the  document— he 
is  guilty  of  piracy ;  if  he  has  not,  the  author's  exclusive 
liberty  of  multiplying  copies  has  not  been  interfered  with. 
All  these  disputes  as  to  whether  or  not  copyright  exists 
in  this  or  that  are  due,  in  my  opinion,  in  the  first  place,  to 
confusion  of  thought  between  the  existence  of  copyright 
and  the  proof  that  copyright  has  been  infringed.  If  a 
subsequent  writer  takes  facts  or  ideas  from  a  published 
document,  and  disguises  them  by  changing  the  lan- 
guage, it  is  usually  very  diflficult  to  prove  that  he 
has  done  so ;  if  he  takes  passages  verbatim  et  litera- 
ttmy  there  is  no  such  difficulty.  But  it  does  not 
follow  that  the  literary  form  of  the  document  is  therefore 
the  thing  protected  by  the  law  and  the  substance  of  the 
document  is  not.  The  difficulty  is  not  one  of  law  but  one 
of  evidence.  Once  you  can  establish  that  the  subsequent 
writer  is  appropriating  the  facts,  or  news,  or  ideas  which 
you  have  collected  or  created,  in  such  a  way  as  to  amount 
to  the  practical  reproduction  for  his  own  benefit  of  your 
work,  or  of  a  substantial  part  of  it,  the  Courts  will  grant 
an  injunction  just  as  certainly  as  if  he  had  openly  repro- 
duced your  words  exactly  as  you  wrote  them.  And  they 
are  due,  I  think,  in  the  second  place,  to  a  misunderstand- 
ing of  the  nature  of  a  copyright.  Many  authors  seem  to 
think  that  copyright  g^ves  them  the  right  to  prevent  the 
reproduction  of  a  single  line  of  the  copyright  work  ;  but  it 
does  nothing  of  the  kind.  It  does  not  prevent  what  the 
Courts  call  a  "  fair  use  "  of  the  copyright  document.  And 
what  amounts  to  a  fair  use  depends  less  on  the  extent  to 
which  the  copyright  matter  is  reproduced,  than  the  motive 
of  the  person  who  reproduces  it  If  the  Court  comes  to 
the  conclusion  that  his  motive  is  merely  to  appropriate 
dishonestly  for  his  own  benefit,  the  result  of  the  author's 
labour,  a  very  slight  reproduction  either  of  the  words  or 
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the  substance  of  the  copyright  work  will  be  sufficient  to- 
render  him  liable  for  piracy,  whether  that  work  is  a  book 
of  poetry  or  a  newspaper.  (See  per  Chitty,  J.,  in  Trade 
Auxiliary  Co,  v.  Middlesbrough^  etc.,  AssociatioTiy  40  Ch.  D. 
425.)  If,  on  the  other  hand,  the  Court  comes  to  the  con- 
clusion that  the  reproducer's  motive  was  honestly  to 
discuss  or  controvert  or  explain  the  workmanship  of  the 
author  or  the  facts  or  ideas  contained  in  his  book,  there 
seems  to  be  hardly  any  limit  to  the  right  to  reproduce. 
Lord  EUenborcugh,  C.  J.,  a  century  ago,  expressed  doubts 
whether  the  whole  book  might  not  be  then  literally 
reproduced  [Cary  v.  Kcarslcy^  4  Esp.  169).  And  as  public 
events  are,  of  course,  pre-eminently  matter  for  discussion^ 
the  Courts  would,  no  doubt,  apply  liberally  the  doctrine  of 
fair  use  to  the  reproduction  of  news  for  the  purpose  ol 
discussion  in  the  public  press. 

The  news  reporter  then  is  just  as  much  entitled  to  copy- 
right in  his  telegrams  or  correspondence  as  the  reporter  of 
a  speech  is  to  the  copyright  in  his  report  of  the  speech,  or 
as  the  leader  writer  in  his  leader,  or  as  the  novelist  in  his 
fiction.  This  will  be  seen  to  be  of  some  importance  in 
connection  with  another  matter. 

Another  point  should,  1  think,  be  referred  to  in  this 
connection.  Several  of  the  judges  in  their  judgments  in 
Walter  v.  Lane  dwelt  upon  the  skill  and  ability  which  a 
reporter  must  possess  in  order  to  report  accurately — or 
rather  to  turn  into  respectable  English  as  I  should  say — the 
speech  of  an  ordinary  speaker.  There  is  no  doubt  about  the 
necessity  for  such  skill  and  ability  in  the  case  in  question ; 
but  I  think  insistence  upon  it  was  unfortunate,  as  it  is 
liable  to  mislead  the  reader.  When  the  question  is  whether 
or  not  the  document  published  is  merely  copied  from 
another  document,  the  point  as  to  skill  and  ability  is  of 
importance  ;  but  where  no  such  question  arises,  where  there 
is  no  doubt  but  that  the  person  claiming  copyright  is  the  pro- 
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ducer  of  the  document  in  M^hich  copyright  is  claimed — as  is 
the  case  in  reporting  a  speech — it  does  not  matter  in  the 
slightest  degree  whether  much  or  little  skill  or  ability  is 
needed.  The  Copyright  Act  gives  the  copyright  in  a 
document  to  the  person  who  produces  it,  whether  ability  or 
skill  was  necessary  to  produce  it  or  not.  As  Lord  Brampton, . 
in  his  judgment  in  IVaUerv.  Lane,  says,  in  his  incisive  way : 
"  If  a  person  chooses  (and  many  do)  to  compose 
and  write  a  volume  devoid  of  the  faintest  spark  of 
literary  or  other  merit,  I  see  no  legal  reason  why  he  should 
not,  if  he  desires,  become  the  first  publisher  of  it  and 
register  his  copyright,  worthless  and  insignificant  as  it 
would  be."  {Walierv.  Lane,  L.  J.  69  Ch.  699,  at  p.  709.) 
This  being  so,  I  think  it  was  unnecessary  and  even  cruel 
of  the  learned  judges  to  dwell  so  much  upon  the  ghastly 
truth  that  it  is  owing  too  often  to  the  skill  and  ability  of 
the  reporter  that  speeches  are  not  merely  made  capable 
of  being  copied,  and,  therefore,  the  subject  of  copyright,, 
but  also  made  capable  of  being  read. 

Prima  facie  then  the  person  who  produces  and  publishes 
a  document  is  entitled  to  the  copyright  therein.  But  there 
are  two  reservations  upon  this  principle.  The  first  is  that 
he  has  no  title  to  the  copyright  if  the  document  is  simply 
copied  from  another  document  produced  by  some  other 
person  or  already  published.  This  is  what  is  meant  by 
the  phrase  constantly  recurring  in  judgments  and  text 
books,  and  constantly  misunderstood  by  the  public  and 
even  by  lawyers,  that  a  document  in  order  to  be  entitled 
to  copyright  must  be  an  original  composition.  All  that  is 
here  meant  is  that  it  must  be  an  original  document,  not 
merely  a  copy  of  a  document.  It  does  not  mean  that  it  must 
be  original  in  thought  and  expression ;  it  merely  means  that 
it  must  not  be  merely  a  reproduction  of  a  document  produced 
by  someone  else,  or  already  published.  This  point  is  im- 
portant, since  in  the  case  of  Walter  v.  Lane  the  Court  of 
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Appeal  was  itself  misled  into  thinking  that  by  "  original " 
was  meant  that  the  contents  of  the  document  must  be 
evolved  some  way  or  other  out  of  the  mind  or  imagination 
of  the  person  claiming  copyright  in  it — a  view  of  the  law 
which,  if  rigidly  and  consistently  enforced,  would,  I  ven- 
ture to  think,  deprive  nowadays  nearly  every  author 
(except,  perhaps,  the  Cape  Town  and  Shanghai  special 
correspondent)  of  all  claim  to  copyright  in  his  works. 

It  is  to  be  noted  that  to  prevent  copyright  arising  it  is 
necessary  that  the  document  should  be  actually  copied  from 
the  other  document — not  merely  that  it  should  be  identical 
with  it.  One  document  may  be  perfectly  identical  with 
another  and  still  be  an  original.  For  instance,  if  a  speaker 
does — as  I  am  informed  on  credible  authority  some  speakers 
do — commit  his  speech  to  writing  and  afterwards  commit  it 
to  heart,  then,  if  he  has  a  sufficiently  good  memory  and  if 
his  reporter  is  a  sufficiently  good  stenographer,  it  is  certain 
that  the  reporter's  report  and  the  speaker's  manuscript  will 
be  identical ;  but  that  will  not  prevent  the  reporter  having 
the  copyright  in  his  report,  because  his  report  is  not  copied 
from  the  speaker's  manuscript — it  is  his  own  production- 
If,  however,  as  sometimes  happens,  the  speaker  handed  his 
manuscript  to  the  reporter,  who  merely  made  a  copy 
of  it,  the  Court  could  not,  in  my  opinion,  hold  the  reporter 
to  be  the  "author"  of  the  report  of  the  speech.  His  report 
would  not  be  an  original  document,  but  merely  a  copy  of 
one  already  existing.  At  the  same  time,  I  am  not  by  any 
means  surp  that  the  reporter  might  not  make  title  to  the 
copyright  in  such  a  case  as  the  assign  of  the  speaker,  who 
in  this  case  would  be  the  author  of  the  speech  and  also  of 
the  report  of  it. 

The  second  limitation  of  the  right  of  the  producer  of  a 
published  document  to  the  copyright  in  it,  is  that  the  pub- 
lication itself  must  not  be  an  illegal  act.  The  publication 
may  be  an  illegal  act  owing  to  the  nature  of  the  contents 
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ot  the  document.  If  the  contents  are  blasphemous,  in- 
decent, or  seditious,  the  publication  of  the  document  is 
contrary  to  law,  and  no  copyright  can  arise  in  it.  But  the 
publication  may  also  be  an  illegal  act  owing  to  its  being  a 
breach  of  an  express  or  implied  contract  between  the 
person  publishing  and  some  one  else.  This  covers  the 
case  so  often  put,  in  the  correspondence  over  the  judgment 
in  Walter  v.  Lane^  of  an  amanuensis  publishing  books 
dictated  to  him  by  his  employer.  As  I  have  already  pointed 
out  in  such  cases,  the  property  in  the  book  remains  in 
the  employer,  and  if  the  amanuensis  publishes  the  book  he 
acquires  no  more  right  to  the  copyright  in  it  than  any  other 
thief  does  to  property  stolen  by  him.  Not  only  so,  but 
this  limitation  on  the  right  of  the  producer  of  a  document  to 
the  copyright  in  it,  enables,  as  I  have  already  in- 
dicated, a  speaker  to  retain  the  exclusive  copyright 
in  his  own  speeches.  If  a  speaker,  before  making 
his  speech,  announces  that  he  declines  to  allow  it  to 
be  reported,  then  anyone  who  reports  it  is  guilty  of  a 
breach  of  faith,  and  the  speaker  could  obtain  an  injunction 
to  restrain  him  from  publishing  his  report.  It  is  not  even 
necessary  to  make  an  express  announcement  to  this  effect: 
if  the  circumstances  are  such  as  to  show  that  the  speaker 
intended  what  is  called  only  a  limited  publication  of  his 
words,  the  law  will  imply  a  contract  between  him  and  his 
hearers  that  the  latter  will  not  republish  what  he  says. 
For  example,  a  student  has  no  right  to  print  and  publish 
his  notes  of  a  professor's  lectures.  He  is  entitled  to  take 
as  full  notes  as  he  pleases  of  what  the  professor  says,  and 
to  make  any  fair  use  of  these  notes  he  likes  ;  but  he  has 
no  right  to  appropriate  the  substance  of  the  lectures  for 
his  own  benefit  by  publishing  them  to  the  whole  world 
[Cairdv,  Simey  12  App.  Ca.  326).  When  this  is  considered 
I  think  that  the  supposed  grievance  of  speakers  in  not 
having  the  exclusive   copyright   in    their  own   speeches 
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assumes  a  very  attenuated  form.  The  reason  they  have  no 
such  exclusive  copyright  is  solely  and  simply  because  they 
deliberately  abandon  it.  As  a  matter  of  fact,  speaking 
from  my  own  experience,  the  grievance  of  most  speakers 
is  not  that  they  have  not  the  exclusive  right  of  reporting 
their  speeches,  but  that  the  newspapers  will  not  take  the 
trouble  to  report  them. 

Assuming  then  the  existence  of  copyright  in  reports  of 
news  or  speeches,  a  question  of  great  importance  to 
journalists,  and  of  great  difficulty  to  lawyers,  arises.  It  is 
this :  Where  the  newspaper  proprietor  pays  the  reporter  to 
report  news  or  speeches,  does  the  copyright  belong  to 
the  reporter  or  to  the  newspaper  proprietor  ?  There  are  no 
decisions,  as  far  as  I  am  aware,  to  guide  us  in  this  matter. 
In  Walter  v.  Lane  it  is  assumed  throughout  that  the  copy- 
right is  in  the  reporter,  but  the  proprietors  of  The  Times 
prevented  any  question  on  this  point  arising  by  getting  an 
assignment  of  the  copyright  from  the  reporters  before  going 
into  Court.  We  are,  therefore,  left  to  decide  the  point  for 
ourselves  on  the  general  law,  and  more  particularly  on  the 
law  of  master  and  servant. 

Giving  my  own  opinion  for  what  it  is  worth,  I  think  there 
can  be  no  question  as  to  the  outside  reporter.  The  London 
correspondent  or  the  local  correspondent  who  sends  letters 
— whether  these  are  composed  of  news  or  reports  of 
speeches,  does  not,  as  I  have  already  pointed  out,  matter 
in  the  slightest — is,  in  the  absence  of  an  express  agreement 
to  the  contrary,  within  the  protection  of  section  i8  of  the 
Copyright  Act.  In  other  words,  the  newspaper  pro- 
prietor who  publishes  his  correspondence,  has  no  other 
right  to  it  than  the  right  to  publish  it  in  his  paper. 
The  reporter  can  prevent  h  is  publishing  it  in  any  other  way 
— as  for  instance  in  a  weekly  edition  of  his  paper — and  he 
can  prevent  any  other  newspaper  from  publishing  it  at  all. 
He  is  a  contributor  to  a  periodical,  and  in  the  absence  of 
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an  express  agreement  to  the  contrary,  section  18  of  the 
Copyright  Act  preserves  to  him  the  copyright  in  his  work, 
subject  to  the  newspaper  proprietor's  right  to  publish  it  in 
his  newspaper. 

The  position,  however,  of  the  stafiF  or  inside  reporter 
seems  to  me  to  be  altogether  different.  He  is  the  paid 
servant  of  the  newspaper  proprietor,  just  as  the  book- 
keeper of  a  merchant  is  the  paid  servant  of  his  employer, 
and  therefore  I  am  inclined  to  think  that  his  reports, 
whether  of  speeches  or  of  news,  are  the  property  of  the 
master.  I  cannot  see  how  the  reporter  can  be  brought 
within  section  18  of  the  Copyright  Act.  He  is  not  a 
person  retained  and  paid  to  contribute  articles  or  other 
matter  to  the  newspaper.  He  is  a  person  employed  to  do 
certain  work  which  the  proprietor,  acting  through  the 
editor,  can  use  or  not,  as  he  thinks  proper.  He  is,  it 
appears  to  me,  much  in  the  same  position  as  a  secretary  or 
amanuensis.  He  does  whatever  work  he  is  told  to  do,  and 
the  result  of  his  work  is  the  property  of  his  employer.  The 
question,  however,  has  never,  as  I  have  said,  been  before 
the  Court,  so  far  as  I  am  aware,  and  accordingly  I  give  my 
opinion  merely  for  what  it  is  worth,  and  with  many 
misgivings. 

Taking  this  to  be  the  true  legal  position  of  the  reporter 
of  speeches  or  news — and  I  venture  to  think  that  the  Courts 
will  not  hold  it  to  be  worse,  though  they  may  hold  it  to  be 
better — it  is  clear  that  the  journalist  has  often  a  valuable 
interest  in  his  work,  even  after  it  has  been  paid  for  by  the 
newspaper  proprietor  and  published  in  his  newspaper.  But 
what  remedy  has  he  for  the  piracy  of  his  work  ?  I  have  no 
hesitation  in  saying  that  under  the  law^as  it  now  stands  the 
journalist  has  no  real  remedy  whatever.  A  remedy  exists, 
but  its  expense  and  delay  are  such  as  to  make  it  useless  to 
the  poor  reporter,  who  cannot  recklessly  incur  the  cost  of  an 
action  which  may  in  the  result   go  against  him,  or  even 
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when  the  decision  is  in  his  favour,  may  leave  him  to  pay  his 
own  costs.  If  the  working  journalist  is  to  be  protected  he 
must  have  what  we  lawyers  call  a  summary  remedy.  That, 
we  have  already  pointed  out  in  the  book  to  which  I  have 
already  referred.  There,  at  page  1 19,  we  say  :  "  There  is  a 
considerable  class  of  writers  who  supply  short  articles,  or 
sketches,  or  paragraphs  of  news  to  the  newspapers  in 
manifold  copies,  each  paper  making  use  of  one  of  these 
having,  according  to  the  contract,  a  limited  right  of  publi- 
cation for  a  certain  price  named,  the  author  reserving  to 
himself  the  copyright  When  other  papers,  as  some- 
times happens,  instead  of  accepting  such  literary 
matter  from  the  author  and  paying  him  for  it,  simply  pirate 
it  from  some  paper  in  which  it  has  already  appeared,  the 
writer  finds  himself  practically  helpless.  He  cannot  sue  in 
the  local  County  Court  for  the  price  of  the  article  ;  and  to 
suggest  that  he  shall  commence  an  action  in  the  Chancery 
Division  for  infringement  of  copyright  in  the  case  of  a 
scrap  of  matter  valued  at  only  a  few  shillings,  is  an  absur- 
dity. The  only  practical  remedy  would  be  a  provision 
similar  to  that  in  Bulwer  Lytton's  Act  for  the  protection 
of  dramatic  property  (which  wis  by  the  Act  of  1842,  ex- 
tended to  musical  property)  by  which,  in  case  of  infringe- 
ment, the  offender  can  be  proceeded  against  summarily  in 
any  court  having  jurisdiction  in  such  cases,  for  the  recovery 
of  a  penalty  of  not  less  than  forty  shillings,  or  damages  to 
the  full  amount  of  the  benefit  to  the  defendant,  or  of  the  in- 
jury or  loss  to  the  plaintiff,  whichever  shall  be  the  greater, 
together  with  double  costs  of  the  suit." 

The  remedy  here  recommended  has  been  adopted  in  the 
Copyright  Bill  which  has  been  again  and  again  before  a 
select  committee,  and  may  perhaps  some  day  become  an 
Act  of  Parliament— the  most  unlikely  things  in  the  world 
do  sometimes  happen.  Clause  12  of  that  Bill  provides  a 
summary  remedy  by  penalty  for  republishing  without  the 
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owner's  consent  news  obtained  specially  and  independently 
of  a  fact  or  event  which  has  taken  place  beyond  the  limits 
of  the  United  Kingdom.     I  have  already,  in  a  communica- 
tion to  your  Council,  which  has  been  published  in  your 
proceedings,  pointed  out  how  this  provision  is  based  on  a 
complete    misunderstanding   of  the  Colonial  enactments 
which  it  is  intended  to  follow.     I  will  not  repeat  those 
criticisms.     I  will  merely  refer  to  two  points.     The  pro- 
vision is  in  the  first  place  founded,  as  the  prefatory  memo- 
randum to  the  bill  shews,  on  the  assumption  that  under 
the  present  law  there  is  no  copyright  in  news  apart  from 
its  literary  form.     That,  as  I  have  already  pointed  out,  is 
a  complete  mistake.     But  assuming  that  its  object  and 
effect  is  to  prevent  absolutely  the  reproduction  of  news, 
either  for  the  purpose  of  discussion  or  any  other  purpose, 
it,  in  the  second  place,  gives  the  summary  remedy  for  this 
right  only  to  the  proprietors  of  newspapers  and  magazines. 
This,  I  venture  to  say,  is  giving  help  precisely  where  it  is 
little  needed,  and  refusing  help  where  help  is  necessary  to 
protect  a  man's  honest  work.     The  newspaper  proprietor 
and  the  news  agency  are,  without  the  aid  of  a  summary 
remedy,  perfectly  able  to  protect  themselves,  as  the  various 
cases  The  Times  has,  for  the  benefit  of  all  journalists,  fought 
out,  well  shew.   The  person  who  now  suffers,  and  who,  how- 
ever you  extend  his  property  in  his  work,  will  continue  to 
suffer,  is  the  poor  country  reporter  or  the  young  man  who 
makes  a  humble  living  by  his  letters  from  London  to  country 
papers.     To  pass  an  enactment  to  help  the  wealthy  man 
who  needs  no  help,  whole  leaving  the  poor  man  unprotected  > 
is  a  complete  travesty  of  reform.    If  the  summary  remedy  is 
to  be  of  any  practical  use,  it  must  be  extended  beyond  the 
proprietors  of  newspapers  and  magazines  to  the  outside 
news  reporter  and  local  correspondent. 

Finally,  I  would  desire  to  say  one  word  on  this  provision 
from  a  point  equally  important  to  newspaper  proprietors 


Digitized  by 


Google 


54  INDIAN  JUDICIAL  ADMINISTRATION. 

and  newspaper  writers.  Most  of  the  enactments  passed 
nominally  to  protect  or  benefit  the  press  have  turned  out 
to  be  entirely  to  its  detriment.  This  is  conspicuously  the 
case  in  the  matter  of  libel.  If  this  Copyright  Bill  is  passed 
I  am  not  sure  that  the  same  thing  may  not  occur  again. 
The  news  reporter  has  now,  undoubtedly,  the  copyright  in 
his  work,  both  in  its  form  and  in  its  substance  for  the  same 
period  that  other  authors  have  it.  It  is  not  at  all  clear  to 
me  that  this  provision  of  the  Copyright  Bill,  whatever  it  is 
intended  to  do  may  not  reduce  that  copyright,  both  in  the 
form  and  in  the  substance  of  his  work,  from  a  period  of  forty- 
two  years  to  a  period  of  eighteen  hours. 

J.  Andrew  Strahan. 


v.— INDIAN    JUDICIAL    ADMINISTRATION. 

OUR  new  Judge-Advocate-General,  Sir  John  Scott^ 
K.C.M.G.,  D.C.L ,  was,  during  many  years,  at  the 
head  of  the  Judicial  Administration  in  Egypt,  being  also 
the  British  Member  of  the  Mixed  Tribunal.  Afterwards 
he  was  a  Judge  of  the  High  Court,  Bombay.  Hence,  in 
addition  to  previous  practice  at  the  English  Bar,  he  has 
had  experience  of  divers  legal  systems  and  very  different 
modes  of  judicial  procedure.  One  considerable  portion  of 
what  he  has  gleaned  in  these  varied  fields  of  judicial 
administration  was  embodied,  some  little  time  back,  in  a 
paper  entitled  **  English  and  Anglo-Indian  Criminal  Pro- 
cedure ;  a  Comparison,"  read  before  the  Indian  Section  ot 
the  Society  of  Arts;  and  his  broad  and  suggestive  treat- 
ment of  the  subject  was  such  as  to  afford,  in  the  instructive 
debate  that  followed,  ready  openings  for  still  wider  survey  of 
the  practical  aspects  of  Comparative  Law  and  Procedure. 

Mention  of  the  names  of  some  of  the  eminent  jurists  who 
contributed  to  that  discussion  may  suffice  to  indicate  that 
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the  ground  travelled  over  was  much  wider  than  that  of 
criminal  jurisprudence  or  Common  Law.  Indeed,  some  of  the 
speakers,  Sir  Courtenay  Ilbert,  for  instance,  were  anxious 
to  explain  that  their  knowledge  of  criminal  law  courts  was 
very  limited ;  but  this  disavowal  left  them  all  the  more 
free  to  resume  the  perennial  debate  on  Codification,  its 
advantages  and  limitations.  That  speaker,  after  referring 
to  Sir  James  Stephen's  great  draft  code,  which,  though  it 
did  get  before  the  House  of  Commons,  had  to  be  with- 
drawn, went  on  to  remind  his  well-informed  audience  that 
scarcely  any  English-speaking  community  has  codified  its 
Civil  Law;  though  he  also  admitted  that  Canada  led  the 
way  in  codifying  its  Criminal  Law,  and  that  a  penal  code, 
prepared  long  since  for  Jamaica,  has  been  adapted  for  two 
or  three  other  Crown  Colonies.  His  only  general  criticism 
on  Sir  John  Scott's  paper  was  to  the  eiFect  that  some  pro- 
posals therein  for  reform  of  English  procedure  had  "  too 
much  Oriental  flavour  for  his  taste  " — albeit  we  may  recall 
that  Sir  Courtenay  had  his  own  turn  in  modifying  or 
intending  the  Indian  codes.  Sir  Frederick  Pollock's  review 
of  the  whole  subject  was  replete  with  considerations  look- 
ing before  and  after,  which  abounded  with  instruction. 
He  made  a  peculiarly  interesting  diversion  in  showing 
that  the  Scottish  system  of  criminal  procedure  has  been 
"far  too  much  neglected  by  students  of  Comparative 
Law "  ;  and  herein  it  may  be  remarked  that  Sir  John 
Scott's  vindication  of  the  Indian  procedure  aiFords  an 
eflFective  comparison  adverse  to  English  criminal  procedure, 
which,  as  he  said,  "  remains  a  body  of  uncodified  law  to  be 
found  only  in  many  books  and  decisions." 

Before  going  further  with  our  notes  on  this  comprehen- 
sive survey,  it  should  be  mentioned  that  the  debate  was 
opened  by  the  Chairman  for  the  occasion,  Sir  Francis 
Jeune.  After  expressing  his  high  appreciation  of  Sir  John 
Scott's  varied  qualifications  for  dealing  with  the  subject. 
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he  glanced  at  French  legal  methods;  then  he  commended 
the  Indian  procedure  in  so  far  that  it  had  got  rid  of  Grand 
Juries,  as  to  which  much  venerated  institution  the  President 
implied  that  the  Judicial  Committee  of  the  Privy  Council 
no  longer  regards  it  as  "an  essential  feature  of  English 
procedure."  As  to  the  general  principle  of  codification, 
Sir  Francis  frankly  confessed  "  to  being  somewhat  of  two 
minds  on  the  subject."  This  was  aptly  illustrated  by  his 
humorous  account  of  how  even  the  successfully  introduced 
Canadian  codes  have  been  overcome,  more  especially  in 
Lower  Canada,  by  the  tenacity  of  forensic  practice;  so 
that,  as  he  said,  "the  English  system  [reliance  on  pre- 
cedent and  decisions]  by  its  inherent  force  has  defeated 
the  system  intended  to  supplement  it."  Yet,  speaking  as 
from  his  other  mind,  this  widely  experienced  and  practical 
lawyer  admitted  that  it  is  possible  and  desirable  to 
codity  certain  branches  of  our  Civil  Law.  As  one  of  these 
he  instanced  that  of  Bills  of  Exchange  ;  which,  though  com- 
plicated by  sometimes  contradictory  decisions,  he  considers 
ought  now  to  be  brought  within  "  the  definite  and  simple 
provisions  of  a  code.'*  He  was  also  clearly  of  opinion  that 
our  Criminal  Law  should  be  codified,  inasmuch  as  it  is  "far 
simpler  and  ought  to  be  less  complex  than  Civil  Law  either 
is  or  can  be."  And  he  was  decidedly  with  Sir  John  Scott 
in  thinking  that  "  we  might  at  any  time  learn  from  India 
[after  alluding  to  its  history  from  Lord  Macaulay  forward] 
that  our  criminal  system  might  be  made  more  simple,  and 
that  we  might  have  a  clear  and  definite  code."  The  learned 
President  remarked  with  regret,  that  of  late  years  "  zeal 
for  legal  reform  has  died  away."  But  the  difficulty  of 
legislating  on  the  subject  he  admitted  was  greater  than 
ever. 

The  only  native  Indian  lawyer  who  took  part  in  the  de- 
bate was  Mr.  Taleyarkhan,  to  whose  concise  and  pertinent 
remarks  on  the  occasion   a  certain    melancholy  interest 
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attaches,  in  that  three  weeks  later  he  perished  in  the 
Great  Western  Railway  collision  at  Slough.  Mr. 
Taleyarkhan,  as  a  legal  practitioner  of  long  experience 
in  the  use  of  the  Indian  codes,  expressed  his  feeling 
of  surprise  that  the  administration  of  law  proceeds  so 
smoothly  here  without  those  aids  and  safeguards.  He  was 
good  enough  to  attribute  the  easy\yorking  of  our  procedure 
and  its  readily  accepted  results,  to  "  the  great  ability  and 
learning  of  the  Judges  and  the  Bar,  and  to  the  orderly 
habits  of  the  people."  He  considered  that  especially  as  re- 
gards criminal  law,  "codes  in  India  are  an  absolute 
necessity,  because  more  than  half  the  magistrates  are  not 
trained  lawyers."  He  endorsed  Sir  John  Scott's  opinion 
that  the  people  of  India  "  regard  the  High  Court  with 
almost  superstitious  veneration," — partly,  as  he  indicated, 
because  under  the  code,  those  tribunals  have  power  "  to 
revise  every  order  and  sentence  passed  by  any  magistrate." 
Sir  John  Scott  had  quoted  the  testimony  of  the  late  Mun 
Mohun  Ghose  (an  eminent  practitioner  on  the  Bengal  side) 
in  his  well  considered  statement  in  1895  that  "justice  was 
never  better  administered,  and  life  and  property  were 
never  more  secure  in  the  history  of  India  than 
they  are  at  the  present  moment.  Even  the  masses 
and  the  people  in  Bengal  have  learnt  to  appreciate 
the  blessings  of  a  pure  administration  of  justice/' 
Mr.  Taleyarkhan  fully  endorsed  this,  and,  speaking  himself 
from  his  knowledge  of  western  India,  said,  "  there  never  was 
a  time when  justice  was  so  well  adminis- 
tered in  India.  They  are  dissatisfied  with  other  matters, 
with  (some)  executive  proceedings ;  but  so  far  as  the 
Judiciary  are  concerned  they  are  absolutely  satisfied  .  . 
that  this  is  one  of  the  greatest  claims  of  England  to  the 
gratitude  of  India." 

Following  the  discussion  several  valuable  contributions 
were  sent  in,  chiefly  from  Indian  Civilians ;    and  on  these, 
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two  or  three  disputatious  topics  of  current  interest  arose — 
such  as  the  separation  of  Executive  and  Judicial  functions ; 
and  trial  by  jury. 

Two  of  these  special  notes— one  by  a  Bombay  Civilian, 
the  Hon.  Herbert  Birdwood,  long-  time  Judge  of  the  High 
Court,  the  other  by  Sir  C  Cecil  Stevens,  a  member  of  the 
Bengal  Civil  Service,  who,  though  not  professionally  a 
lawyer,  has  been  a  legislator  and  reviser,  if  not  maker,  ot 
codes — are  partly  in  the  way  of  revising  certain  statements 
of  facts  in  the  paper,  and  more  so  by  way  of  completing 
Sir  John  Scott's  estimate  of  the  practical  side  of  his  subject. 
Mr.  Birdwood,  **  speaking  from  an  acquaintance  with  the 
Indian  judicial  system  reaching  back  to  1859,"  when  the 
first  Civil  Procedure  Code  became  law — supplied  certain 
essential  links  in  the  evolution  of  British  Indian  law  and 
procedure  up  to  the  present  time,  including  notice  of  Sir 
James  Stephen's  influence  thereon.  As  to  the  jury  system, 
he  revised  Sir  John  Scott's  rather  restricted  statement, 
pointing  out  that  jury  trials  obtain  in  six  of  the  chief  pro- 
vincial centres  in  the  Bombay  Presidency,  in  at  least  three 
of  which  he  says  "  it  has  worked  quite  satisfactorily." 

Here  by  way  of  striking  and  instructive  contrast — 
though  diverging  from  the  sequence  of  the  discussion — it 
is  well  to  refer  to  the  very  different  estimate  of  the  jury 
system  expressed  by  Mr.  Durant  Beighton,  a  Bengal 
Civilian  who  claims  to  have  had  large  judicial  experience 
in  District  administration.  He  also  ventures  to  correct, 
as  matter  of  fact,  Sir  John  Scott's  restricted  estimate  of  the 
prevalence  of  jury  trials — that  is  speaking  wholly  for  Bengal. 
He  points  out  that  the  code  of  1861  contains  a  permissive 
section  enabling  any  governor  or  chief  executive  authority  to 
direct  that  cases  usually  tried  by  the  Court  of  Sessions  shall 
be  assisted  by  a  jury,and  this  ordinancehas  operated  inseven 
of  the  Bengal  districts.  Mr.  Beighton  considers  that  this 
method  has  "  worked  very  badly,"  chiefly  in  murder  cases 
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and  those  of  culpable  homicide.  He  does  not  omit  to 
mention  that  in  the  frequent  failures  of  justice  in  these 
cases,  the  revisory  powers  of  the  High  Court  are  brought 
into  action  on  the  motion  of  any  Sessions  Judge  who  may 
consider  a  jury's  verdict  to  be  flagrantly  at  variance  with 
the  evidence.  He  also  remarked  on  the  paucity  of  persons 
in  those  districts  suitable  to  form  an  impartial  jury,  and  he 
alluded  to  the  liability  of  jurors  to  be  influenced  by  motives 
of  caste  and  by  wealthy  suitors. 

Mr.  Birdwood's  clear  explanation  of  the  extent  to  which 
the  union  of  Executive  and  Judicial,  or  rather  Magisterial 
procedure  now  obtains — **such  a  combination  of  functions 
as  would  be  regarded  as  anomalous  in  England,"— is  ot 
practical  value  just  now  that  the  whole  subject  is  under 
consideration  by  the  Indian  Government,  pursuant  to  the 
recent  reference  by  the  Secretary  of  State.  He  also  vin- 
dicates the  appellate  system,  and  the  wholesome  exercise 
of  revision  by  the  High  Courts. 

The  contribution  by  Sir  Cecil  Stevens,  who  spoke  from 
thirty-six  years'  continuous  experience  in  eastern  India, 
also  as  the  most  active  member  of  the  Select  Committee 
that  brought  the  Criminal  Procedure  Code  into  its  present 
form,  presented  a  review  of  especial  value  and  pertinence. 
He  considers  that  the  advantages  of  codification  "were 
stated  too  broadly  in  the  paper,"  and  that  **  the  President's 
observations  on  limitations  are  very  important."  Then 
he  remarked  with  decision  that  any  suggestion  to  codify 
"  the  substantive  civil  law  in  India  may  be  cast  aside  at 
once  as  wholly  impracticable "  chiefly  because  "  Maho- 
medan  law  could  not  blend  with  Hindu  law  ;  neither  would 
give  way  to  the  other,  and  no  compromise  is  possible."  On 
the  other  hand,  as  compared  with  our  regime  of  text- 
Dooks,  cases,  and  compilations  relating  to  criminal 
law  and  procedure,  Sir  Cecil  Stevens  considers  that  "  the 
Indian    codes    have    the  advantage    of   being    compact. 
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intelligible,  certain  and  authoritative  ;  besides  being  cheap 
and  very  easily  procurable."  It  must  be  admitted  that 
this  practical  comparison  goes  far ;  for,  as  Sir  Cecil  testi- 
fied, *'an  ordinary  Indian  gentleman  is  far  better 
acquainted  with  both  codes  than  most  educated  English- 
men are  with  the  Criminal  Law  of  their  country."  And  it 
occurs  to  us  to  remark,  that  we  are  bound  to  include  in  this 
category  our  Great  Unpaid. 

It  should  be  noted  that  Sir  Cecil  reminds  us  that  the 
system  of  *'  village  magistrates  in  the  Bombay  Presidency, 
mentioned  by  Sir  John  Scott,  does  not  exist  in  Bengal — 
except  that  in  Calcutta  there  are  upwards  of  eighty 
unpaid  Presidency  Magistrates  and  a  few  Justices  of  the 
Peace,"  though  all  the  more  serious  cases  are  taken  by 
salaried  magistrates,  either  barristers  or  Civilians. 

Turning  to  the  vein  of  current  controversy  that  cropped 
up,  now  and  again,  in  this  discussion,  though  not  directly 
connected  with  it,  that  is,  on  the  conjunction  of 
Executive  and  Judicial  functions  in  the  same  person,  it  is 
convenient  to  begin  with  such  a  moderate  and  impartial 
witness  as  Sir  Cecil  Stevens.  In  his  opinion  **  the  balance 
of  argument  as  to  the  separation  of  the  judicial  from  the 
executive  functions  of  the  District  Magistrates  ...  is 
a  change — at  least  under  present  conditions."  In  adduc- 
ing  certain  practical  and  plausible  grounds  for  this 
opinion—the  chief  of  which  are  extra  cost  and  extent  of 
areas— Sir  Cecil  gives  us  some  insight  into  the  administra- 
tive circumstances  of  the  Indian  "  Mofussil,"  which  remarks 
may  be  helpful  when  reports  on  this  subject  are  received 
from  the  Indian  Government.  He  was  not  willing  to  admit 
that  the  separation  of  the  two  functions  on  that  wide, 
remote,  and  secluded  region  can  be  accepted  even  as  "  a 
counsel  of  perfection."  His  more  definite  objection  to  the 
change  is,  that  supervising  powers  of  "  the  High  Court 
provide  an  effective  remedy  "  for  occasional  indiscretions. 
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or  even  scandals  that  arise  under  the  present  system  of 
Collector-Magistrates ;  though,  as  our  readers  are  aware, 
these  powerful  local  magnates  sometimes  use  their  pBrsonal 
influence  in  course  of  trials,  and  occasionally  let  Sessions 
Judges  know  what  they  think  as  to  the  line  that  decisions 
should  take. 

Here  it  may  be  well  to  recall  that  the  objections  to 
the  proposed  change  as  stated  by  the  Hon.  Mr.  Birdwood, 
though  expressed  with  more  of  the  lawyer's  precision, 
are  very  similar  to  those  maintained  by  the  Bengal 
Civilian.  But  it  must  be  noted  that  on  the  Bombay 
side  the  judicial  and  revenue  (executive)  branches  of 
the  service  have  long  been  separate  to  a  large  extent. 
Hence  the  Bombay  men  are  apt  to  regard  too  lightly 
the  need  for  this  long  desired  reform  in  Indian  admin- 
istration. Thus  Sir  William  Lee- Warner  (formerly  a 
Bombay  Civilian,  now  occupying  a  high  position  at  the 
India  Office),  after  acknowledging  that  "  the  broad  prin- 
ciple of  a  thorough  separation  of  judicial  from  executive 
action  is  sound,"  and  stating  that  **the  victory  of  the 
separatists  has  lon'g  been  won,"  asserts  that  "only  one 
very  small  residuum  of  a  great  principle  is  at  stake."  He 
proceeded  to  magnify  the  supposed  cost  of  the  change,  and 
make  the  most  of  "  the  loss  of  prestige  "  objection.  Sir 
William,  who,  by  the  way,  had  no  judicial  experience, 
ignores  the  mischief  frequently  arising  in  other  provinces 
of  India  from  the  incongruous  union  of  these  two  functions 
in  one  officer,  or  the  friction  and  obstruction  caused  in  the 
administration  of  justice  by  interference  with  the  provincial 
Judiciary.  Hence  the  passing  reference  was  scarcely  intelli- 
gible, which  he  made  to  what  is  known  as  "  The  Chupra 
Case  "  one  that  had  already  been  dealt  with  in  a  condem- 
natory Minute  by  the  Government  of  India. 

In  conclusion  it  may  be  pointed  out  that  the  foregoing  are 
only  a  few  details,  though  important  ones,  amongst  many 
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that  were  reviewed  in  course  of  the  wide  and  discriminating 
survey  of  Indian  judicial  administration  in  the  discussion 
evoked  by  the  reading  of  Sir  John  Scott's  crisply  written, 
and  comprehensive  paper. 

W.  Martin  Wood. 


VI.— THE    INTERPRETATION    OF  TREATIES. 

THE  interpretation  of  treaties  is  one  of  those 
questions  which  have  been  brought  into  sudden 
prominence  by  the  dispute  between  this  country  and  the 
late  South  African  Republic  which  led  to  the  war  now 
practically  concluded.  For  that  war  we  had  political, 
besides  legal,  justification  which  warranted  us  in  making 
representations,  and  in  enforcing  them  when  they  were 
disregarded.  Such  considerations,  however,  transcend 
the  sphere  of  international  law,  which  recognises  and 
always  has  recognised  that  it  is  not  the  sole  measure  of 
conduct  between  nations ;  they  belong  to  the  diplomatist 
and  the  politician  rather  than  to  the  lawyer.  Our  case  then 
(fortunately,  some  will  say)  does  not  rest  on  the  legal 
question  alone.  Yet  the  differences  to  which  the  wording 
of  the  London  Convention  have  given  rise  furnish  a 
forcible  proof  of  the  need  there  is  for  generally  recognised 
principles  of  interpretation.  It  may  safely  be  said  that 
more  wars  have  been  caused,  or  justified,  by  disputes  as  to 
the  construction  of  international  compacts  than  by  any 
other  cause  or  pretext.  Some  would  have  us  believe  that 
the  evil  is  without  a  remedy.  Sedgwick,  for  instance, 
states  that  it  is  as  useless  to  frame  fixed  rules  of  interpre- 
tation as  to  endeavour  to  define  the  mode  by  which  the 
mind  shall  draw  conclusions  from  evidence.  This  may  be 
an  argument  against  subtle  and  elaborate  formulae  for 
solving  any  and  every  case  that  may  present  itself,  but  it 
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does  not  disprove  the  value  of  establishing  a  consensus  of 
opinion  on  the  means  that  may  and  should  properly  be 
applied,  in  order  to  obtain  a  plain  and  definite  sense  from 
an  ambiguous  or  uncertain  stipulation. 

Words  are  a  means,  and  an  imperfect  means,  of  convey- 
ing intention.  If  treaties  are  to  have  any  force  and 
stability,  it  is  imperative  that  the  party  promising  and  the 
party  to  whom  a  promise  is  made  should  know  that  their 
words  will  in  the  future  be  mutually  construed  in  general 
accordance  with  a  certain  fixed  system  of  interpretation  ; 
otherwise  they  cannot  tell  into  what  stipulations  they  are 
entering,  it  being  impossible  for  them  to  foresee  and  pro- 
vide in  writing  for  every  particular  combination  of  circum- 
stances that  may  arise.  And,  if  this  is  the  case  with  honest 
States,  entering  into  a  bo7id  fide  contract,  the  difficulty  and 
the  danger  to  the  public  peace  must  be  infinitely  increased 
when  we  have  to  deal  with  a  dishonest  party  who  pur- 
posely introduces  words  of  a  doubtful  meaning,  that  they 
may  hereafter  furnish  him  with  a  handle  for  oppression,  or 
a  loophole  for  evasion.  It  has  been  said,  and  I  think 
justly,  that,  ipso  facto^  by  entering  into  a  compact,  States 
acquire  a  mutual  right  to  have  a  fair  and  usual  inter- 
pretation put  upon  its  terms  in  the  future.  It  is, 
moreover,  essential  that  the  rules  of  interpretation, 
whatever  they  are,  should  become  matters  of  active 
common  knowledge,  and  not  be  allowed  to  lie  dormant  in 
the  public  sub-consciousness,  if  an  aggressor  is  to  be 
effectually  prevented  from  successfully  cloaking  his  in- 
justice in  the  pretext  that  his  victim  has  committed  an 
infraction  of  his  engagements. 

The  necessity  for  some  system  of  interpretation  being 
recognised,  the  question  arises,  where  and  how  can  rules 
be  found  of  such  fairness  and  authority  as  readily  to  recom- 
mend themselves  to  all  the  members  of  the  family  of 
nations  ?     Custom  and   usage  are  poor  guides  here,  for, 
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unfortunately,  it  is  just  in  the  most  important  cases  that 
we  find  law  ousted  by  war  and  inter  arma  silent  leges. 

An  obvious  solution  would  be  to  adopt  the  rules  which 
obtain  for  the  construction  of  private  instruments. 
And  thus  Kent :  **  Their  meaning  is  to  be  ascertained  by  the 
same  rules  of  construction  and  course  of  reasoning  which 
we  apply  to  private  contracts."  There  would  be  much  to 
be  said  for  such  a  proceeding,  were  it  not  that  hardly  any 
two  nations  have  the  same  rules.  The  English  law,  for 
instance,  as  to  the  construction  of  written  contracts,  is 
that  the  document  should  be  construed  as  a  whole ;  and, 
unless  it  is  obviou.sly  incomplete,  must  be  taken  to  embody 
the  whole  intention  of  the  parties.  The  court  will  not  go 
behind  the  written  word  if  it  is  clear,  even  though  it  be 
proved  up  to  the  hilt  that  the  parties  intended  something 
different.  In  a  recent  case*  the  Lord  Chancellor  said: 
**  So  far  as  I  am  aware,  no  principle  has  ever  been  more 
universally  or  vigorously  insisted  upon  than  that  written 
instruments,  if  they  are  plain  and  unambiguous,  must  be 
construed  according  to  the  plain  and  unambiguous  lan- 
guage of  the  instrument  itself"  He  ij^stances  an  old  case 
where,  under  a  demise  of  certain  coal  mines,  the  lessee 
covenanted  to  pay  half  the  money  that  any  coal  therefrom 
obtained  "  shouM  sell  for  at  the  pit's  mouth."  At  the  time 
when  the  contract  was  drawn,  all  the  coal  was  sold  at  the 
pit's  mouth ;  but  afterwards  a  canal  was  made  and  an 
opportunity  aftorded  of  carrying  the  coal  to  a  more  distant 
market,  where  it  was  sold  at  an  enhanced  price.  It  was 
amply  proved  that  circumstances  showed  what  the  real 
meaning  of  the  parties  was,  namely,  that  the  lessor  should 
receive  one-half  of  the  price  which  the  coal  fetched  in  the 
market,  and  it  was  urged  that  the  court  would  not  tie  down 
the  parties  to  the  mere  words,  but  would  look  at  the  mean- 
ing.    The  court,  however,  rejected  the  evidence  and  held 

*  North- JSastem  Railway  v.  Lord  Hastings^  A.C.  (1900),  at  p.  263. 
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that  the  covenant,  not  being  ambiguous  in  its  terms,  could 
not  be  explained  in  the  way  suggested. 

The  old  Prussian  Code*  says :  "  In  deciding  upon 
^'dubious  cases  the  judge  is  not  allowed  to  substitute  any 
^*  other  meaning  for  the  laws  than  that  which  clearly 
"  appears  from  the  words,  their  connection  with  reference 
^*  to  the  doubtful  subject,  or  from  the  next  and  undoubted 
•**  reason  of  the  law." 

The  French  Code,  again,  provides  f:  **  The  common 
"  intention  of  the  contracting  parties  should  be  sought  (in 
^*  contracts)  rather  than  the  taking  of  the  literal  meaning 
•''of  the  words.  Where  a  clause  is  susceptible  of  two 
*'  interpretations,  it  shall  be  construed  in  preference 
"according  to  the  meaning  which  may  produce  some 
^*  effect,  rather  than  that  which  would  produce  none.  In 
'*  case  of  doubt,  a  contract  shall  be  interpreted  against  the 
'*  party  who  has  made  the  stipulations  and  in  favour  of  him 
'*  who  assumed  the  obligation." 

Something,  no  doubt,  can  be  effected  towards  arriving 
at  principles  acceptable  to  all,  by  a  comparison  of  the 
laws  of  different  nations  on  the  subject.  But  at  the  same 
time  it  must  not  be  forgotten  that  there  is  a  wide  difference 
between  the  subjects  with  which  national  and  international 
law  deal.  The  laws  of  evidence  which  municipal  law  has 
approved  are  largely  compromises  between  justice  and 
despatch.  -  They  are  comparatively  unobjectionable  where 
private  gains  and  losses  are  concerned.  But  where  the 
interests,  and  sometimes  the  very  existence,  of  whole 
States  are  at  stake  there  is  no  place  for  considerations  of 
mere  convenience.  A  country  cannot  afford  to  allow 
matters  of  vital  moment  to  itself  to  hang  upon  a  word  or  a 
letter;  frequently  it  must  feel  itself  morally  justified  rather 
in  repudiating  a  whole  treaty  than  in  fulfilling  onerous 

*  Introduction,  sec.  46. 
tSec.  1 1 56  sqq. 
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obligations  which  it  never  had  in  contemplation.  Even 
the  Roman  jurists,  with  their  vague  ideas  of  international 
law,  recognised  the  impossibility  of  applying  to  the  bon<z 
fidei  conventions  of  nations  the  narrow  rules  of  the  civil 
law  for  the  interpretation  of  contracts. 
.  There  remain  the  jurists,  and  in  effect  the  old  jurists 
only,  for  the  conceptions  of  modern  writers  on  international 
law  are  too  divergent  to  allow  of  anyone  reconciling  their 
views  and  moulding  them  into  a  harmonious  whole.  Some 
like  Calvo,  Despagnet,  Bluntschli  and  Heffter  content 
themselves  with  a  few  sweeping  generalities.  Others,  like 
Phillimore,  go  into  great  detail  and  draw  distinctions  of 
arbitrary  refinement ;  whilst  Lieber  ♦  indulges  in  meta- 
physical gymnastics  that  are  more  calculated  to  bewilder 
than  to  instruct  the  reader. 

Of  the  older  jurists,  those  who  have  treated  most  fully  of 
the  subject  are  Grotius,  t  Vattel,  and  Rutherforth.  \  Vattel 
has  closely  followed  in  Grotius*  footsteps,  whilst  Ruther- 
forth, though  he  accepts  most  of  their  principles,  treats  the 
subject  in  a  somewhat  broader  and  more  general  way.  It 
may  be  of  use  to  set  out  briefly  a  summary  of  the  rules  of 
interpretation  on  which  these  writers  are,  on  the  whole^ 
agreed,  and  which,  at  the  same  time,  commend  themselves 
to  the  judgment  by  reason  of  their  fairness. 

The  first  canon,  and  one  which  is  almost  a  truism,  is  that 
words  must  be  taken  in  their  plain  and  literal  meaning. 
'*  It  is  not  permissible,"  says  Vattel,  **  to  interpret  what  has 
no  need  of  interpretation."  But  this  is  qualified  by  the 
reservation  that  the  resulting  sense  must  not  be  absurd  or 
utterly  unreasonable.  Up  to  a  certain  point,  therefore^ 
when  the  plain  meaning  of  a  stipulation  lies  on  its  surface, 

*  Legal  and  Political  Hermeaeutics, 

t  De  Jvre  Belli  ac  Pacis^  Book  II.,  chap.  xvi. 

:^  Vattel,  Droit  des  Gens  chap,  xvii.,  sec.  262-322,  and  chap,  xviii.,  sec,  305. 
Rutherforth  has  an  interesting  chapter  on  "  The  Interpretation  of  Treaties'*  in 
]iis  Institutes  of  Natural  Law, 
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there  is  an  irrebuttable  presumption, /wm^/^^f/iwr^— to  use 
Austin's  nomenclature — that  this  is  the  sense  intended. 
But  beyond  this  point,  where,  though  the  terms  used  sug- 
gest a  natural  and  obvious  meaning,  they  can  yet  con- 
ceivably bear  a  narrower  or  a  broader  meaning,  and, 
where  it  can  be  shown  beyond  reasonable  doubt  that  to 
take  the  words  in  the  first  sense  would  be  to  defeat  the 
avowed  object  of  the  treaty,  it  is  permissible  to  construe 
them  restrictively  or  extensively  so  as  to  fulfil  the  evident 
design  of  the  compact.  So  far,  it  will  be  seen,  we  have  no 
concern  with  the  actual  intention  of  the  parties  at  the  time 
of  contracting.  The  words  being  plain,  our  criterion  is 
simply  this :  How  would  a  person,  to  whom  the  promise 
was  made,  reasonably  understand  them  ?  Such  a  rule  is 
essential  in  order  that  no  place  should  be  accorded  to 
mental  reservations.  The  jurists  are  rich  in  examples  of 
chicanery  and  of  evasions  of  the  spirit  by  means  of  the 
letter.  Grotius  instances  the  quibble  of  Brasidas,  who 
promised  to  depart  from  Boeotian  territory  and  afterwards 
refused  to  leave  it,  denying  that  that  could  be  B(/50tian 
territory  which  he  occupied  with  his  army.  "  It  is  said," 
says  Vattel,  *'  that  a  man  in  England  married  three  wives 
in  order  that  he  might  not  be  subject  to  the  penalty  of  the 
law,  which  forbids  marrying  two.  This  is,  doubtless,  a 
popular  tale,  invented  with  a  view  to  ridicule  the  extreme 
circumspection  of  the  English,  who  will  not  allow  the 
smallest  departure  from  the  letter  in  the  application  ot 
their  law." 

Many  examples  might  be  given,  however,  of  attempts  to 
explain  away  the  clear  provisions  of  a  treaty  by  assigning 
motives  which  never  existed.  It  is  stipulated,  let  us  say, 
that  a  fleet  shall  not  be  moved  to  a  certain  place.  It  may 
not  be  moved  thither,  even  without  hostile  intent,  for  the 
compact  may  have  had  in  view  not  merely  a  certain 
damage,  but  the  possible  danger  which  the  presence  of  the 
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fleet  might  cause.  During  the  American  war,  the  State 
of  Virginia  passed  a  law  under  which  those  who  owed 
sums  to  British  creditors  could  obtain  a  valid  discharge  by 
paying  the  amount  into  the  Loan  Office.  The  treaty  at 
the  end  of  the  war  provided  that  **  creditors  of  either  side 
should  meet  with  no  lawful  impediments  for  the  recovery 
of  their  debts."  It  was  held  that  by  virtue  of  this  treaty  a 
British  subject  was  entitled  to  recover  his  debt  in  spite  ot 
the  previous  law,  since  no  mention  of  it  was  made  in  the 
treaty,  and  a  good  reason  could  not  be  shewn  why  the 
words  should  not  be  understood  in  their  natural  and 
obvious  meaning*. 

On  the  other  hand,  it  would  be  manifestly  unreasonable 
for  a  State  to  demand  help  under  the  terms  of  an  Alliance, 
where  the  nation  to  which  it  appeals  needs  at  that  moment 
all  its  forces  for  the  defence  of  its  own  territories  against  an 
invading  force.  Again,  it  was  provided  by  the  treaty  ot 
Utrecht  that  the  port  of  Dunkirk  should  be  destroyed,  the 
object  of  course  being  to  prevent  the  French  from  com- 
manding the  mouth  of  the  Thames  with  a  port  of  naval 
equipment.  Louis  destroyed  Dunkirk  and  then  proceeded 
to  build  a  larger  port  a  couple  of  miles  off,  at  Mardick. 
Naturally  enough  we  remonstrated,  and  in  the  treaty  of 
1777  it  was  in  consequence  stipulated  that  no  new  port 
should  be  formed  within  two  leagues  of  Dunkirk  or 
Mardick. 

There  are,  however,  cases  on  the  border  line.  Thus 
Hall  speaking  of  the  Anglo-Dutch  treaties  of  guaran- 
tee 1678-1748  says  that  the  causes  of  a  war  are  so  compli- 
cated that  a  defensive  alliance  would  be  rendered  nugatory 
if  it  were  left  dependent  on  the  party  whose  help  is  invoked 
to  decide  whether  the  war  to  which  he  is  called  is  a  just 
war  or  not.     But  Vattel  is  of  the  opposite  opinion. 

Where  the  terms  of  a  treaty  are  ambiguous,  or  where  it 

♦  Wan  V.  HigliioTt  3  Dallas  (American)  Reports  199. 
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is  doubtful  to  what  extent  they  were  intended  to  apply, 
there  are  two  means  of  arriving  at  a  solution  :  either  by 
artificial  rules  of  construction  or  by  evidence  of  the  inten- 
tion of  the  parties.  Naturally  the  second  of  these  two 
methods  is  the  more  satisfactory,  if  there  are  sufficient  data 
to  enable  us  to  arrive  at  a  tolerably  certain  conclusion,  and 
in  that  event  it  will  supersede  the  first.  Amongst  arti- 
ficial rules  may  be  classed  the  following:  the  meaning 
usually  attached  to  words,  in  the  special  connection  in 
which  they  are  found,  is  to  be  observed.  Where  technical 
matters  are  dealt  with,  they  must  be  construed  according 
to  their  technical  sense,  account  being  taken  of  the  state 
of  scientific  knowledge  at  the  period  when  the  treaty  was 
concluded.  Terms  and  provisions  must  be  read  by  the 
light  of  the  whole  instrument ;  clauses,  therefore,  should 
(where  possible)  be  so  interpreted  as  to  render  each 
and  every  provision  operative.  When  a  word  means  one 
thing  in  one  of  the  countries,  and  another  in  the  other, 
the  sense  to  be  adopted  is  that  which  the  word  bears  in  the 
country  bound  by  the  particular  stipulation*.  It  is  always 
to  be  presumed  that  a  party  grants  no  more  than  he 
expressly  states,  the  onus  of  proving  anything  beyond  that 
resting  with  the  promisee.  All  these  are  mere  prifna  facie 
rules,  presumptions  jurisy  for  arriving  at  a  conclusion 
as  to  which  of  the  doubtful  meanings  to  accept.  ^ 

But,  as  we  have  said,  all  these  modes  of  interpretation  \J 
must  give  way  to  proof  of  the  actual  intention  of  the 
parties,  though,  in  the  case  of  ambiguities,  we  cannot 
demand  that  it  shall  be  of  so  conclusive  a  nature  as  that 
which  is  required  to  rebut  the  very  strong  presumption 
raised  by  a  plain  and  unambiguous  ferm.     The  intention 

*  By  the  treaty  of  Berlin  part  of  Old  Senia  was  annexed  to  the  Principality  of 
Sen-ia.  No  mention  was  made  as  to  the  nationality  of  the  inhabitants  of  the 
ceded  part.  M.  Pdritch,  Professor  of  Law  at  Belgrade,  considers  that  it  should 
be  decided  according  to  Servian  Law.  Vide :  Revue  GHiirale  de  Droit  Inter- 
national  Public,  March-April,  1900. 
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of  the  parties  may  be  derived  from  antecedent  or  contem- 
poraneous acts  and  circumstances,  and,  perhaps,  even  from 
subsequent  events,  but  only  if  they  are  of  such  a  nature  as  to 
cast  light  upon  what  the  previous  state  of  mind  of  the  parties 
was.  The  raison  d'etre  of  the  treaty,  ue.,  the  main  intention  of 
the  parties  in  contracting  at  all,  is  often  a  good  guide  to 
their  intention  with  regard  to  specific  provisions.  Here 
appears  the  usefulness  of  a  preamble,  which  frequently 
enables  later  generations  to  judge  of  the  motives  which  led 
up  to  the  compact.  But  the  fact  must  never  be  lost  sight 
\  of,  that  such  motives  are  seldom  simple,  but  usually  many 
\  and  complex,  and  one  side  cannot  be  allowed  arbitrarily  to 
J  decide  which  of  them  was  the  dominant  factor. 
V  There  is  yet  another  source  of  conflict  as  to  the  meaning 
a  treaty  may  bear.  Circumstances  may  have  changed 
since  the  time  when  the  engagements  were  entered  into, 
or  events  may  take  place  of  which  the  parties  did  not  and 
could  not  have  had  cognizance.  Here  one  test,  and  one 
alone,  is  applicable,  namely,  the  consideration  of  what  the 
parties  would  have  arranged  had  they  contracted  with  full 
knowledge  of  the  new  matter.  This  has  been  called  an 
argument  e  ratione  iegts  ampla.  It  is  possible,  too,  that  the 
new  circumstances  may  be  of  such  a  nature  that  it  is  clear 
that  if  the  parties  had  contemplated  it,  they  would  never 
have  contracted  at  all,  or  have  only  concluded  a  resolutive 
bargain,  conditional  on  the  event  not  taking  place. 
,  There  is  a  school  of  writers  who  insist  that  every  treaty 

contains  an  implied  clause  that  it  shall  operate  only  while 
things  remain  as  they  are,  or  in  I-atin  (for  those  who 
import  fictions  of  this  kind  love  to  cloak  them  in  the  words 
of  learning)  omnis  conventio  intelligttur  rebus  sic  stantibus. 
If  the  old  maxim  panta  rhei  is  true,  we  should  be  driven 
to  the  inevitable  conclusion  that  a  treaty  ceases  to  be 
operative  half-an-hour  after  it  is  made.  Grotius,  speaking 
of  this  doctrine,  says  it  can  only  be  admitted  where  it  is 
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quite  clear  that  the  state  of  existing  circumstances  was  an 
essential  part  of  the  motive  for  the  contract.  Vattel  warns 
us  to  be  very  moderate  and  cautious  in  its  application,  for 
it  would  be  a  shameful  perversion  of  it  to  take  advantage 
of  every  change  that  happens  in  the  state  of  existing 
afiEairs  in  order  to  disengage  ourselves  from  our  promises  ; 
that  state  of  things  alone,  in  consideration  of  which  the 
promise  was  made,  is  essential  to  the  promise.  Heffter, 
Hautefeuille  and  Fiore  hold  that  a  treaty  may  be  disre- 
garded when  it  interferes  with  the  national  welfare  of  the 
people,  whilst  Bluntschli  goes  to  the  length  of  declaring* 
that :  "Treaties  of  which  the  dispositions  have  come  to  be 
"in  conflict  with  the  necessary  development  of  the  const  i- 
^*  tution  or  private  law  of  a  State  may  be  denounced  by 
"that  State."  To  Englishmen  the  doctrine  in  this 
extreme  form  need  only  be  stated  in  its  nakedness  to  be 
rejected  by  them ;  treaties  would  become  so  much  waste 
paper.  Its  perniciousness  is  manifest  when  we  consider 
that  it  would  approve  the  action  of  Russia,  for  instance,  in 
freeing  herself,  as  she  did  in  1870,  from  the  obnoxious  pro- 
visions of  the  Treaty  of  Paris.  The  law  of  self-preserva- 
tion is  one  thing,  and  the  laws  of  interpretation  are 
another.  The  former  may  at  times  supersede  the  latter ; 
for,  as  we  have  said,  it  is  the  strength,  and  at  the  same 
time  the  weakness  of  international  law  that  it  recognises 
that  it  is  not  the  sole  rule  of  conduct  between  nations ;  but 
that  is  no  reason  why  the  two  should  be  confused.  As  far 
Bs  Law  is  concerned,  a  dispassionate  view  of  all  the  circum- 
stances that  prompted  a  treaty  can  alone  dictate  when 
and  how  it  can  justly  be  modified,  in  view  of  what  has 
transpired  since  its  conclusion,  and  when  it  may  be  set 
aside  altogether. 

*  Sec.  458.  Even  if  this  statement  be  meant  as  a  maxim  concerning,  not  in* 
terpretation,  bat  continuance  oi  obligation,  it  appears  to  me  to  be  far  too 
sweeping. 
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Phillimore*  cites  an  interesting  illustration  from  the 
case  of  the  Russo-Dutch  loan,  which  incidentally  bears  on 
another  question  :  how  far  a  treaty  is  voidable  on  the 
ground  of  a  breach  of  some  part  of  it.  During  the  Revolu- 
tionary war,  Great  Britain  took  possession  of  the  Dutch  Colo- 
nies to  save  them  from  falling  into  the  hands  of  the  French^ 
In  1 8 14  she  honourably  restored  them,  retaining  only 
the  Cape  of  Good  Hope,  Demerara,  Berbice  and  Esse- 
quibo ;  in  consideration  for  which  cession  we  agreed  to  pay 
a  sum  of  six  million  pounds,  three  million  of  which  was  ta 
be  expended  for  the  purpose  of  discharging  certain  pecuni- 
ary obligations  of  the  Netherlands  to  Russia.  The  manner 
of  payment  was  regulated  by  the  Convention  of  May  19th 
1 8 15,  between  Great  Britain,  the  King  of  the  Netherlands 
and  Russia.  The  preamble  expressed  that  the  arrange- 
ment was  come  to  because  His  Majesty  the  King  of  the 
Netherlands  was  desirous  "  upon  the  final  re-union  of  the 
Belgic  provinces  with  Holland  to  render  the  allied  Powers, 
who  were  parties  to  the  treaties  concluded  at  Chaumont  on 
March  ist,  18 14,  a  suitable  return  for  the  heavy  expenses 
incurred  by  them  in  delivering  the  said  territories  from  the 
power  of  the  enemy."  And  it  goes  on  to  recite  that  the 
Powers  had  agreed  to  waive  their  claims  in  favour  of 
Russia.  By  Article  5  it  was  provided  that  it  should  be 
understood  that  such  payments  should  cease  upon  the 
Belgic  provinces  being  severed  from  the  Netherlands,  but 
were  not  to  cease  merely  in  case  of  war. 

In  1 83 1,  European  affairs  had  undergone  such  a  trans- 
formation, that,  with  our  active  support,  Belgium  was 
separated  from  Holland,  and  we  then  became,  according  to 
the  letter  of  the  treaty,  absolved  from  further  payments  of 
the  loan.  But  the  true  aim  of  that  Convention,  as  was 
manifest  from  Lord  Castlereagh's  despatches  to  Lord 
Liverpool  antecedent  to  its  conclusion,  was  undoubtedly 

*  Vol.  II.,  chap,  viii,,  sec.  64-95. 
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to  make  the  policy  of  Russia  the  same  as  our  own  with 
regard  to  Holland  and  Belgium ;  and  this  object,  it  was 
thought  in  1815.  could  best  be  secured  by  binding  Russia 
with  pecuniary  penalties  to  uphold  their  union.  In  1830 
came  the  separation,  but  Russia  was  so  averse  to  it  that 
she  had  actually  offered  to  send  60,000  men  to  prevent  it. 
We  were,  therefore,  bound  in  honour  to  continue  the  in- 
stalments, and  a  new  Convention  was  accordingly  concluded 
in  November  1831.  Its  preamble  states  that  "agfreement 
"  does  not  exist  between  the  letter  and  spirit  of  the  treaty 
"of  1 81 5,  but  the  objects  of  that  treaty  are  to  afford  Great 
"  Britain  a  guarantee  that  Russia  would,  on  all  questions 
•*  concerning  Belgium,  identify  her  policy  with  that  which 
"the  Court  of  St.  James'  had  decreed  the  best  adapted  for 
"the  maintenance  of  a  just  balance  of  power  in  Europe^ 
"  and,  on  the  other  hand,  to  secure  to  Russia  the  payment 
**  of  a  portion  of  her  old  Dutch  debt,  in  consideration  of 
"the  general  arrangements  of  the  Congress  of  Vienna,  to 
"  which  she  had  given  her  adhesion — arrangements  which 
"remain  in  full  force.  Their  Majesties,  being  desirous 
"  that  this  same  principle  should  continue  to  govern  their 
"  relations  with  each  other,"  stipulated  that  Great  Britain 
should  continue  her  payments,  whilst  Russia,  on  her  side, 
bound  herself  to  contract  no  new  engagement  with  respect 
to  Belgium  without  our  previous  consent.  In  1847  the 
discreditable  Convention  was  entered  into  between  Russia, 
Prussia  and  Austria,  by  which  the  free  city  of  Cracow  was 
incorporated  with  the  Austrian  dominions,  though  it  was 
part  of  the  arrangements  of  the  Congress  of  Vienna  that 
its  liberty  should  be  sacredly  preserved.  A  motion  was 
brought  forward  in  our  House  of  Commons*  "  that,  Russia 
having  withdrawn  her  adhesion  to  these  arrangements, 
the  payments  from  this  country  on  account  of  the  loan 
should     be     suspended."      The     Government,    however,. 

♦Hansard,  vol.  xc,  879. 
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resisted  the  motion  on  the  ground  that  the  payments  were 
made  in  consideration,  amongst  other  things,  of  the  cession 
of  the  Dutch  colonies,  of  Russia's  past  exertions  to  keep 
Holland  and  Belgium  united,  and  of  her  subsequent  efforts 
to  keep  them  separated.  A  similar  motion*  made  in  1854 
met  with  like  success ;  the  provocation  this  time  was  that 
Russia  had  violated  the  Treaty  of  Vienna  by  neglecting 
the  duty  imposed  upon  her  thereby  of  maintaining  the 
necessary  works  on  the  Channel  of  the  Danube  at  the 
mouth  of  the  Sulina  branch.  There  can  be  no  doubt  that 
in  each  case  our  Government  acted  rightly,  for  the 
observance  of  the  arrangements  of  the  Vienna  Congfress 
was  only  a  subsidiary  ground  for  the  payment  of  the  instal- 
ments. 

Amongst  the  rules  of  interpretation  given  by  the  old 
jurists,  there  are  one  or  two  w^hich  I  have  purposely 
omitted,  because  they  seem  unsound  or  unnecessary.  Such 
is  the  division  made  by  Grotius  and  PuflFendorf  of  promises, 
into  favourable,  odious  and  mixed.  Favourable  promises 
are  stated  to  be  those  which  give  equality  of  advantage 
and  mutual  benefit :  odious,  those  where  the  burden  falls 
entirely  on  one  side.  The  former  are  to  be  given  a  wide, 
the  latter  a  narrow  construction  ;  mixed  promises  come  in 
between.  Barbeyrac  rejects  this  classification,  but  Vattel 
adopts  and  extends  it.  Amongst  odious  things  he  classes 
whatever  tends  to  change  Ithe  present  state  of  things  ;  and 
amongst  favourable  things,  whatever  tends  to  preserve  it. 
Hall  retains  a  portion  of  this  rule  of  construction,  when  he 
says  that  a  treaty  must  be  construed  so  as  to  give  eflfect  to  the 
fundamental  legal  rights  of  States,  and  that  whenever,  or 
in  so  far  as,  a  State  does  not  contract  itself  out  of  its  funda- 
mental legal  rights  by  express  language,  a  treaty  must  be 
so  construed  so  to  give  effect  to  those  rights.  So  far  as 
this  doctrine  has  any  meaning,  it  seems  already  contained 

*Ibid,  August,  1854, 
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in  the  rule  we  have  mentioned  above,  that  he  who  promises 
must  in  the  first  instance  be  presiimed  to  have  given 
nothing  more  than  that  which  he  is  expressly  stated  to 
give. 

The  jurists  also  state  that  the  effects  of  a  treaty  may  be 
used  as  a  means  of  interpretation.  Therefore,  in  the  case 
of  an  ambiguity,  if  one  construction  would  act  more  equit- 
ably than  another  it  is  to  be  adopted.  But  the  value  of 
^uch  a  rule  is  almost  nily  for  it  is  simply  an  argument  from 
probability,  and  no  great  probability,  since  treaties  are,  as 
often  as  not,  one-sided.  A  presumption  is  raised  as  to  the 
state  of  the  intention  of  the  parties,  which  can  at  once  be 
rebutted  by  proof  that  it  was  different.  Moreover,  there  is 
-a  possibility  which  we  must  not  leave  out  of  sight  :  the 
effects  of  a  treaty  may  be  entirely  different  from  what  the 
parties  intended.  An  example  of  this  is  furnished  by  Mr. 
Carman  Randolph*,  in  the  case  of  Cuba.  He  points  out 
that,  from  the  Cuban  standpoint,  the  island  is  in  a  singular 
position — severed  from  Spain — not  joined  to  the  United 
States — not  the  territory  of  a  Cuban  State  ;  for,  inter- 
nationally speaking,  there  exists  no  State  of  Cuba.  By 
the  first  article  of  the  Treaty  of  Paris,  Spain  relinquished 
all  claims  of  sovereignty  and  title  to  Cuba.  And  Con- 
gress does  not  wish,  by  legislating  for  it,  to  eat  its  own 
words  of  April  20th  1898,  disclaiming  any  intention  to 
exercise  sovereignty,  jurisdiction  or  control  over  the 
island.  This  curious  state  of  things,  we  may  be  sure, 
was  never  intended,  and  it  therefore  follows  that  the  effect  of 
a  treaty  is  a  very  unsafe  guide  to  its  interpretation. 
Mere  equity  and  reasonableness  of  effect  are  in  themselves 
no  criterion,  save  in  so  far  as  they  afford  a  means  of  arriv- 
ing  at  the  actual  intention  of  the  parties  at  the  time  they 
-entered  into  the  compact. 

♦"Some  Observations  on  the  Status  of  Cuba"  in  tbe   Yale  Law  Journal  for 
June,  1900. 
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By  the  lififht  of  the  principles  we  have  adopted,  let  us- 
now  consider  one  or  two  recent  cases  where  disputes  have 
arisen  as  to  the  proper  interpretation    to    be   put   upon 
treaties.     It  is  only  a  year  ago  since  the  Newfoundland 
Fisheries  Question,*  developing  one  of  its  chronic  phases 
of  acuteness,  created  considerable  tension  between  our- 
selves and  our  Canadian  colonists  on  the  one  hand,  and 
France  on  the  other.     The  history  of  the  matter  extends^ 
over  two  centuries,  but  its  outlines  are  clear  and  may  be 
briefly  stated.  The  island  of  Newfoundland  was  discovered 
in  1496.     British  sailors  were,  at  an  early  date,  attracted 
thither  by  the  rich  cod  fisheries,  though  it  was  not  formally 
annexed  to  England  till  the  year  1583.  Fishermen  of  other 
nationalities,  too,  principally  French,  Spanish  and  Portu- 
guese, flocked  to  its  coasts  ;  and,  though  subjected  to  con- 
siderable fishery  duties,  constantly  increased  in   numbers.> 
During  the  war  of  the  Spanish  succession,  France  obtained 
possession  of  the  island  ;    but,  as  the  result  of  her  final- 
defeat,  she  was  forced  to  restore  it.  However,  as  many  of  her 
subjects  would  have  lost  their  means  of  livelihood  had  she 
relinquished  all  her  rights  there,  the  cession  was  made  on 
the  following  terms  (article  13  of  the  Treaty  of  Utrecht) : 
"  The  island  of  Newfoundland,  with  the  adjacent  islands^ 
**  shall  henceforth  belong  absolutely  to  Great   Britain,  but 
**  so  that  neither  His  Most  Christian  Majesty,  his  heirs  and 
"  successors,  nor  any  of  his  subjects  shall  henceforth  be 
"  able  to  make  any  claim  at  any  time  upon  the  said  islands 
"in  whole  or  in  part.     Neither  will  they  be   permitted 
*' there  to  fortify  any  place  or  to  establish  any  dwelling  in 
"  any  manner  except  stages  made  of  boards,  and  huts  usual 
"  and  necessary  for  drying  fish,  nor  to  land  on  the  said 

*  The  facts  conceniing  this  question  are  to  be  found  in  Prowse*s  HiHory  of 
Newfimvdland,  and  articles  in  the  Law  Magazine  and  Review  for  Novem- 
ber 1899  ;  the  Revu€  des  deux  Mandes,  Feb.  1899  ;  the  Hevue  QhUrale  de  Droit 
Inter HvUional  Public  1899,  and  an  article  in  the  Nineteenth  Century,  by  Mr.  P^ 
T,  Magratb,  Editor  of  the  Exerting  Herald,  St,  John's,  Newfoundland. 
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•**  island  at  any  other  time  than  that  proper  for  fishing  and 
**  necessary  for  drying  fish.  In  the  said  island  the  said 
•**  subjects  of  France  shall  not  be  permitted  to  fish  or  dry 
"  fish  in  any  part  save  from  Cape  Bonavista  to  the  northem- 
•**  most  point  of  the  island,  and  thence  on  the  West  as  far  as 
"  Point  Riche."  These  provisions  were  re-enacted  in  full 
l>y  the  Treaty  of  Paris  1 763,  which  marked  the  conclusion 
of  the  Seven  Years'  War.  Along  the  French  shore,  as  the 
part  came  to  be  called  over  which  the  French  retained 
these  rights,  British  and  French  continued  to  fish  concur- 
rently and  with  the  amity  that  might  be  expected.  The 
Action  caused  by  the  fisheries  of  the  rival  nationalities 
•came  to  a  head  in  1782.  In  that  year  the  French  made  a 
double  proposal :  —first,  to  shift  the  French  shore  further 
•over  to  the  West ;  and  secondly,  to  make  their  rights  ex- 
clusive instead  of  concurrent.  The  British  Government 
was  ready  to  concede  the  first  point ;  but,  in  the  face  of 
public  opinion  in  England,  it  felt  that  it  could  not  consent 
to  such  an  abandonment  of  British  rights  as  was  demanded 
by  the  second.  The  Treaty  of  Versailles  accordingly  pro- 
vided that  the  eastern  boundary  of  the  French  shore  should 
be  shifted  North  to  Cape  John,  and  the  western  boundary 
South  to  Cape  Ray ;  and  these  remain  its  undisputed  limits 
to  the  present  day.  By  article  5  of  the  treaty  it  was  pro- 
vided that : — 

"To  prevent  the  disputes  which  have  till  the  present  oc- 
curred between  the  French  and  English  nations,"  their  Ma- 
jesties consented  to  the  change  of  limits  above  mentioned. 

"The  French  fishermen  shall  enjoy  the  fishing  rights 
**  assigned  them  by  the  present  article  as  they  have  had 
*'  the  right  to  enjoy  that  assigned  them  by  the  Treaty  of 
"  Utrecht." 

That  same  day,  however,  Cieorge  III.  signed  a  secret 
declaration  which  was  appsnded  to  the  treaty.  It  is  this 
declaration  which  is  at  the  root  of  the  whole  dispute  : — 
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"  In  order  that  the  fishermen  of  the  two  nations  may  not 
"  give  rise  to  daily  disputes.  His  Britannic  Majesty  will 
"  take  the  most  positive  measures  to  prevent  his  subjects- 
"  from  disturbing  in  any  manner  by  their  competition  the 
"  fishing  of  the  French  during  the  temporary  exercise  of  it 
"  granted  them  on  the  coast  of  Newfoundland,  and  he  will 
'*  for  this  purpose  cause  the  fixed  settlements  which  shall 
"be  formed  there  to  be  removed.  .  .  .  Article  13  of 
"the  Treaty  of  Utrecht,  and  the  method  of  fishing  recog- 
"nised  from  all  time,  shall  be  the  model  on  which  fishing" 
"  shall  be  conducted,  and  which  shall  not  be  transgressed 
"by  either  side,  the  French  fishermen  building  nothing 
"  beyond  their  stagings  and  confining  themselves  to  re- 
"  pairing  their  fishing  buildings  and  not  wintering,  the 
"  subjects  of  His  Britannic  Majesty  on  their  part  in  no  wajr 
**  molesting  the  French  fishermen  during  their  fishery  nor 
"damaging  their  stagings  in  their  absence." 

An  Act  of  Parliament  was  shortly  afterwards  passed 
giving  the  British  authorities  in  Newfoundland  power 
(backed  by  a  penal  sanction)  to  order  all  British  subjects 
to  remove  their  boats  and  establishments  from  the  French 
shore.  But  the  war  of  the  Revolution  upset  all  these 
arrangements,  and  we  seized  the  opportunity  to  drive  the 
French  out  and  to  re-establish  ourselves,  and  up  to  the 
present  day,  in  defiance  of  the  French,  a  number  of  British 
colonists,  cramped  and  heckled,  still  work  their  stations  on 
the  French  shore.  The  Treaty  of  Paris  18 14  restored 
matters,  nominally  at  least,  in  statu  quo  antCy  but  with  the 
difference  that  English  fishery  stations  had  again  sprung  up 
and  were  a  fatt  accompli.  We  read  of  proclamations  issued 
at  different  times  in  the  twenties  by  the  Governor  of  the 
Island,  ordering  the  removal  of  all  but  French  establish- 
ments from  the  French  shore,  but  apparently  they  were 
not  effective.  Early  in  the  next  decade  we  find  it  enun- 
ciated for  the  first  time  that  the  French  right  is,  after  all,. 
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only  concurrent  and  not  exclusive.  The  British  Govern- 
ment twice  submitted  this  question  to  the  opinion  of  the 
law  advisers  of  the  Crown.  In  1835  they  returned  an 
opinion  in  favour  of  the  exclusive  rights  for  which  the 
French  contended.  In  1837  they  modified  it  so  far  as  to- 
express  the  opinion  that  Great  Britain  could  not  justly  be 
called  upon  to  hinder  her  subjects  from  fishing  on  the 
French  shore,  providing  there  was  really  so  much  room  that 
there  was  no  danger  of  their  coming  into  collision  with  the 
French — a  proviso  which  clearly  stultified  the  finding  on 
principle.  If,  as  a  matter  of  fact,  collisions  had  not  beer^ 
systematically  occurring,  there  would  have  been  no  neces- 
sity to  submit  the  matter  at  all  to  the  opinion  of  these 
learned  gentlemen.  In  1837,  ^^57  ^^^  ^^^5  attempts  were 
made  by  the  two  Governments  to  adj  ust  their  differences, 
but  they  proved  abortive,  largely  owing  to  the  obstinate 
determination  of  Newfoundland  to  relinquish  none  of  its 
claims.  The  failure  of  the  last  attempt  at  conciliation 
only  served  further  to  embitter  the  feelings  of  the  two- 
countries.  In  1887,  in  spite  of  the  protests  of  the  French 
Government,  the  Royal  assent  was  given  to  an  Act  of  the 
Colonial  Legislature,  known  as  the  Bait  Act,  by  which  it 
was  made  illegal  to  sell  bait  (herring)  to  the  French 
fishermen.  This  move  was  directed,  not  only  at  the 
French  on  the  Treaty  coast,  but  at  the  far  more  flourishing 
French  fisheries  off  the  great  Banks.  The  French 
retaliated  with  interest.  They  proceeded  to  take  herring 
themselves  along  their  shore,  and  prohibited  anyone 
else  from  so  doing.  As  for  the  Great  Banks,  they 
discovered  a  bait  that  could  be  procured  there,  where,, 
being  on  the  high  seas,  they  were  safe  from  interference. 
To  crown  all,  they  started  catching  and  canning  lobsters 
on  the  Treaty  coast,  and  even  demanded  of  our  Colonists 
the  removal  of  their  own  lobster  establishments  there. 
Against  the  wish  of  Canada  we  agreed  to  a  modus  vivendi 
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on  this  point,  which  was  put  into  force  in  1890,  its  basis 
being  the  recognition  of  all  the  factories  of  both  nationali- 
ties established  before  ist  July  1889.  As  regards  herring, 
theFrench  havefor  some  time  permitted  the  residents  to  catch 
these  fish  on  condition  that  they  sell  to  French  fishermen  all 
they  want  for  not  more  than  a  dollar  a  barrel ;  French  war- 
ships annually  visit  the  bay  to  see  to  the  enforcement  of  these 
conditions.  Such  are  the  facts  of  the  matter.  It  need  only 
be  added  that  the  French  have  incurred  considerable  odium 
by  an  oppressive  enforcement  of  their  rights  along  the 
Treaty  coast;  as  in  1874,  when  they  prevented  the  con- 
struction of  a  railway  to  terminate  on  the  coast,  on  the 
ground  that  it  would  interfere  with  their  fishery.  Finally, 
in  1898  Mr.  Chamberlain  obtained  the  appointment  of  a 
Royal  Commission  of  Enquiry  to  investigate  the  whole 
question.     Its  final  report  is  not  yet  forthcoming. 

It  has  been  sought  to  prejudice  the  whole  question  by 
the  statement  that  the  French  are  pursuing  a  dog-in-the- 
manger  policy.  Along  an  extent  of  300  miles  of  coast  they 
have  only  some  600  of  their  subjects  engaged  on  the 
fisheries  during  the  season,  and  the  average  value  of  their 
annual  cod  and  lobster  take  is  only  about  36,000  dollars 
for  each  industry.  But  we  have  already  seen  that  the 
effects  of  a  Treaty  are  not  a  fair  guide  to  its  interpretation. 
Whatever  rights  France  has  acquired  by  treaty  are  legally 
hers  as  part  of  a  former  consideration.  Because  those  rights 
have  grown  to  be  less  lucrative  to  her,  are  they  therefore 
to  be  taken  from  her  altogether }  One  would  rather  have 
thought  that  we  could  have  found  our  opportunity  here  for 
purchasing  them  at  a  small  sacrifice. 

The  points  in  dispute  may  be  conveniently  grouped 
under  two  heads  : — 

(i)    Are  the  French  fishery  rights  exclusive  or  con- 
current  f 
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(2)     Do  they  include  the  right,  and  whether  or  not 
the  exclusive  right  : 
{a)    To  catch  herring  for  bait  to  be  used 
i.     On  the  Treaty  Shore, 
ii.     Off  the  Grand  Banks  ? 
(6)    To  trap  and  can  lobsters  ? 

With  regard  to  the  first  point,  it  will  be  evident  that 
everything  depends  upon  the  interpretation  to  be  put  upon 
the  Treaty  of  1783,  together  with  the  declaration  with 
which  it  must  be  read  as  an  integral  whole.  Now  the 
body  of  the  Treaty  gives  the  French  the  same  right  of 
enjoyment  as  they  possessed  under  the  Treaty  of  Utrecht. 
The  latter  assured  the  full  sovereignty  of  Newfoundland  to 
England,  minus  certain  definite  rights  which  we  lost 
protanto  by  granting  to  the  French  the  privilege  of  fishing 
along  a  certain  portion  of  the  coast.  Nothing  is  said,  to 
imply  that  this  privilege  was  to  be  exclusive.  On  the 
contrary,  even  if  it  had  been,  so  many  decades  elapsed 
before  any  objection  was  raised  to  the  right  of  the  British 
to  fish  there  (though  they  had  done  so  from  the  very  year 
of  the  Treaty)  that  any  such  exclusive  privilege  must  needs 
have  been  lost  by  prescription.  But  the  unfortunate 
declaration  goes  further,  and  adds  that  the  King  of  England 
will  take  the  most  positive  measures  to  prevent  **que  ses 
sujets  ne  troubleat  en  aucune  maniere  par  leur  concurrence 
la  peche  des  Fran<jais."  I  give  the  words  in  the  original, 
because  Lord  Salisbury  uses  '*  interrupt''  in  quoting,  which 
is  a  word  of  much  narrower  meaning  than  "  troubler," 
The  phrase  is,  I  think,  capable  of  expressing  either 
of  two  meanings  :  **  shall  not  compete  so  as  to 
trouble,"  or  "  shall  not  compete  and  thereby  trouble,'* 
i.c,  in  effect,  "  shall  not  trouble  even  by  com- 
peting," according  as  the  emphasis  is  laid  upon  ^*  con- 
currence'*   or    ^*  troublent."      If   the    former,    and    at   firat 
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sight,  the  more  natural,  interpretation  is  put  upon  the 
words,  we  are  confronted  with  the  difficulty  that  both  the 
body  of  the  Treaty  and  the  declaration  state  that  the 
arrangement  is  come  to  in  order  to  put  an  end  to  the  dis- 
putes which  have  been  constantly  going  on.  These  could  not 
but  be  increased  if  such  a  vague  limitation  as  that  of  com- 
petition were  meant  to  be  adopted.  It  seems  little  short  of 
absurd  that  the  French  should  be  safeguarded  from  mere 
competition  and  not  be  protected  against  the  far  more  tang- 
ible molestation  of  having  their  source  of  supply  drained 
to  an  unlimited  extent  by  the  fisheries  of  other  nations  on 
the  coast.  The  alternative  is  to  regard  the  express  men- 
tion of  competition  as  being  intended  to  put  the  case  at  its 
highest,  and,  therefore,  a  fortiori  to  cover  graver  kinds  of 
interference.  This  construction  would  accord  with  the 
passing  of  the  Act  of  Parliament  which  we  have  men- 
tioned, and  with  the  fact  that  the  Governor  in  1822  states, 
in  a  proclamation  forbidding  all  annoyance  to  the  French 
fisheries,  that  "  the  right  of  fishing  is  reserved  to  the  sub- 
jects of"  His  Most  Christian  Majesty  in  full  and  complete 
enjoyment."  But  the  tpsissima  verba  of  Mr.  Algernon 
Fitzherbert  (afterwards  Lord  St.  Helens),  who  negotiated 
the  Treaty,  are  even  more  convincing.  "  I  ventured,"  he 
writes,  **to  propose  as  a  mezzo  termtne,  that  the  exclusive 
•*  right  should  not  be  mentioned  in  the  Treaty,  but  that  we 
*<  should  promise  ministeriellemc7it  to  secure  it  to  the 
**  French  fishermen  by  means  of  proper  instructions  to  that 
"  effect  to  the  Government  of  Newfoundland.  To  this  the 
"Count  of  Vergennes  assented." 

The  whole  transaction,  says  Mr.  Prowse  in  his  "  History 
of  Nev/foundland,"  was  dishonest.  There  was  to  be  a  sham 
treaty  signed  and  set  before  the  English  House  of  Com- 
mons. The  real  treaty  was  to  depend  upon  the  word  of 
the  Ministry,  and,  afterwards,  on  the  declaration  of  the 
King.     But  in  the  first  place  the  treaty  and  the  declara- 
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tion  are  not  antagonistic,  the  latter  goes  further  in  regard 
to  a  certain  matter  than  the  former  :  it  adds,  but  does  not 
alter;  whilst  the  attempt  to  set  it  aside  on  the  ground 
that  it  was  "  dishonest "  is  specious,  but  fallacious.  The 
dishonesty  was  not  between  the  contracting  parties,  ix,, 
the  King  of  Great  Britain  and  the  King  of  France,  but 
between  King  George's  Ministers  and  those  to  whom  they 
are,  by  the  English  Constitution,  •  morally  responsible. 
Not  even  in  the  English  law  of  contract  does  fraud  or 
misrepresentation  constitute  a  ground  for  rescission  if  it  is 
directed  against  a  person  not  a  contracting  party. 

The  second  point  turns  on  the  meaning  of  pecker  and 
poissofi  in  the  Treaty.  The  French  would  limit  it  to  cod- 
fish. It  has  been  stated  that  the  word  '*  cod-fish  "  appeared 
in  the  draft  project  of  article  13,  and  it  is  suggested  that 
the  word  was  altered  to  "  fish  "  out  of  mere  euphemistic 
reasons.  But  this  is  a  dangerous  sort  of  argument,  for  it 
cuts  both  ways.  That  a  certain  word  was  different  in  an 
earlier  document  may  prove,  not  that  the  meaning  of  the 
earlier  was  intended  to  be  conveyed  by  the  latter,  but  that 
the  first  was  designedly  corrected  in  the  second.  Cod-fish, 
moreover,  though  by  far  the  most  abundant  fish  off  New- 
foundland, is  not  and  never  was  the  only  species,  so  that 
if  we  are  to  adopt  the  plain  and  not  unreasonable  sense  of 
the  word,  **  fish  "  must  be  taken  to  include  every  kind  of 
fish,  at  the  very  least  those  (like  herring)  which  were 
caught,  even  though  only  occasionally,  at  the  time  of  the 
Treaty.  It  appears  somewhat  unjust  to  deny  a  herring 
the  title  of  **  fish,"  simply  because  it  is  liable  to  be  used  as 
bait.  One  might  as  well  say  that  an  ox  is  not  an  animal 
because  it  may  one  day  become  beef.  It  is  equally 
difiicult  to  grasp  the  contention  that,  at  any  rate,  if  your 
herring  is  to  be  used  as  bait  elsewhere  than  on  the  French 
shore  it  cannot  be  included  in  the  category  of  fish.  Had 
cod-fish  been  the  word  used  in  the  Treaty,  it  is  conceivable 
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that  the  right  of  catching  herring  for  bait  might  be  argfued 
to  be  implied  by  the  Treaty  ;  for  the  concession  would 
otherwise  have  been  capable  of  being  rendered  nugatory/ 
since  it  is  as  impossible  to  fish  for  cod  without  bait  as  to 
marry  without  a  wife,  and  we  have  seen  that  it  is  a  well- 
established  principle  of  international  law  that  each  stipu- 
lation in  a  treaty  should,  if  possible,  be  so  construed  as  to 
be  operative.  In  such  a  case  it  might  well  be  urged  that 
the  inferred  right  of  taking  herring  should  be  confined  to 
its  narrowest  limits,  and  not  be  extended  to  a  right  to  take 
them  for  use  elsewhere.  But,  as  it  is,  there  is  no  room  for 
these  niceties  of  interpretation.  If"  fish  "  is  to  mean  any- 
thing else  than  fish,  the  onus  of  proof  is  upon  those  who 
set  up  that  allegation. 

The  lobster  question  presents  many  difficulties.  Against 
the  argfument  that  lobsters  are  not  fished  for  and  dried,  but 
trapped  and  canned,  may  be  set  the  use  of  the  expression 
**  lobster  fisheries."  Of  course,  lobsters  are  Crustacea  and  not 
pisces^  but  it  must  be  remembered  that  we  have  to  deal 
with  the  language  and  the  zoology,  not  of  to-day,  but  of 
some  two  centuries  ago.  It  has  been  pointed  out  that  such 
distinguished  naturalists  as  Rondelet  and  Belon  classed 
crustaceans  amongst  fish.  But  authorities  have  been 
quoted  on  the  other  side  as  well,  so  that  it  is  clear  that 
lobsters  were  not  universally  regarded  as  fish.  Possibly 
those  who  signed  the  treaty  went  to  their  graves  without 
having  debated  the  point  at.  all  whether  lobsters  are  fish 
or  not.  That  they  did  not  have  them  in  view  in  concluding 
the  Treaty  is  made  probable  from  the  fact  that  it  was  only 
after  about  a  hundred  and  fifty  years  from  the  date  of  the 
Treaty  of  Utrecht  that  the  Newfoundland  waters  came  to 
be  used  for  the  taking  of  lobsters,  and  almost  certain  from 
the  consideration  that  if  they  had  intended  them  to  be 
covered  by  *'  fish  ''  they  would  have  said  so  expressly,  in 
face  of  the  diff"erence  of  ideas  prevailing  as  to  the  relations 


Digitized  by 


Google 


THE  INTERPRETATION  OF  TREATIES.  85 

subsisting  between  fish  and  lobster.  Until  further  light 
is  thrown  upon  the  state  of  mind  of  the  parties,  we  must 
regard  lobsters  as  a  matter  not  provided  for  in  the  Treaty. 
The  question  we  have  then  to  answer  comes  to  this  :  sup- 
posing the  English  and  French,  at  the  time  they  entered 
into  their  mutual  obligations,  had  had  lobster  catching  and 
trapping  in  view,  what  would  they  have  contracted 
in  that  respect  ?  1  believe  we  can  give  a  tolerably 
decisive  answer  to  this  question  by  answering 
another.  Why  did  France  obtain  from  England  in 
1 7 13  that  diminution  of  her  sovereign  territorial  rights 
over  the  island  which  the  granting  of  the  French  fishing 
privileges  constituted  >  We  have  already  touched  on  the 
answer — because  she  wished  to  protect  the  interests  of 
some  of  her  subjects  whose  means  of  livelihood  lay  in  the 
fisheries,  and  who  would  otherwise  have  been  rendered 
fienniless.  Now  these  men  had  been  engaged  on  the  cod- 
fisheries,  not  on  lobster  catching,  and  it  thereby  seems 
pretty  certain  that  all  the  French  were  concerned  with  was 
the  cod-fisheries  and  nothing  else.  If  this  reasoning  be 
correct,  it  would  result,  not  only  that  the  French  had  no 
right  to  demand  the  removal  of  the  native  lobster  establish- 
ments (provided  their  cod-fishing  was  not  interfered  with), 
but  had  no  right  to  engage  in  that  business  themselves. 

The  dispute  between  ourselves  and  the  United  States  of 
America  as  to  the  Alaskan  boundary*  turns  on  the  mean- 
ing to  be  given  to  a  treaty,  ambiguous  by  reason  of  the 
insufficient  knowledge  of  its  authors.  The  area  in  dispute 
is  a  long  strip  of  coastline  bordering  on  British  Columbia 

*  Vide:  Alaska  and  the  Klimdihe,  by  Angelo  Heilprin,  London  1899 ;  Blue 
Bx>k,  Treaty  Series  No.  19,  1899;  Articles:  in  the  Fortnightly  Rtriew,  Sept. 
1899;  North  Anuriean  Jleview,  Oct.  1899;  Edinburgh  Review,  April  1900 ; 
Law  Magazine  and  Review,  Feb.  1900.  Most  interesting  is  the  article  by 
Mr.  John  W.  Foster  in  the  National  Geographic  Magazine,  Nov,  1899,  He  is 
ex-Secretary  of  State  of  the  U.S.A.,  and  actually  a  member  of  the  International 
Joint  High  Commission. 
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and  forming  a  prolongation  of  Alaska  proper  to  the  South 
East.  It  is  not,  in  spite  of  repeated  asseverations  to  the 
contrary,  in  itself  a  rich  country ;  no  goldfields  have  been 
discovered  there,  nor  indeed  mineral  wealth  of  any  des- 
cription, But  it  has  suddenly  acquired  value  and  import- 
ance from  the  fact  that  it  contains  the  only  practicable 
access  to  the  great  gold-bearing  districts  of  the  Yukon,which 
are  admittedly  within  Canadian  territory.  The  United 
States  title  is  derived  by  purchase,  that  country  having 
bought  Alaska  from  Russia  in  1867  for  some  million  and  a 
half  sterling,  acquiring  thereby  Russia's  rights  in  that 
territory,  neither  more  nor  less.  It  is,  therefore,  those 
rights  that  we  shall  have  to  examine.  Russians  appear  to 
have  discovered  the  country ;  in  any  case  they  were  the 
first  to  settle  there.  In  1799  the  Emperor  Paul  granted 
the  Russo-American  Company  their  charter,  by  which 
they  were  empowered  to  develop  the  country  North  of  the 
55th  parallel  of  north  latitude.  In  1821  the  Czar  Alex- 
ander  I.  issued  a  ukase  of  mediaeval  extravagance,  laying 
claim  to  exclusive  jurisdiction  over  the  high  seas  for  a  dis- 
tance of  100  miles  from  the  coast  of  Asia  above  45  deg. 
50  min.  N.  Lat.,  and  for  the  like  distance  from  the  coast  of 
North  America  above  the  51st  parallel.  Along  these 
coasts,  landing  and  trading  with  the  natives  was  pro- 
hibited to  foreigners.  In  face  of  the  vehement  expostula- 
tions of  Great  Britain  and  the  United  States,  Russia  had 
to  give  way,  to  withdraw  her  pretensions  to  dominion  over 
the  Pacific,  and  to  modify  her  territorial  claims.  Conven- 
tions were  accordingly  concluded  between  Russia  and  the 
United  States  in  1824,  and  between  Russia  and  ourselves 
on  Feb.  28th  1825.  It  is  this  latter  compact  around  which 
the  dispute  centres,  for  the  treaty  of  1867  provided  that  the 
eastern  limit  of  Alaska  shall  be  the  line  established  by 
the  convention  between  Russia  and  Great  Britain  of 
Feb.  28,  1825."      Articles  3  and  4  of  the  1825  convention 
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are  the  all-important  ones,  and  I  gfive  the  ofl&cial  English 
translation,  though  it  must  be  borne  in  mind  that  the 
signed  original  was  in  French  only : — 

"  m. — The  line  of  demarcation  between  the  possessions  of  the  High  Contract- 
*•  ing  Parties  upon  the  coast  of  the  continent  and  the  islands  of  America  to  the 
**  north  and  west  shall  be  drawn  in  the  following  manner : — 

**  Commencing  from  the  southernmost  point  of  the  island  called  Prince  of  Wales 
"Island,  which  lies  in  the  parallel  of  54  degrees  40  minutes,  north  latitude,  and 
"between  the  131st  and  133rd  degree  of  west  longitude  (meridian  of  Greenwich), 
*'the  said  line  shall  ascend  to  the  north  along  the  channel  called  Portland  Chan- 
'*  nel  as  far  as  the  point  of  the  continent,  where  it  strikes  the  56th  degree  of 
*' north  latitude.  From  this  last-mentioned  point  the  line  of  demarcation  shall 
''  follow  the  summit  of  the  mountains  situated  parallel  to  the  coast  as  far  as  the 
•'point  of  intersection  of  the  141st  degree  of  west  longitude  (of  the  same  men- 
**dian);  and  finally  from  the  said  point  of  intersection,  the  said  metidian  line  of 
*•  the  I4i5t  degree  in  its  prolongation  as  far  as  the  Frozen  Ocean  shall  form  the 
'•  limit  between  the  Russian  and  British  possessions  on  the  continent  of  America 
"to the  north-west. 

**IV. — With  reference  to  the  line  of  demarcation  laid  down  in  the  preceding 
'*  article,  it  is  understood  : — 

*'(ist.)  That  the  island  called  Prince  of  Wales  Island  shall  belong  wholly  to 
"  Russia. 

"(2nd.)  That  whenever  the  summit  of  the  mountains,  which  extend  in  a  direc- 
''  tion  parallel  to  the  coast  from  the  56th  degree  of  north  latitude  to  the  point  of 
"  intersection  of  the  141st  degree  of  west  longitude  shall  prove  to  be  at  the  dis- 
**tance  of  more  than  ten  marine  leagues  from  the  ocean,  the  limit  between  the 
*'  British  possessions  and  the  line  of  coast,  which  is  to  belong  to  Russia  as  above- 
"  mentioned,  shall  be  formed  by  a  line  parallel  to  the  windings  of  the  coast,  and 
^*  shall  never  exceed  the  distance  of  10  marine  leagues  therefrom/* 

The  boundary  is  therefore  (i)  the  Portland  Channel ;  (2) 
alternatively  the  mountains  nearest  the  sea  or  a  line  30 
sea  miles  therefrom,  whichever  is  nearer  to  the  coast ;  (3) 
from  the  141st  meridian,  which  is  at  or  near  Mount  St. 
Elias,  northwards  on  that  meridian. 

Until  the  discovery  of  gold  in  the  Cassiar  district,  early 
in  the  seventies,  the  boundary  was  left  defined  no  further 
than  by  the  words  of  the  Treaty.  In  view  of  the  new 
importance  given  to  South  East  Alaska  by  that  event, 
Canada  induced  Great  Britain,  in  1872,  to  approach  the 
United  States  on  the  question  of  the  delimitation  of  the 
dividing  -line.  But  Congress  refused  to  sanction  the  Bill 
introduced  into  the  American  legislature  on  the  ground 
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that  the  ;£30,ooo  required  was  more  urgfently  needed  for 
other  purposes.  Further  abortive  negotiations  took  place 
in  1885,  and  it  was  not  till  1892  that  a  joint  Commission  of 
Enquiry  was  appointed.  The  report  which  it  presented 
dealt  only  with  geographical  details,  the  question  of  con- 
struction being  left  as  it  was.  However,  the  line  of  the 
141st  degree,  though  not  officially  determined,  is  for  all 
practical  purposes  agreed;  for  Canada  and  the  United 
States  each  sent  survey  parties  in  the  eighties  for  the  pur- 
pose of  defining  it,  and  their  results,  arrived  at  inde- 
pendently, differed  by  only  200  yards.  The  International 
Commission  of  1898  to  1899  effected  nothing  towards  the 
solution  of  the  difficulty. 

The  points  of  disagreement  are  three  : — 

(i)     What   is   the   inlet    referred  to  as    the  Portland 
Channel  ? 

(2)  How  are  the  *'  mountains  situated  parallel  to  the 

coast "  to  be  determined  ? 

(3)  What  i$  the  meaning  of  *'  a  line  parallel  to  the 

windings  of  the  Coast "  ? 
With  regard  to  the  first  point,  Canada  contends  that  the 
Gulf  known  as  ^the  Portland  Canal  is  the  "Portland 
Channel "  of  the  Treaty,  whilst  the  United  States  contend 
that  the  line  should  enter  the  channel  by  an  arm  further 
to  the  south,  named  Observatory  Inlet  by  Vancouver, 
The  importance  of  this  deviation  is  that  it  would 
give  America  control  of  the  Canadian  town  of  Port 
Simpson.  And  here  it  may  be  said  that  it  is  generally 
agreed  that  the  framers  of  the  treaty  took  their  geography 
from  Vancouver's  charts ;  in  fact,  these  charts  remained  prac- 
tically unquestioned  until  the  middle  of  this  century.  The 
United  States  refuse  to  accept  the  Portland  Canal  proper 
as  the  inlet  where  the  line  enters  the  mainland,  on  the 
ground  that  the  words  of  the  Treaty  are  :  **  A  partir  du 
"  point  le  plus  meridional  de  Tile  dite  Prince  of  Wales, 
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'Mequel  point  se  trouve  sous  la  parall61e  du  54c  degre  40 
"minutes  de  latitude  nord,  et  entre  le  131*  et  le  133* 
*'degr^  de  longitude  ouest  (meridian  de  Greenwich),  la 
"  dite  ligtie  remontera  au  nord  le  long  de  la  passe  dite 
**  Portland  Channel,  jusqu'au  point  de  la  terre  ferme  ou 
**  elle  atteint  le  56*  degr^  de  latitude  nord/'  They  argue 
that  there  is  a  gap  in  the  description  of  the  line  from  Cape 
Muzon  fwhich  is  agreed  to  be  the  southernmost  point  of 
Prince  of  Wales  Island)  to  the  point  where  it  enters  the 
mainland,  and  that  the  line  must,  therefore,  have  been 
meant  to  follow  the  latitude  of  54  deg.  40  min.  which  is 
expressly  mentioned.  This  argument  does  not  carry  con- 
viction, whilst,  on  the  other  side,  Canada's  attitude  is 
simply  this :  "  The  Treaty  mentions  the  Portland  Channel. 
We  have  no  concern  with  what  Portland  Channel  may 
mean  to-day,  but  only  with  what  it  meant  in  1825.  Now 
weare  agreed  that  the  negotiations  of  the  Treaty  were  based 
on  Vancouver's  maps,  and  his  maps,  as  well  as  his  descrip- 
tions, make  it  abundantly  clear  that  what  he  called  the 
Portland  Canal  is  the  northern  arm,  and  up  it  we  submit 
the  line  should  go."  It  is  a  pity  that  this  firm  ground 
should  have  been  weakened  by  a  claim  at  one  time  set  up 
by  the  Canadian  jingo  press  ;  that  the  Behm  Canal,  much 
further  north,  was  the  channel  intended.  The  reason  was 
advanced  that  the  treaty  speaks  of  the  line  ascending  to 
the  North  along  the  channel  as  far  as  the  point  of  the  main- 
land, where  it  reaches  the  56th  degree  N.  latitude,  and  that 
the  Portland  Channel  does  not  strike  the  56th  degree  at 
all,  because  it  never  gets  as  far.*  But  this  makes  "  elle  " 
refer  to  "  Channel,"  whereas  it  must  refer  to  "  ligne  "  or 

•From  a  glance  at  Vancouver's  chart  as  reproduced  in  the  National  Oeographic 
Magazine  it  at  once  appears  (i)  that  Vancouver's  'Portland  Canal  '  is  the 
northern  area  of  the  Portland  Channel ;  (ii)  that  the  Portland  Canal  does  not 
reach  56*^  N.  Lat.,  but  ends  some  15  noinutes  South  of  it.  This  gap  in  the 
description  of  the  line  ought,  I  would  submit,  to  be  filled  in  by  a  North  and 
South  line  drawn  from  the  56th  degree  to  the  head  of  the  Channel. 
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the  insertion  of  "  de  la  terre  ferme "  would  be  nonsense. 
How  can  a  channel  reach  any  place  but  one  on  the  main- 
land ? 

The  second  and  third  points  are  harder  to  determine. 
We  have  to  face  the  fact  that  Vancouver  took  his  observa- 
tions from  the  sea  ;  seeing  a  fringe  of  mountains  along  the 
coasty  he  inserted  in  his  charts  a  continuous  and  artistic 
chain  of  mountains  all  along.     Unfortunately,  this  chain 
has  no  existence.    The  character  of  the  whole  region  is 
rugged  and  mountainous,  but  whilst  in  one  part  the  ranges 
run  into  one  another  with  bewildering  intricacy,  in  another 
we  find  flat  and  table  land,  broken  only  by  a  peak  here 
and  there.     The  United  States'  claim  here  is  that,  since 
there  is  no  continuous  range,  the  artificial  boundary  of  ten 
leagues  must  be  resorted  to  all  through ;  whilst  Canada 
asserts*  that  the  treaty  does  not  make  a  point  of  the 
existence  of  a  regular  chain,  but,  from  the  fact  that  it  con- 
tains an  alternative  system  of  delimitation,  rather  implies 
the  opposite.     She   urges  that  the  general  trend  of  the 
ranges  nearest   the  sea  should  be  followed,  lines  being 
drawn  from  crest  to  crest.     On  this  principle  the  American 
portion  would  be  reduced  to  a  strip  averaging  only  five 
miles  in  breadth.     Moreover,  and  this  is  the  third  point, 
the  United  States  say  that  the  ten-league  boundary  should 
be  calculated  from  the  edge  of  the  coast  which  must  be 
followed  round  the  ten  or  twelve  inlets  with  which  it  is 
indented,   and   not,  as  we  say,  drawn  across  them.    The 
Lynn  canal  is  the  most  important  example,  forming,  as 
Mr.  Horace  Townsend  saysf,  '*the  gateway  to  the  gold- 
bearing  Yukon   district,   including    the   Klondyke  ;    the 
boundary,   according    to    the   United   States   contention, 
continues     to     the     summit     of    the     mountain     range 

*  The  claim  once  put  foniv^ard  by  Canadians  that  the  coast  should  be  measured 
from  the  outer  shore  of  the  islands  fringing  the  mainland  may  be  dismissed  as 
obsolete  and  untenable. 

fin  the  Fortnightly  Review  for  Sept.  1899. 
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mearest  the  head  of  the  canal,  where  are  situated 
Dyea  and  Skagway,  a  distance  of  about  eighteen  to 
twenty  miles  inland  ;  according  to  the  British  claim  it 
would  be  but  thirty  miles  from  the  mouth  of  the  canal, 
thus  leaving  these  two  important  settlements  within 
Canadian  territory."  For  the  moment  this  question  does 
not  press  for  solution,  since  on  the  20th  October  1899,  a 
niodtis  Vivendi  was  concluded,  a  provisional  boundary  being 
fixed  which  leaves  the  head  of  the  I.ynn  Canal  to  the 
Americans,  But  sooner  or  later  the  whole  matter  will 
have  to  be  settled,  if  the  existing  tension  between  Canada 
-and  her  neighbour  is  to  be  relaxed. 

{To    be    contimud,) 


VII.- CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

China. 

The  international  position  of  affairs  in  China  remains 
the  same.  Although  fortunately  the  dreaded  catastrophe 
to  the  diplomatic  representatives  in  Pekin  was  averted 
(it  must  be  added  by  their  own  military  resources), 
still  the  murder  of  the  German  Minister  and  the  loss  of 
other  lives  in  the  Legations  constitute  an  offence  against 
the  law  of  nations  which  casts  upon  the  Chinese  Govern- 
ment a  heavy  responsibility.  The  European  Powers,  the 
United  States  and  Japan  have,  however,  so  far — following 
the  principle  of  Pacific  Blockade — succeeded  in  avoiding 
the  international  difficulties  arising  out  of  a  state  of  war 
with  China  by  treating  the  whole  affair  as  a  domestic 
insurrection  and  using  their  own  armed  forces  as  police. 
This  precludes  them  from  holding  the  Sovereign  Power  in 
•China^personally  responsible.  It  is  to  be  hoped  that  when 
satisfaction  has  been  made  the  various  States  concerned 
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will  in  joint  conference  determine  their  rights  in  China 
between  themselves  as  well  as  between  themselves  and 
China.  The  commercial  treaties  are  not  reconcilable 
with  the  territorial  arrangements  made  with  some  of  the 
Powers,  and  it  is  desirable  and  necessary  that  foreign  rela- 
tions towards  China  shall  be  dealt  with  as  a  whole. 


Soath  Afrioa. 

Now  that  ihe  Boer  States  have  been   annexed,  their 
former  Executives  have  fled  or  dissolved,  and  their  military- 
forces  no  longer  carry  on  a  regular  warfare,  the  war  in 
South  Africa  may  be  regarded  as  practically  closed.    The 
contributions  made  by  it  to  the  store  of  international  law 
and  practice  have  not  been  considerable,  perhaps  the  most 
important  being  the  adoption,  within  certain  limits,  of  the 
continuous  voyage  theory  on  the  subject  of  contraband,  as 
a  rule  of  British  prize  law,  and  (indeed  it  now  seems)  of 
general  application  ;  and  the  attempted  codification  by  the 
German  Foreign  Office  of  the  law  of  visit  and  search.     The 
range  of  international  law  applicable  has  been  narrowed  by 
the  fact  of  the  military  operations  being  carried  on  in  an  in- 
land state,  although  this  very  circumstance  has  lent  par- 
ticular importance  to  the  neutral  conduct  of  the  only  neutral 
conterminous  state.     The  only  questions  which  remain  are 
those  connected    with  the    transformation   of  the    Boer 
States  into  portions  of  the   British   dominions,   and  the 
recognitionof  this  stateof  things  by  other  States.   When  the 
proclamation  of  annexation   has    been    notified    to    the 
previously  neutral  States,  and  it  is   in   the  judgment  of 
their  Governments  justified  by  circumstances,  it  is  their 
duty  to  recognise  the  existence  of  a  new  sovereign  of  the 
conquered  States.    A  question  has  been  raised  in  this  con- 
nection as  to  the  attitude  which  the  courts  of  law  in  such 
countries  will  take  up  towards  the  State  property  of  the 
former  sovereigns  of  those  States,  which  is  situate  within 
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their  jurisdiction,  if  it  is  claimed  by  the  new  sovereign. 
According  to  general  practice,  the  courts  in  such  a  case 
refer  to  the  acts  of  their  Governments  for  information  on 
the  point  whether  the  former  sovereign  has  ceased  to  be 
recognised  as  such — our  own  courts  treat  a  certificate  from 
the  Foreign  Office  as  conclusive  of  the  position  of  an 
alleged  sovereign — and  decide  accordingly. 


The  Boaen  Conferenoe. 

Among  the  many  meetings  of  lawyers  and  others  which 
the  Paris  Exhibition  has  caused  to  be  held  in  France  this 
year,  the  conference  of  the  International  Law  Association 
at  Rouen  in  August  and  that  of  the  Comity  Maritime  Inter- 
national at  Paris  in  October,  have  produced  discussions  and 
expressions  of  opinion,  and  more  or  less  progressive  con- 
clusions on  subjects  of  International  Law.  The  chief 
points  dealt  with  at  the  former  were  (i)  the  consideration 
of  the  Hague  Convention  ;  (2)  the  unification  of  the  law 
of  marine  insurance ;  (3)  the  execution  of  foreign  judg- 
ments ;  (4)  the  immunity  of  private  property  at  sea  from 
capture  during  war. 

As  regards  (i)  the  only  suggestions  made  to  the 
Conference  related  to  the  convention  regarding  the 
conduct  of  warfare  on  land,  especially  the  occupation 
of  territory  by  an  invading  force.  The  convention  gives 
the  rights  of  belligerenis  to  the  levee  en  masse  only 
of  the  population  of  unoccupied  territory  provided 
that  it  respects  the  laws  and  usages  of  war,  while  in 
territory  occupied  by  the  enemy's  forces  acts  of  war- 
fare constitute  a  form  of  treason  punishable  by  death ; 
but  such  occupation  must  be  constant,  actual,  ami 
effective  ;  and  the  occupant  has  all  powers  of  jurisdiction 
over  the  territory  occupitd,  and  the  duty  of  taking  such 
measures  as  are  necessary  to  re-establish  order,  enforcing 
the  existing  laws  unless  circumstances  absolutely  forbid. 
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The  conference  adopted  suggestions  that  the  people  of 
occupied  territory  shall  be  informed  as  publicly  and  widely 
as  possible  how  far  the  occupation  extends,  and  what  are 
the  consequent  powers  of  the  occupant  (in  accordance 
with  a  provision  of  the  code  adopted  by  the  Institute  of 
International  Law  at  Oxford  in  1880) ;  and  that  the  repay- 
ment of  supplies,  labour,  or  money  furnished  to  an  invader 
under  the  heads  of  contributions  and  requisitions  shall  be 
secured  by  making  the  receipts  demandable,  in  all  such 
cases  a  charge  on  the  invading  Government  Com- 
prehensive as  the  Hague  Convention  on  this  subject  is,, 
it  is  clear  that  there  is  still  room  for  amendment,  and 
probably  each  war  will  contribute  details  to  its  system. 
It  may  be  noticed  here  that  the  Convention  forbids  the 
practice  of  the  Franco-German  war  1870-1 871  of  fining 
districts  on  violence  being  offered  within  their  limits  to 
communications,  or  supplies,  or  small  parties  of  soldiers. 
The  system  adopted  by  the  British  commanders  in  the  late 
war  of  destroying  property  which  had  facilitated,  or  would 
facilitate  the  repetition  of  such  acts,  has  the  advantage  of 
being  a  more  direct  and  reasonable  remedy. 


As  regards  the  International  codification  of  the  law  of 
Marine  Insurance— in  which  a  good  start  was  made  last 
year  at  the  Conference  at  Buffalo — by  means  of  a  code  of 
rules  intended  to  be  incorporated  by  reference  into  policies^ 
similar  to  the  York  Antwerp  Rules  of  General  Average,, 
there  seemed  good  reason  to  hope  that  the  Continental 
nations  would  concur  in  the  recommendations  of  a  Com- 
mittee of  American  and  English  lawyers,  underwriters,  and 
shipowners,  the  chief  of  which  were  the  adoption  of  the 
Continental  standard  in  cases  of  constructive  total  loss 
(viz.  three-quarters  of  the  value) ;  the  change  of  the 
warranty  of  sea-worthiness  into  an  engagement,  the 
breach  of  which  does  not  nullify  the  contract,  but  only  frees- 
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the  insurer  from  loss  caused  thereby ;  and  the  retention 
of  the  Anglo-American  law  of  double  insurance  under 
which  all  policies  covering  the  same  subject  matter  are 
equally  liable,  instead  of  the  continental  principle  of  look- 
ing to  the  first  policy  in  order  of  date.  An  expression  of 
Belgian  opinion  on  the  subject  furnished  by  the  Belgian 
Association  for  the  unification  of  Maritime  Law  was  not, 
however,  quite  in  line  with  the  Anglo-American  suggestions 
and  the  further  consideration  of  those  proposals  was  post- 
poned  to  the  next  conference.  Undoubtedly  in  the  near 
future  uniformity  should  be  reached  on  this  subject, 
especially  in  view  of  the  impetus  lately  given  to  general 
unification  of  maritime  law  by  the  action  of  the  recently 
formed  Continental  Comity  Maritime  International ;  and 
there  are  signs  that  English  lawyers  are  realising  that  in 
this  department  of  maritime  law  as  in  that  of  limitation  of 
shipowners'  liability  they  will  do  well  to  approximate  more 
nearly  to  the  general  line  of  the  Continental  systems. 


It  seems  difficult  to  make  any  step  forward  towards 
obtaining  a  general  international  agreement  on  the  subject 
of  the  execution  of  foreign  judgments  ;  although  this  has 
been  successfully  secured  in  treaties  between  two  nations, 
^.^.,  France  and  Belgium  in  1900,  and  a  spirited  attempt 
has  been  made  (unsuccessfully)  by  a  British  colonial 
statute  (Mauritius,  1899)  to  deal  with  it  by  municipal  law. 
The  difficulty  lies  in  the  different  views  which  different 
countries  take  of  what  gives  their  courts  jurisdiction  in 
particular  cases,  and  although  for  over  twenty  years  the 
International  Law  Association  has  been  considering  this 
problem,  it  has  not  yet  been  able  to  solve  it  by  formulating 
an  acceptable  code  of  rules.  A  draft  convention  though 
drawn  only  in  general  outline  and  draft  rules  of  jurisdiction 
[competence)  were  not  found  capable  of  adoption  by  the 
conference,  but  were  referred  back  for  consideration  by 
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representatives  of  the  various  countries  represented.  The 
view  has  been  expressed  by  so  eminent  a  continental 
student  of  this  question  as  M.  Lachau  that  the  only  method 
of  overcoming"  the  difficulty  is  for  treaties  to  be  made 
between  one  nation  and  another  on  this  subject  until  in 
course  of  time  all  countries  can  thus  gradually  be  brought 
into  line  ;  but  there  should  not  be  room  for  doubting  that 
suggestions  for  general  internationai  adoption,  with  this 
object,  are  at  least  useful  as  indicating  general  uniform  lines 
on  which  engagements  between  particular  nations  can  be 
formed. 


Immunity  of  Private  Property  at  Sea. 

This  subject,  of  all  those  discussed  at  the  above  Conference, 
is  that  which  is  perhaps  of  the  widest  interest  in  public 
international  law.  At  the  Hague  Conference  ic  was  brought 
up,  but  was  ruled  to  be  outside  the  scope  of  its  functions. 
At  Rouen,  although  the  discussion  did  not  end  in  any  con- 
clusion being  adopted,  the  various  views  on  the  subject 
were  fully  presented  and  criticised.  The  American  repre- 
sentatives, in  accordance  with  tradition,  advocated  the 
adoption  of  the  principle  as  a  general  rule  of  international 
law,  preserving  at  the  same  time  the  belligerent  rights  of 
search,  seizure  of  contraband,  and  blockade.  The  European 
members,  on  the  whole,  opposed  making  such  a  change  in 
the  existing  law  on  the  ground  that  it  is  a  question  of 
policy  for  each  Stale,  varying"  according  to  its  geographical 
position  ;  the  wish  was  even  expressed  that  the  Declara- 
tion of  Paris  should  be  renounced  ;  and  it  was  pointed  out 
that  that  Declaration  does  not  historically  represent  a 
tendency  in  the  direction  of  limiting  the  operations  of 
war,  and  exempting  the  private  property  of  the  subjects  of 
belligerent  States  at  war  from  confiscation,  nor  was  it 
intended  as  a  step  towards  the  doctrine  that  a  citizen  may 
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have  the  rights  of  peace  while  his  country  is  at  war.    From 
the  standpoint  of  policy,  it  has  been  urged,  or  admitted,  by 
English  writers  (Westlake  and  Holland)  that  the  adoption 
of  the  principle  by  England  will  be  to  her  advantage,  as 
securing  the  safety  of  her  shipping  in  any  event.    Without 
attempting  to  discuss  the  subject  here,  it  may  be  useful  to 
recall  that  the  principle  has  been  applied  as  yet  only  by 
four  States,  Austria  and  Prussia  in  1866,  Prussia  in  1870 
until  France  began  to  act  according  to  the  established  law, 
and  the  United  States  and  Italy  in  1 87 1 ,  none  of  these  nations 
being  what  may  be  called  maritime  nations,  drawing  their 
support  from  or  possessing  ascendency  at  sea.     Moreover, 
the  argument  that  because  property  on  land  is  not  subject 
to  capture,  therefore  property  at  sea  should  not,  can  be 
much  discounted  by  the  fact  that  the  former  is  not  always 
exempt,  but  is  liable  to  destruction  or  seizure  if  military 
necessities  require  it.      Again,  compensation  may  take  the 
place  of  exemption,  supplied  by  marine   insurance,   and 
this  method  is  already  available  to  British  shipowners.     It 
does,  however,  seem  that  the  area  of  loss  under  the  existing 
law  is,  or  may  be,  out  of  all  proportion  to  the  necessities  of 
the  particular  war,  and  whether  this  acts  as  a  moral  force 
to  prevent  nations  plunging  into  war  is  not  certain  ;  and  it 
is   noticeable  that  Hall  (International  LaWy  189 5,. p.  465^ 
observes  that  "  opinion  in  favour  of  the  principle  sought  to 
be  established  is  sensibly  growing  in  volume  and  force,  and 
that  the  larger  number  of  well-known  living  foreign  inter- 
national lawyers  undoubtedly  hold   that  it  ought  to  be 
accepted  into  international  law." 

G.  G.  Phillimore. 


The  Comi(6  Maritime  International  at  Paris. 

The  yearly  meeting  of  this  Society  in  the  Salle  des  Con- 
gros  at  the  Paris  Exhibition  last  month  was  fully  attended 
by  representatives  of  all,  or  almost  all,  the  maritime  nations 
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of  the  world.  Lord  Alverstone,  president  of  the  Maritime 
Law  Committee  of  the  International  Law  Association,  rep- 
resented Great  Britain,  together  with  some  half-dozen  other 
English  members  of  the  Association.  The  subjects  dis- 
cussed were  (i)  the  steps  that  have  been  taken  in  England 
to  give  effect  to  the  resolution  passed  in  London  last  year 
upon  the  subject  of  limitation  of  shipowners*  liability  ;  and 
(2)  the  unification  of  the  laws  of  various  countries  relating 
to  salvage. 

As  to  the  first  matter,  namely,  the  thorny  question 
of  shipowners'  liability,  no  progress  was  made  beyond 
the  passing  of  a  resolution,  proposed  by  Lord  Alverstone, 
that  a  small  committee  of  the  Society  be  appointed  to  formu- 
late the  laws  which  it  is  desirous  of  having  passed  for  the 
purpose  of  making  the  liability  of  shipowners  the  same  in  all 
countries.  This  will  be  a  very  difficult  task.  It  is  much 
easier  to  pass  a  resolution  in  general  terms  than 
to  put  those  terms  into  a  working  shape,  which  will  be 
accepted  by  the  legislatures  of  all  the  maritime  nations  of 
the  world.  As  to  England,  the  Act  of  Parliament  passed 
last  Session,  by  which  shipowners'  liability  for  damage 
done  to  objects  ashore  was  limited,  and  more  especially 
the  manner  of  its  passing,  will  not  facilitate  any  measure 
which  may  hereafter  be  proposed  in  the  English  Parlia- 
ment, having  for  its  object  the  further  limitation  of  the 
liability  of  shipowners.  The  price  that  was  paid,  as  Lord 
Alverstone  expressed  it,  for  that  Act,  namely,  the  limitation 
of  the  liability  of  dockowners,  did  not  escape  the  notice  of 
the  Lord  Chancellor  and  other  members  of  the  House  of 
Lords ;  and  the  public,  other  than  shipowners  and  dock- 
owners,  will  have  something  to  say  when  they  fully  realise 
the  character  of  that  Act,  and  of  the  legislation  with  which 
the  Society  and  the  shipowners  desire  to  supplemerit 
it.  Some  speakers  at  the  Congress  endeavoured  to  repre- 
sent England  as  the  only  nation  that  stands  in  the  way  of 
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progress  towards  uniformity  of  law  on  this  point ;  and  her 
stupidity  in  resisting  an  alteration  in  her  law  by  which  her 
shipowners  will  be  benefited,  has  been  pointed  out  again 
and  again.  It  must  not  be  forgotten,  however,  thatthe  inter- 
est that  is  most  strongly,  indeed,  almost  exclusively,  repre- 
sented at  these  meetings,  is  the  interest,  not  of  the  public, 
but  of  the  shipowners.  But  there  are  higher  and  greater 
interests  involved  in  this  question  than  those  even  of  the 
shipowners.  It  is,  nevertheless,  the  fact  that,  as  things 
stand  at  present,  the  British  shipowner  has  a  real  grievance. 
Nowhere  in  the  world,  we  believe,  can  he  recover  a  farthing 
in  a  foreign  court,  if  the  negligent  ship  that  sinks  his  vessel 
is  herself  lost  in  the  collision,  whilst  he  is  himself  liable  to 
be  sued  in  the  courts  of  his  own  country  in  a  similar  case, 
and,  if  the  collision  is  proved  to  have  been  caused  by  the 
fault  of  his  ship,  judgment  goes  against  him  personally  for 
damages. 

Upon  the  other  subject  which  was  discussed  at  the  Con- 
gress, there  is  little  to  be  said.  No  such  fundamental 
differences  exist  in  the  municipal  laws  of  the  nations  of  the 
world  upon  the  subject  of  salvage  as  exist  in  those 
relating  to  collision.  Several  resolutions  were  passed,  the 
object  of  which  was  to  assimilate  the  various  codes  or 
systems  of  salvage  law,  and  to  eliminate  differences.  The 
broad  principles  of  salvage  law  were  laid  down  ;  and 
where  differences  exist,  the  law  of  England  was  generally 
preferred.  One  rule  of  English  statute  law,  namely,  the 
enactment  which  raises  a  presumption  of  fault,  in  case  of 
collision,  against  the  ship  that  runs  away  and  gives  no 
assistance  to  the  other,  was  not  approved  ;  and,  we  think,  the 
Congress  was  right  in  refusing  to  advise  a  general  adop- 
tion of  this  arbitrary  and  uncertain  rule.  The  first  reso- 
lution upon  the  general  subject  of  salvage  was  opposed 
by  the  representative  of  the  United  States.     It  was  to  the 
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effect  that  it  was  desirable  to  state,  in  terms,  the  general 
law  of  salvage,  and  to  propose  and  recommend  a  code  for 
adoption  by  all  nations.  The  United  States  representative, 
Mr.  Benedict,  speaking  on  behalf  of  his  colleagues  of  the 
Maritime  Law  Association  of  the  United  States,  said  upon 
this  that  they  did  not  consider  that  it  was  advisable  to  formu- 
latethe  law  of  salvage;  that  the  general  principles  of  salvage 
law  were  the  same  all  the  world  over,  and  that  to  enact  a 
law  that  all  seamen  should  be  humane  and  should  assist 
each  other  would  be  futile.  This,  however,  was  not  the 
opinion  of  the  majority  of  the  members  of  the  Congress, 
who  thought  that  something  is  gained  by  enunciating  the 
law,  even  though  its  main  outlines  are  already  the  same 
in  most  civilised  countries. 

At  the  close  of  the  meeting  an  interesting  speech  was  made 
by  Professor  Matsunami,  a  member  of  the  Japanese  branch 
of  the  Society.  He  called  attention  to  the  fact  that  in  the 
case  of  a  collision  between  a  man-of-war  and  a  merchantship 
the  former  has  a  right  of  action  against  the  latter, 
whilst  the  merchant  ship  has,  in  no  country  in  the  world,  a 
legal  right  to  recover  damages  against  the  man-of-war. 
This,  he  urged,  was  an  anomaly  and  an  injustice ;  and  he 
proposed  that  a  right  of  action  should  be  given  to  the  mer- 
chant ship,  or,  in  the  alternative,  that  an  international  tri- 
bunal should  be  erected  with  power  to  adjudicate  upon  such 
cases  and  to  give  redress.  The  Professor,  who  has  given 
much  time  and  study  to  ascertain  the  law  of  England  upon 
this  subject,  presented  to  the  Congress  a  book  (reference 
to  which  will  be  found  in  the  Review  section  of  this 
number,  p.  114)  in  which  he  sets  forth  the  law  of  England,  and 
suggests  amendments  which  appear  to  him  to  be  desirable 
before  it  could  be  adopted  as  a  model  for  other  nations. 
This  matter  is  obviously  a  very  large,  important,  and 
delicate  one,  and  the  meeting  decided  that  it  was  too  large 
and  too  important  to  be  properly  dealt  with  at  the  close  of 


Digitized  by 


Google 


NOTES  ON  RECENT  CASES  (ENGLISH).       lOI 

the  three  days  that  had  already  been  devoted  to  the  other 
subjects.  It  was  decided  that  it  should  stand  over  to  the 
next  meeting  of  the  Congress. 

It  has  been  sometimes  suggested  that  the  meetings  of 
the  Society  are  unpractical  and  lead  to  no  definite  result. 
Whether  this  is  so  or  not,  the  British  shipowner,  who  is  by 
no  means  a  visionary  or  unpractical  person,  is  taking  a  very 
keen  interest  in  them,  and  we  are  glad  to  see  that  this  is  so. 
If  he  cares  more  about  his  own  interests  than  the  unification 
of  the  law,  that  is  only  human  nature ;  and  his  presence  is 
a  wholesome  check  upon  airy  eloquence  and  academic  dis- 
cursiveness into  which  these  congresses  have  a  tendency  to 
degenerate.  Lawyers  and  theorists,  if  left  to  themselves, 
might  make  uniformity  of  the  law  more  remote  than  ever. 

An  interesting  episode  in  the  recent  Congress  was  the 
reception  at  the  Elys^e  of  the  members  of  the  Congress  by 
the  President  of  the  French  Republic. 

R.  G.  Marsden. 


VIII.-NOTES  ON  RECENT  CASES  (ENGLISH). 

The  House  of  Lords  have  affirmed  the  judgment  of  the 
Court  of  Appeal  in^!\^CiV  Sliarlsion  Collieries  Co,  v.  Earl  of 
Westmoreland  (io8  L.T.  538).  It  is  well  known  that  the 
rule  of  law  in  respect  of  mines  is  that  where  the  property 
in  the  soil  and  in  the  minerals  belongs  to  different 
persons,  the  mine  owner  must  not  work  the  mines  so  as 
to  let  down  the  surface,  but  this  does  not  apply  between 
a  lessor  and  a  lessee  of  mines.  The  rights  of  the  parties 
under  such  a  lease  must  depend  on  the  terms  of  the  con- 
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tract,  and  it  was  so  decided  in  1872,  in  Eaden  v.  Jeffcock 
(7  Exch.  379).  It  is,  therefore,  proper  to  make  express 
provision  for  protection  to  the  soil  and  buildings  thereon 
when  so  intended.  In  the  newly  decided  case  the  surface 
and  minerals  belonged  to  different  owners,  and  the 
decision  shows  that  the  owner  of  the  surface  of  land  does 
not  by  parting  with  the  minerals  under  such  land  lose  his 
common  law  right  of  support ;  and  in  the  absence  of 
express  power  or  necessary  implication  in  the  conveyance, 
the  grantee  of  the  minerals  has  no  right  to  work  them  so 
as  to  let  down  the  surface. 


A  case  interesting  to  those  who  live  in  flats  came  before 
the  Chancery  Division  lately.  The  plaintiff  was  lessee  of 
a  flat  at  Grosvenor  Mansions,  and  the  defendant  was  the 
lessee  of  the  basement  and  entresol  below  the  plaintiffs 
premises.  The  defendant  had  altered  his  premises,  placing 
a  large  cooking  range  in  the  place  of  a  small  grate,  which 
opened  into  a  flue  not  large  enough  for  the  purpose.  TTie 
result  was  an  excessive  and  alarming  amount  of  heat.  The 
matter  came  before  the  Court  as  Sanders-Clark  v.  The 
Grosvenor  Mansions  Co,  Limited  and  D*  A  llesandrt  [i^  L.  J. 
363),the  action  having  been  discontinued  asagainst  the  Gros- 
venor Mansions  Company.  The  judge  (Buckley,  J.)  found 
that  the  defendant  was  using  the  premises  for  purposes  for 
which  the  building  was  not  constructed,the  alterations  made 
by  the  defendant  were  not  reasonable,  and  the  defendant  had 
used  the  premises  for  a  purpose  for  which  they  were  not 
intended.  The  defendant  was  held  liable  in  respect  of 
the  ground  of  complaint,  viz. — the  heat.  Had  he  used 
the  premises  reasonably  there  was  nothing  which  at  law 
could  be  considered  a  nuisance.  In  Reinhardt  v. 
Meniasi  (58,  LJ.  Ch.  787)  Kekewich,  J.,  held  that 
an  action  would  lie  to  restrain  a  nuisance  whenever  it 
could    be    shown    that    the    plaintiff"    suffered    material 
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injury  from  the  act  complained  of,  and  that  it  would  not 
be  a  sufficient  defence  to  prove  that  the  nuisance  arose 
from  the  reasonable  use  by  the  defendant  of  his  own 
property.  The  point  is  not  an  easy  one.  There  are  ex- 
pressions in  some  judgments  which  point  to  stronger 
protection  being  given  where  the  rights  of  property  are 
invaded  than  where  they  are  not ;  but  on  the  other  hand 
there  are  many  cases  in  which  a  private  nuisance,  not 
affecting  rights  of  property  except  so  far  as  to  prevent 
a  man  from  personally  using  his  own  with  reasonable 
comfort,  may  be  regarded  as  having  been  equally  con- 
demned. The  principle  applied  in  either  class  of  case 
is  that  a  man  must  not  use  his  own  so  as  to  injure  his 
neighbour,  and  in  substance  the  only  question  discussed  in 
any  given  case  is  whether  that  principle  is  applicable  to  the 
particular  circumstances  then  occurring.  Perhaps  the 
most  eminent  decision  on  this  intricate  subject  is  that  oiBall 
V.  Ray  (L.R.  8  Chanc.  App,  467)  on  appeal  to  the  Lords 
Justices  from  the  then  Master  of  the  Rolls  (Lord  Romilly) 
where  the  occupier  of  a  house  in  London  had  many  years 
before  converted  the  ground  floor  into  a  stable.  ^  In  1871  a 
new  occupier  altered  the  stalls  so  that  the  noise  of  the 
horses  was  an  annoyance  to  the  next  door  neighbour  and 
prevented  him  from  letting  his  house  as  lodgings.  In  that 
case  the  Court  (Lord  Sel  borne,  Lord  Justice  Mellish  and 
Lord  Justice  James)  held  that  the  fact  of  the  horses  having 
been  previously  kept  in  the  stable,  but  so  as  not  to  be  an 
annoyance,  did  not  deprive  the  neighbour  of  his  right  to 
have  the  nuisance  restrained.  Annoyance  caused  by  the 
unusual  use  of  a  house  may  be  a  nuisance  when  like 
annoyance  from  the  ordinary  use  of  it  would  not  be.  In 
making  out  a  case  of  nuisance  of  this  character  there  are 
always  two  things  to  be  considered,  the  right  of  the  plaintiff 
and  the  right  of  the  defendant.  If  houses  adjoining  each 
other  are    so   built  that  from   the    commencement   it  is 
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manifest  that  each  adjoining  inhabitant  was  intended  to 
enjoy  his  own  property  for  the  purpose  for  which  it  is 
constructed,  then  so  long  as  the  house  is  so  used  there  is 
nothing  that  can  be  regarded  in  law  as  a  nuisance.  But  if 
either  party  turns  his  house  or  any  portion  of  it  to  an 
unusual  purpose,  in  such  a  manner  as  to  produce  a  substan- 
tial injury  to  his  neighbour,  this  is  not  according  to 
principle  or  authority  reasonable  use  of  his  property,  and 
his  neighbour  shewing  substantial  injury  is  entitled  to 
protection. 


Shoolbrcd  v.  Roberts  (109  L.T.  224)  is  interesting  to 
those  who  play  billiards  for  high  stakes.  R.  and  D.  two 
professional  billiard  players  arranged  a  match  for  ;£ioo  a 
side,  each  party  depositinjg-  ;^ioo  with  stakeholders,  the 
whole  to  be  paid  to  the  winner.  R.  was  bankrupt,  and 
still  undischarged.  R.  won  the  match.  The  trustee  in 
bankruptcy  then  gave  notice  to  the  stakeholders  that  he 
claimed  the  £200y  and  the  bankrupt  gave  them  notice  that 
he  claimed  the  money  himself.  The  stakeholders  took  out 
an  inter-pleader  summons  and  paid  the  money  into  Court. 
The  issue  was  tried  before  Phillimore  J.,  who  held  that 
the  plaintiff  was  entitled  to  the  ;£ioo  which  the  bankrupt 
had  deposited,  but  he  refused  to  make  any  order  as  to  the 
other  ;£ioo.  On  appeal  and  cross-appeal  the  Court  of 
Appeal  (Smith,  Williams,  and  Romer  L.JJ.)  decided  that 
the  plaintiff  was  entitled  to  the  whole  sum  of  £200,  This 
decision  appears  to  be  based  on  sound  reasoning,  and  it 
gives  a  judicial  interpretation  to  the  words  in  section  44  of 
the  Bankruptcy  Act,  1883,  (46  and  47  Vict.  c.  52)  "all  such 
property.  .  .  as  may  devolve  on  him  before  his  discharge." 


The  Divisional  Court  (Grantham  and  Channell  JJ.) 
decided  an  important  point  under  the  Merchandise  Marks 
Act,  1887,  in  Christie  [apps)  v.  Cooper  [resp.)  (109  L.T.  204). 
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The  King  of  Saxony  is  entered  on  the  register  of  Trade 
Marks  as  proprietor  of  a  certain  trade  mark  in  respect  of 
china,  porcelain,  &c.  The  appellants  exposed  to  public 
view  at  their  auction  rooms  for  sale  certain  goods,  among 
others  goods  described  as  Dresden  china  in  the  catalogues, 
and  they  had  affixed  to  them  marks  resembling  the  King's 
trade  mark.  On  the  morning  of  the  sale  the  appellants 
received  a  telegram  from  the  solicitors  to  the  Royal 
Factory  stating  that  they  believed  the  above  goods  were 
not  genuine.  The  appellants,  on  the  lot  being  reached, 
stated  the  facts,  and  said  that  they  sold  the  goods 
for  what  they  were  worth.  On  an  information  being 
laid  against  the  appellants  for  having  sold  certain 
goods  to  which  forged  trade  marks  were  applied,  within 
the  meaning  of  s.  2  of  the  Merchandise  Marks  Act, 
1887,  the  magistrate  convicted  the  appellants,  hold- 
ing that  they  had  not  proved  that,  having  taken  all 
reasonable  precautions,  they  had  no  reason  to  suspect  the 
genuineness  of  the  trade  mark,  and  that  they  had  not 
"  acted  innocently  "  under  subs,  (c.)  although  they  had  not 
been  guilty  of  any  intention  to  mislead  or  to  induce 
persons  to  purchase.  It  was  submitted  for  the  defence  that 
the  appellants  were  protected  by  the  proviso  in  subs. 
(c.)  if  they  had  been  innocent  of  any  intention  to  induce  a 
buyer  to  purchase  something  which  he  would  not  otherwise 
have  purchased.  The  magistrate,  however,  held  that  the 
appellants  would  not  rely  on  subs,  (c.)  as  a  defence  unless 
they  had  been  innocent  of  any  knowledge  or  reasonable 
ground  of  suspicion  at  the  time  of  sale  that  the  trade  mark 
was  in  fact  forged.  The  Court  reversed  the  decision  of 
the  magistrate,  and  held  that  he  was  wrong  in  the  con- 
struction he  had  placed  on  the  words  in  subs.  2  (c)  viz.  :— 
'*that  otherwise  he  had  acted  innocently."  The  words 
"  acting  innocently "  mean  something  outside  the  things 
stated  in   subs,  (a)  and  (b)  and  include  innocence  of  any 
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intention  to  infringe  the  provisions  of  the  Act,  and  it  was 
sufficient  that  the  appellants  had  shown  that  they  had  no 
intention  to  infringe  its  provisions. 


Impossibility  of  performance  may  appear  on  the  face  of 
a  contract,  or  may  exist  unknown  to  the  parties  at  the  time 
of  making  it,  or  may  arise  after  a  contract  is  made.  But 
the  last-mentioned  impossibility  does  not,  as  a  rule,  excuse 
the  party  charged  from  performance  of  this  contract.  In 
the  old  case  of  Paradine  V.  Jane  fAleyn  26),  the  plaintiff 
sued  the  defendant  for  rent  due  upon  a  lease.  The 
defendant  pleaded  in  substance  that  the  rent  was  not  due 
because,  through  the  invasion  of  the  realm  by  Prince 
Rupert,  he  had  been  deprived  by  events  beyond  his  control 
of  the  profits  from  which  the  rent  should  come. 

But  the  Court  held  that  this  was  no  excuse ;  "  and  this 
difference  was  taken  that  where  the  law  creates  a  duty  or 
charge,  and  the  party  is  disabled  to  perform  it  without  any 
default  in  him,  and  hath  no  remedy  over,  there  the  law 
will  excuse  him.  .  .  but  when  the  party,  by  his  own 
contract,  creates  a  duty  or  charge  upon  himself,  he  is  bound 
to  make  it  good,  if  he  may,  notwithstanding  any  accident 
by  inevitable  necessity,  because  he  might  have  provided 
against  it  by  his  contract."  To  this  general  rule  there  is 
a  group  of  exceptions,  one  of  which  is  that  legal  impossi- 
bility, arising  from  a  change  in  the  law  of  this  country, 
exonerates  the  promisor.  In  Wilson  v.  Durham  (35  L.J. 
435)  defendants  let  premises  to  the  plaintiff  for  three  years, 
and  agreed,  at  the  expiration  of  that  time  (in  the  event  of 
a  certain  notice  being  given  by  the  plaintiff,  which  was 
done)  to  grant  the  plaintiff  a  new  lease  of  the  same 
premises  for  2 1  years,  and  further  agreed,  in  the  event  of 
the  notice  being  given  to  raise  the  messuage  by  the 
addition  of  one  story,  and  make  other  structural  alterations. 
During    the    above    term    of   three    years    a    fire    des- 
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troyed  these  premises,  as  also  the  adjoining  premises 
occupied  by  the  defendants.  There  was  no  breach  of  the 
agreement  before  the  fire,  but  it  was  impossible  for  the 
defendants  to  rebuild  the  plaintiffs  premises  according  to 
the  agreement,  because  of  certain  alterations  in  the  bye- 
laws  of  the  District  Council.  Cozens  Hardy,  J.,  held  that 
the  argument  of  the  defendants — that  no  damages  could 
be  given  in  an  action  for  specific  performance  of  an  agree- 
ment which  was  rendered  impossible— was  not  tenable; 
but  found  that  there  was  no  repudiation  by  the  defendants 
of  the  contract,  that  time  was  not  of  the  essence  of  the 
contract,  and  that  there  was  an  implied  condition  that  the 
premises  occupied  by  the  defendants  should  be  standing  at 
the  time  of  the  proposed  new  addition.  The  action  was, 
therefore,  dismissed. 


That  case  involved  the  same  principle  which  was  decided 

in  Ntckoll  and  Knight  V.  Ashtotty  Edridge  and  Co,  (109  L.T., 

60),  and  which  we  referred  to  at  p.  495  of  Vol.  XXV.,  where 

Mathew,  J.,  held  in  the  case  of  a  ship  stranded  in  the  Baltic 

without  fault  on  either  side,  and  so  damaged  that  she  could 

not  reach  the  Egyptian  ports  during  the  month  of  January 

to  receive  cargo  accordingto  contract,  that  it  was  an  implied 

term  of  the  contract  that  if  the  ship  did  not  reach  the  loading 

ports  during  January  in  a  fit  state  to  receive  the  cargo,  the 

contract,  having  become  impossible  of  performance,  should 

be  treated  as  at  an  end.     But  in  the  above  case  of  Wilson 

V.   Durham^   Cozens   Hardy,  J.  does  not   appear  to  have 

sufficiently  considered  (if  it  were  brought  to  his  attention), 

the  case  oi  Baily  v.  Crespigny   (L.K  4  Q.  B.   180),  where 

it    was  held  that  an    impossibility    created    by   Statute 

excuses  a  party  from  the  observance  of  a  covenant.    As  a 

District  Council's  byelaw  is,  in   fact,  a  development  of  a 

Statute,  and  created  thereby,  it  is  difficult  to  reconcile  his 

dictum  with  the  decisions   of  older  cases.     No  substantial 
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grievance  was  however  done,  as  he  arrived  at  an  appro- 
priate conclusion  by  another  road. 


The  Prevention  of  Cruelty  to  Children  Act,  1894  (57 
and  58  Vict.,  c.  41),  enacts  (s.  i)  that  "  if  any  person  over 
the  age  of  1 6  years  who  has  the  custody,  charge,  or  care  of 
any  child  under  the  age  of  16  years,  wilfully  assaults,  ill- 
treats,  neglects  .  .  .  such  child  .  .  .  that  person  shall  be 
guilty  of  a  misdemeanour."  In  Ottley  v.  Fcnn  (109  L.  T. 
175),  a  Mrs.  H.  was  living  with  the  defendant  Fenn ; 
she  had  several  children  by  her  husband,  and  these 
children  lived  with  the  unmarried  couple.  An 
information  having  been  laid  against  this  couple, 
under  the  above  Act,  for  neglecting  the  children, 
the  justices  convicted  Mrs.  H.,  but  dismissed  the 
case  against  Fenn,  thinking  that  the  paramour  of  the 
mother  was  not  a  person  having  the  **  custody,  charge,  or 
care "  of  the  children  within  section  i  of  the  Act.  The 
Divisional  Court  (Grantham  and  Channell  JJ.)  held,  on  a 
case  stated,  that  when  a  man  and  woman  are  married,  the 
husband  is  ipso  facto  the  person  who  has  the  custody,  &c., 
of  the  children,  and  proof  alone  of  neglect  of  the  children 
IS  required  ;  but  when  the  parties  are  not  married  evidence 
IS  required,  firstly,  that  the  man  in  fact  has  the  custody, 
&c.,  of  the  children,  and,  secondly,  that  he  did  neglect 
them.  This  interpretation  of  the  section  is  obviously  very 
sound,  and  determines  an  intricate  point. 

Sherston  Baker. 
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[short  notices  do  not  preclude  reviews  at  greater 
length  in  subsequent  issues.] 

The  Law  and  Practice  of  Ratimj,  By  Walter  C.  Ryde.  Lon- 
don: Shaw  &  Sons.    1900. 

This  is  an  important  work  on  an  important  subject.  With  a 
Quinquennial  Valuation  in  progress,  the  subject  is  painfully  im- 
portant to  many  of  us,  who  are  being  subjected  to  the  operation 
of  having  our  valuations  "screwed  up,*'  in  order  that  Public 
Bodies  may  be  enabled  to  spend  increased  sums  on  various  ob- 
jects, which  they  consider  for  the  public  welfare,  without  at  the 
same  time  appearing  to  increase  the  burdens  of  the  unfortunate 
ratepayer  by  raising  the  rate  in  the  pound.  There  is  probably 
no  person  better  qualified,  both  by  ability  and  experience,  than 
Mr.  Ryde,  to  treat  this  subject  adequately,  and  he  has  produced 
a  remarkable  book.  It  is  remarkable  in  two  ways,  first  for  the 
enormous  amount  of  conscientious  labour  which  it  displays,  and 
secondly  for  the  courage  of  his  opinions  which  Mr.  Ryde  mani- 
fests. His  treatment  of  the  case  law,  and  after  all,  the  law  of 
rating  is  mainly  case  law,  is  both  masterly  and  exhaustive.  One 
feels  convinced  that  every  case  cited  has  been  read  and  considered, 
both  from  the  point  of  view  of  principle,  and  that  of  comparison 
with  the  cases  decided  before  and  after  it.  This  is  a  feature  of 
the  work  which  will,  we  think,  render  the  book  particularly  valu- 
able to  practising  lawyers,  as,  even  when  a  case  is  cited  as  a 
definite  authority  for  a  proposition,  reference  is  always  given  to 
any  other  case  which  may  seem  to  shake  or  qualify  it,  and  to 
those  parts  of  the  judgment  which  are  not,  in  the  author's 
opinion,  sound.  The  book  is  divided  into  two  main  parts, 
namely  the  Law,  and  the  Practice.  The  former  commences  at 
the  very  beginning  of  the  subject  with  **  the  persons  liable  to  be 
rated."  The  Law  of  Rating  is  peculiar  in  many  ways,  and  the 
hypothetical  tenaiii  is  a  creation  of  the  law,  whose  habits  of  occupy- 
ing property  of  various  sorts,and  carrying  on  gigantic  businesses  on 
a  somewhat  insecure  tenure,  strike  us  as  somewhat  remarkable  ; 
but  what  must  impress  anyone  after  perusing  Mr.  Ryde's  work  is 
the  uncertain  state  of  the  law  on  so  many  important  points,  both 
of  law  and  practice.  Mr.  Ryde  is  too  experienced  and  conscien- 
tious an  author  to  allow  his  modesty  to  induce  him  to  profess  a 
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doubt  where  he  does  not  feel  it,  but  again,  and  again,  he  has  to 
use  expressions  like  "the  law  is  not  clear,"  or  "it  is  doubtful  * 
or  "  it  is  difficult,"  and  after  examining  the  cases  we  agree  with 
him.  As  an  instance,  we  see  that  the  difficulty  commences  at 
the  very  root  of  the  subject,  which  is  "  occupation^  Mr.  Ryde 
only  makes  "  an  attempt "  to  explain  it,  and  quotes  the  judgment 
of  Lush  J.  in  jR.  v.  St,  Pancras,  "  It  is  not  easy  to  give  an  accurate 
and  exhaustive  definition  of  the  word  *  occupier,' "  and  the  defini- 
tion ultimately  given  is  that  from  Clark  and  Lindsell  on  Torts,  *•  a 
de facto  possession,  that  is  to  say,  actual  physical  prehension  of  the 
particular  portion  of  the  soil,  to  the  substantial  exclusion  of  all  other 
persons  from  participating  in  the  enjoyment  of  it"  It  also  would 
seem  that  in  spite  of  the  decisions  in  the  Mersey  Docks  and  other 
cases,  the  positions  of  reformatories  and  industrial  schools  are 
not  quite  clear,  nor  that  of  property  maintained  for  civil  purposes 
out  of  public  money.  We  could  also  wish  for  a  little  more  cer- 
tainty on  the  subject  of  "Tolls."  Beneficial  occupation  is  fully 
treated,  and  the  fallacy  is  pointed  out  that  runs  through  so  many 
of  the  earlier  decisions  "  that  the  receipt  of  a  profit  is  essential 
to  the  existence  of  rateability."  Though  the  fallacy  was  very 
much  shaken  by  the  decision  of  the  House  of  Lords  in  the  Mersey 
Docks  case,  it  was  only  finally  exploded  by  the  decisions  in  R.  v. 
School  Board  for  London;  Mayor,  etc,  of  Burton-upon- Trent  v.  Burton- 
upon-Trent  Union  and  London  County  Council  v.  EHth  and  West  Hain. 
These  cases  illustrate  the  important  fact  that  the  thing  to  remember 
in  considering  the  rateability  of  property  is,  whether  it  is  of  vcdm 
to  the  occupier,  not  whether  it  is  profitable  to  him.  With  this 
principle  Mr.  Ryde  is  saturated  to  the  very  bone,  and  to  this  he 
owes  much  of  his  thorough  grasp  of  his  subject.  We  would  like 
particularly  to  call  attention  to  the  discussion  on  the  well-known 
term  "  struck  with  sterility,^*  It  is  so  often  misapplied,  that  a  clear 
and  searching  analysis  of  what  the  term  really  means  is  very 
valuable.  We  agree  with  Mr.  Ryde  in  his  remarks  on  the  London 
County  Council's  Sewers  Cases,  and  are  unable  to  draw  a  distinction 
as  regards  rateability  between  sewers  above  ground  and  under 
ground.  Another  difficult  subject  well  treated  is  as  to  when 
evidence  can  be  given  of  the  occupier's  profits,  a  subject  peculiarly 
connected  with  public  houses.  Some  of  the  difficulties  of  rating 
law  may,  perhaps,  be  traced  to  the  remarkably  little  assistance 
rendered  by  the  Legislature.  We  doubt  whether  there  is  any 
other  branch  of  law  of  equal  importance,  as  to  which  so  httle 
legislation  has  taken  place.     All  this,  too,  in  spite  of  the  difficul- 
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ties  being  so  apparent,  that  in  one  case  **the  Court  delayed 
giving  judgment  in  the  hope  that  Parliament  might  interpose  to 
relieve  the  judges  from  the  difficult  position  in  which  they  were 
placed  when  called  upon  to  administer  the  existing  law  with 
respect  to  the  rating  of  railways,"  by  laying  down  some  new  rule. 
But  judgment  was  delivered  without  the  fulfilment  of  the 
hope,  which  indeed  still  seems  as  far  off  as  ever.  This 
case  was  B,  v.  Great  Westei-n  Railway  Company ^  and  the 
question  was  how  to  rate  running  lines,  extending  into  several 
parishes.  "This  problem  has  given  rise  to  a  conflict  of 
decisions,  probably  greater  and  more  irreconcilable,  than  any 
other  problem  in  the  law  of  rating.'*  In  one  class  of  cases  the 
rateable  value  has  been  calculated  on  what  is  called  the  parochial 
jyrineipie,  and  in  the  other  on  what  is  considered  is  the  contnbutive 
value  of  the  line.  The  parochial  principle  on  the  whole  seems  to 
have  prevailed,  but  Mr.  Ryde  considers  it  is  based  on  a  fallacy, 
and  argues  powerfully  and  logically  against  it,  both  in  the  body 
of  his  work,  and  at  greater  length  in  the  Appendix,  but  he  is 
doubtful  whether  even  the  House  of  Lords  would  over-rule  a  series 
of  cases,  that  has  been  acted  upon  for  so  long,  in  favour  of  his 
"heretical"  views. 

The  practice  is  full  of  difficulties  and  pitfalls,  and  the  prac- 
titioner will  find  these  difficulties  set  out  and  discussed  by  the 
light  of  a  wide  experience.  We  may  particularly  call  attention  to 
the  discussion  of  the  important  question,  whether  an  appeal  from 
Special  Sessions  to  Quarter  Sessions  is  governed  by  s.  31  of  the 
Summary  Jurisdicton  Act,  1879.  In  his  opinion  that  it  is  not, 
Mr.  Ryde  differs  from,  we  believe,  more  than  one  text  book  of 
authority,  but  we  are  inclined  to  think  his  contention  is  correct. 
Want  of  space  forbids  us  to  do  more  than  call  the  reader's  atten- 
tion to  other  difficulties  connected  with  the  appeal  from  Special 
Sessions,  and  with  Provisional  lists,  and  also  the  doubtful  points 
which  the  passing  of  the  Local  Government  Act,  1894,  ^^^  ^^^ 
London  Government  Act,  1899,  have  given  rise  to.  We  should 
also  have  liked  to  have  further  illustrated  Mr.  Ryde's  courage, 
before  referred  to,  which  he  displays  in  the  fearless  manner  in 
which  he  criticises  the  judgments  of  the  Highest  Courts,  and  the 
greatest  Judges,  and  even  diflfers  from  the  Attorney  General ;  but 
the  reader  will  always  find  much  food  for  reflection  in  such  criticisms. 
We  may  notice  as  a  slight  proof  of  the  care  and  labour  that  has 
been  bestowed  on  this  work,  that  we  constantly  find  references  to, 
and  comparisons  of,  the  different  reports  of  the  same  case. 
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The  Law  and  Practice  relating  to  Letters  Patent  for  Inventions, 
tcith  full  Appe7idic£8f  Statutes,  Rules  and  Fu7*ms,  By  Roger 
William  Wallace,  Q.C,  and  John  Bruce  Williamson. 
London:  William  Clowes  &  Sons.    1900. 

This  work  is  one  which  will  immediately  be  recognised  as  a 
leading  authority  on  Patent  Law.  It  was,  in  fact,  eulogistically 
referred  to  within  a  few  days  of  its  publication  by  the  Lord  Chan- 
cellor in  the  course  of  a  judgment  in  the  House  of  Lords  (see 
Walter  v.  Lane,  69  LJ.  Ch.  at  p.  705). 

Our  Patent  Laws  have  of  recent  years  received  considerable  ex- 
pansion by  the  Legislature  and  the  Judges,  and  even  now  ques- 
tions of  importance  are  receiving  the  consideration  of  a  Committee 
appointed  by  the  Board  of  Trade  with  a  view  to  further  develop- 
ment of  the  law.  Moreover,  owing  to  the  increasing  adaptation, 
by  inventors,  of  modern  scientific  discovery  to  a  variety  of 
economical,  practical,  and  artistic  purposes,  the  subject  of  patents 
has  never  been  of  greater  importance  than  at  present.  The  time, 
therefore,  is  opportune  for  the  publication  of  a  comprehensive 
and  lucid  exposition  of  the  Patent  Laws.  Such  an  exposition  is  to 
hand  in  the  work  now  under  review. 

Though  the  volume,  which,  including  the  index,  contains  over 
nine  hundred  pages,  is  uniformly  of  a  high  standard,  the  excel- 
lence of  the  work  in  certain  chapters  especially  deserves  remark. 

The  first  chapter  gives  an  interesting  synoptical  view  of  the 
early  history  of  the  Patent  Laws,  a  knowledge  of  which  is  essential 
to  a  proper  understanding  of  the  modern  law. 

In  Chapter  II.  on  "  The  Grant :  its  terms  and  effect,"  the  form  of 
the  Letters  Patent  and  the  archaic  phraseology  used  in  the  Grant 
are  fully  explained  and  discussed  in  detail.  This  subject  has  not 
been  adequately  treated,  so  far  as  we  are  aware,  in  any  of  the 
existing  text  books  on  Patent  Practice,  owing,  no  doubt,  to  the 
fact  that  the  form  of  the  Grant  has  come  under  discussion  by  the 
Courts  in  very  few  reported  decisions,  the  conflict  in  the  bulk  of 
modern  cases  being  as  to  the  sufficiency  of  the  specification. 

The  subject  of  Compulsory  Licenses  which  has  come  into  pro- 
minence during  the  last  two  or  three  years  is  treated  more  fully 
than  in  any  other  text  book,  with  the  exception  of  Mr.  Gordon's 
monograph  on  the  subject.  Messrs.  Wallace  and  Williamson 
justly  criticise  the  existing  tribunal  which  exercises  jurisdiction 
in  granting  compulsory  licenses,  and  the  present  procedure  in 
obtaining  them.     It  is  to  be  hoped  that  improvements  in  the  law 
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will   result   from   the  inquiry  of  the  Board  of  Trade  Committee 
upon  the  subject. 

The  practice  before  the  Privy  Council  in  obtaining  a  prolonga- 
tion of  a  patent  is  very  carefully  considered  in  Chapter  XX.  on 
**  Extension  of  the  term  of  Letters  Patent." 

The  long  chapter  on  the  Rights  of  the  Patentee  under  his 
Letters  Patent  and  the  Law  of  Infringement  is  of  particular  value, 
as  also  is  the  following  chapter  (Chapter  XXH.)  on  the  Action  for 
Infringement.  We  venture  to  think,  however,  that  too  much 
space  is  given  to  the  consideration  of  the  principles  upon  which 
the  Court  acts  in  granting  an  interlocutory  injunction,  it  being 
notorious  that  in  patent  actions  it  is  almost  impossible  to  obtain 
an  interlocutory  injunction.  The  law  as  to  the  measure  of 
damages  in  actions  for  infringement  is  more  satisfactorily  treated 
than  in  most  of  the  text  books. 

That  the  book  is  well  up  to  date  is  evidenced  by  the  reference 
(on  p.  123)  to  the  Judgment  of  Buckley  J.,  in  the  recent  important 
case,  Tlie  Wdshach  Incandescent  Gas  Light  Co,  v.  Hie  Neio 
Incandescent  Oas  Lighting  Go,  (1900)  17  R.P.C.  237,  though  it 
is  perhaps  to  be  regretted  that  the  publication  was  not  held  over 
for  a  few  weeks  so  as  to  include  such  important  decisions  as  those 
in  the  Electric  Construction  Co,y  Ltd,  v.  The  Imperial  Tramways 
Co,^  Ltd,  (June,  1900),  17  R.P.C.  537,  and  In  re  Marslidll  and 
Naylor^s  Patent  {June,  1900),  17  R.P.C.  553. 

The  index  is  complete  and  carefully  done,  and  the  table  of 
cases  is  remarkable  for  a  novel  feature,  as  it  contains  the  subject 
matter  of  the  patent  in  each  case  in  brackets  after  the  name  and 
before  the  citation.  There  is  an  appendix  containing  a  most 
valuable  collection  of  forms  and  precedents.  The  specifications 
of  the  Welch  Tyre  Patent  are  given  as  examples  of  specifications 
of  a  mechanical  invention,  which,  it  is  interesting  to  note,  were 
closely  scrutinised  in  all  the  Courts ,  and  although  drawn  by  the 
inventor  himself,  without  the  assistance  of  a  patent  agent,  were 
finally  upheld  by  the  House  of  Lords. 

The  work,  in  short,  is  one  which  will  prove  of  the  utmost  value 
in  practice,  and  constitutes  a  distinct  gain  to  the  literature  on  the 
subject. 

The  Practice  of  Private  Bills.     By  Gerald  John  Wheeler, 

M.A.,  LL.B.     London:  Shaw  and  Sons.     1900. 
Till  quite  recently  it  was  excessively  difficult  to  find  out  from 
books  anything  about  the  practice  of  Private  Bills,  and  beyond 
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Erskine  May  and  the  published  standing  orders  of  the  two  Houses, 
we  do  not  know  what  could  have  been  recommended.  But  in 
the  last  few  jears  more  than  one  book  has  appeared  on  this  sub- 
ject,  and  now  Mr.  Wheeler  has  contributed  a  book  in  which,  we 
think,  there  will  be  found,  as  much  of  the  practice  as  can 
be  collected  from  the  sour<:es  which  are  accessible,  and  which 
does  not  depend  on  the  unwritten  laws  of  the  Committees.  The 
arrangement  is  logical  and  good,  and  numerous  cases  are  cited, 
mostly  from  the  reports  of  proceedings  before  the  Referees,  in 
support  of  the  propositions  laid  down.  We  do  not  notice  any 
reference  to  an  important  ruling  of  a  Committee,  which  is  not 
however,  we  believe,  adhered  to,  that  no  counsel  should  be 
allowed  to  cross-examine  who  had  not  been  present  during  the 
whole  of  the  examination-in-chief.  There  is  a  useful  table  of 
abbreviations,  but  the  explanation  of  *•  R  &  S  "  has  been  omitted. 
We  think  some  more  information  as  to  costs  would  be  acceptable, 
as  it  is  not  stated  under  what  circumstances  either  the  promoters 
or  the  opponents  of  bills  are  ordered  to  pay  costs,  nor  how  such 
costs  can  be  recovered.  Neither  is  there  sufficient  information 
given  about  Parliamentary  Agents,  and  in  a  few  respects  the 
index  is  defective.  A  very  valuable  feature  of  the  work  is  the 
collection  of  the  rules  of  the  various  Government  offices  in  res- 
pect to  obtaining  Provisional  Orders.  The  book  will  certainly 
be  of  great  assistance  to  all  those  concerned  with  Private  Bills  or 
Provisional  Orders. 


Collision :   Waratdp  v.  Merchant  Vessel,      By  Dr.  N.  Matsunami. 
London  :    Hicks,  Wilkinson  and  Sears.     1 900. 

We  are  glad  to  welcome  another  contribution  to  our  legal 
literature  from  one  of  the  school  of  jurists  that  has  been  formed 
in  Japan.  Dr.  Matsunami  has  selected  an  interesting  subject  for 
his  treatise,  and  discussed  it  with  an  amount  of  ability  and 
erudition  remarkable  in  one  discussing  in  a  foreign  language  a 
foreign  law.  Although  the  real  point  which  it  is  wished  to 
establish  is,  the  declaration  that  Governments  shall  be  liable  for 
injuries,  caused  by  the  negligent  navigation  of  their  warships,  to 
merchant  vessels,  there  is  a  great  deal  more  than  that  in  this 
work.  The  whole  question  of  responsibility  for  collisions  is 
treated  carefully  and  thoroughly.  The  origin  of  the  Court  of 
Admiralty,  the  maxim  that  the  King  can  do  no  wrong,  the  responsi- 
bility of  executive  officers,  and  the  origin  and  practice  connected 
with  Petitions  of  Right  are  all   exhaustively   treated.     The   con- 
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elusion  that  the  learned  author  comes  to  is  that,  in  no  country  can 
the  Crown  be  sued  in  any  form  for  damage  inflicted  by  its  war- 
ships, and  that  this  immunity  is  unjust  and  inexpedient.  The 
remedies  proposed  are,  either  the  establishment  of  a  permanent 
international  tribunal  for  the  trial  of  cases  of  collision  between 
warships  of  all  nations  and  merchant  vessels,  or  that  the 
Municipal  Court  of  the  country  to  which  the  guilty  warship 
belongs,  should  try  such  cases  and  grant  compensation.  In  theory 
there  seems  great  force  in  Dr.  Matsunami's  contentions,  but  we  are 
not  sure  that  in  practice,  in  England  at  any  rate,  there  is 
substantial  injustice  at  present.  According  to  the  author's  own 
statements,  the  negligent  officer  of  the  warship  can  always  be 
sued,  and  the  Admiralty  invariably  takes  up  the  defence 
and  pays  the  damages,  if  any  are  awarded. 


Historical  Jurisprudence.  By  Guy  Carleton  Lee,  Ph.D.  Lon- 
don :  Macmillan.  1900. 
Although  Professor  Holland  objects  to  the  term  •*  Historical  Juris- 
prudence "  it  is  a  very  convenient  one,  and  the  description  of  its 
function  as  given  in  Dr.  Lee's  introduction  explains  clearly  in 
what  sense  it  is  used.  **  Historical  Jurisprudence  deals  with  law 
as  it  appears  in  its  various  forms  and  at  its  several  stages  of 
development.  It  holds  fast  the  thread  which  binds  together  the 
modern  and  the  primitive  conceptions  of  law,  and  seeks  to  trace, 
through  all  the  tangled  mazes  which  separate  the  two,  the  line  of 
connection  between  them.  It  takes  each  custom  as  enforced  by 
the  community,  and  traces  its  development.  It  seeks  to  discover 
the  first  emergencies  of  those  legal  conceptions  which  have 
become  a  part  of  the  world's  common  store  of  law,  to  show  the 
conditions  that  gave  rise  to  them,  to  trace  their  spread  and 
development,  and  to  point  out  those  conditions  and  influences 
which  modified  them  in  the  varying  course  of  their  existence."  The 
principle  of  selection  that  has  been  adopted  has  been  to  select 
"either  those  which  have  contributed  to  the  great  stream 
of  scientific  jurisprudence,  or  those  which  flow  from 
it.  They  are  grouped  around  the  jurisprudence  of 
Europe  or  of  the  countries  which  owe  to  it  their  civilization." 
The  work  is  divided  into  three  parts :  The  Foundations  of  Law  : 
The  Development  of  Jurisprudence  ;  and  The  Beginnings  of 
Modern  Jurisprudence.  The  first  includes  the  laws  of  Babylonia, 
Egypt,  Phoenicia,  Israel,  India  and  Greece.  The  second  treats  of 
various  periods  of  Roman  law,  Canon  law,  and  barbarian  codes. 
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The  third  deals  with  the  renewed  study  of  Roman  law,  and  its  recep- 
tion,  and  concludes  with  early  English  law.  This  will  show  what 
a  number  of  important  systems  of  law  Dr.  Lee  considers,  and  his 
treatment  of  each  is  characterised  by  legal  and  historical  know- 
ledge. The  book  throughout  is  marked  by  clearness  of  exposi- 
tion and  breadth  of  view,  and  will  form  a  welcome  addition  to 
the  libraries  of  students  of  history  and  jurisprudence  alike. 


Riding    Cases.      Arranged^    Annotated^  and  Edited.     By  Robert 
Campbell,  M.A.,  with  American  Notes  by  Leonard  A.  Jones, 
A.B.,   LL.B.     London:    Stevens  and  Sons,  Limited.     1900. 
Vol.  XX.     Payment — Purchaser  for  Value. 
The  most  important  subjects  treated  in  the  present  volume  are 
«*  Power,"  and  "  Purchaser  for  Value  without  Notice."    The  latter 
is  particularly  worth  consideration,  as  some  of  the  principles  dis- 
cussed may  apply  to  registration  under  the  Land  Transfer  Acts,  the 
scope  of  which  is  being  so  much  developed.    The  same  care  and 
ability  has  been  shown  as  in  previous  volumes ;  and  we  think  the 
principles  of  the  English  Law  receive   rather  more    than  usual 
support  by  agreement  with  the  American  cases. 


Principles  and  Practice  of  Conveyancing,     By  John  Indermaur. 
London:  Geo.  Barber.    1900. 

Hallilaxfs  Law  and  Practice  of  Conveyancing,    Second  Edition.   By 
Richard  Hallilay.     London:  Horace  Cox.  1900. 

Both  these  works  are  intended  primarily  for  the  use  of  students, 
but  also  for  the  use  of  practitioners,  and  both  in  their  different  ways 
are  well  adapted  for  these  purposes.  Mr.  Indermaur  has  had  a 
very  large  experience,  both  as  an  author  and  a  teacher,  and  has 
in  consequence  an  unusual  power  of  extracting  the  parts  of  a 
subject  which  are  most  material,  and  setting  them  before  the 
reader  in  a  remarkably  lucid  way.  The  great  feature  that  strikes 
us  throughout,  is  the  manner  in  which  the  legal  principles  with 
which  he  deals,  and  such  details  of  practice  as  he  gives,  are 
explained,  and  reasons  for  them  given.  As  a  result  he  has 
actually  rendered  that  usually  dry  science,  Conveyancing,  in- 
teresting, and  to  make  a  book  interesting  goes  a  long  way  towards 
making  a  student  understand  and  remember  it.  The  book  is 
practically,  but  not  exclusively,  divided  into  two  parts,  Principles 
and  Practice ;    although,  of  course,  the  two  are  necessarily  fre- 
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quently  interwoven.  As  an  example  of  the  clear  manner  in  which 
difficult  and  complicated  questions  are  treated,  we  may  call 
attention  to  the  dissertation  on  the  rights  obtained  by  a  husband 
by  marriage.  Of  course,  in  both  law  and  practice  there  is  much 
that  might  be  added,  but  we  think  the  most  material  points 
required  to  be  known  either  by  students,  or  practitioners  in  the 
ordinary  way  will  be  found.  The  only  omissions  we  have  noticed, 
which  we  think  it  would  be  an  improvement  to  rectify,  are  some 
description  of  bonds,  a  note  on  the  appointment  of  guardians, 
and  some  information  on  proving  descent  and  pedigrees.  Mr. 
Indermaur  thoroughly  disapproves  of  and  severely  criticises  the 
system   of  Registration  under  the   Land  Transfer  Acts. 

Mr.  Hallilay's  book  is  written  in  a  different  style ;  it  is  not  so  popu- 
lar, or  explanatory,  but  it  is  packed  with  information,  concisely  but 
clearly  conveyed,  and  he  deals  with  more  subjects,  and  many  of 
them  in  more  detail,  than  Mr.  Indermaur  does.  There  are  very 
few  subjects  with  which  a  Conveyancer  is  likely  to  deal,  on  which 
he  will  not  find  some  very  valuable  information.  As  far  as  we 
have  been  able  to  test,  it  is  very  accurate,  but  we  hardly  think  the 
doubt  thrown  on  the  validity  of  a  condition  for  the  payment  of 
compound  interest  is  justified.  There  are  a  few  subjects,  such 
as  Building  Societies,  on  which  more  information  is  required, 
and  we  think  that  it  would  be  an  improvement  to  have,  as  is  usual 
in  most  law  books,  a  table  of  the  Statutes  cited. 


NEW   EDITIONS. 


Third    Edition.       Theory    of   International     Trade.     By    C.    F. 
Bastable,  M.A.,  LL.D     London:  Macmillan.    igoo. 

This  very  interesting  treatise  is  primarily  meant  for  serious  stu- 
dents of  economic  theory,  but  is  well  worth  the  attention  of  all 
interested  in  economic  problems.  By  emphasing  the  importance 
andthenatureof  Foreign  Trade,  Dr.  Bastable  will  exercise  a  valuable 
influence  on  opinion,  and  will  do  much  good  by  impressing  clearly 
on  the  public  mind,  what  are  the  conditions  under  which  Foreign 
Trade  will  flourish,  and  in  discussing  once  more  the  well-worn 
but  ever-recurring  subject  of  Protection.  The  chapters  on  Taxa- 
tion for  Revenue,  and  the  Rationale  of  Free  Trade  will,  we  think, 
prove  more  interesting  to  the  ordinary  reader  than  the  more  difficult 
subjects  of  International  Values  and  Foreign  Exchanges,  and  the 


Digitized  by 


Google 


Il8  REVIEWS. 

chapter  on  Arguments  for  Protection — Reasons  for  its  prevalence, 
will  assist  many,  who,  while  believing  in  the  soundness  of  Free 
Trade  themselves,  are  disquieted  in  their  faith  by  the  great  mass 
of  contrary  opinion  on  the  Continent  and  in  America.  Dr. 
Bastable's  conclusion  as  to  conduct  is  worth  noting.  **  Govern- 
ments in  their  dealings  with  foreign  trade  should  be  guided  by 
the  much-vilified  maxim  of  laissez  /aire.  To  avoid  misinterpreta- 
tion, let  it  be  remembered  that  the  precept  rests  on  no  theory  of 
abstract  right  or  vague  sentiment  of  cosmopolitanism,  but  on  the 
well-founded  belief  that  national  interests  are  thereby  advanced, 
and  that  even  if  we  benefit  others  by  an  enlightened  policy,  we 
are  ourselves  richly  rewarded.*'  The  usefulness  of  this  valuable 
little  work  would  be  greatly  enhanced  by  having  an  index  added 
to  it. 


Fourth  Edition.  Principles  of  Pleading.  By  W.  Blake  Odgers, 
M.A.,  LL.D.,  Q.C.  London:  Stevens  and  Sons,  Limited. 
igoo. 
This  well-known  work  sets  forth  with  admirable  clearness  the 
principles  of  pleading,  practice,  and  procedure  in  civil  actions  in 
the  High  Court,  combined  with  much  excellent  advice  on  tactics 
and  advocacy.  The  principal  addition  to  the  present  edition  is  a 
new  chapter  entitled  "  Summons  for  Directions,"  necessitated  by 
the  late  amendment  of  Order  XXX.  This  chapter  deals  with  the 
principles  on  which  directions  are  given  under  that  order,  without 
dealing  with  all  the  difficulties  which  are  discussed  by  Mr. 
Stringer  in  his  well-known  work  on  the  subject.  While  agreeing 
with  all  the  author  says  as  to  the  dangers  of  cross-examination  to 
the  counsel  employing  it  injudiciously,  we  think  quite  sufficient 
emphasis  has  not  been  laid  on  the  bad  effect  apt  to  be  produced  on 
the  jury,  and  even  on  the  judge,  by  the  too  severe  treatment  of  a 
witness.  We  notice  that  in  one  of  the  precedents  of  advice  on 
evidence  the  initials  of  one  eminent  counsel  have  been  substituted 
for  those  of  another  given  in  the  last  edition,  and  who  is  since 
deceased.  

Fifth  Edition.     Precedents  of  Deeds  of  Arrangement,     By  Arthur 

Laurence,    M.A.       London  :     Stevens    -&.    Sons,   Limited. 

1900. 

There  are  about  1 3  precedents  in  this  useful  little  work,  including 

Deeds  of  Conveyance  and  Assignment,  Deeds  of  Inspectorship, 

Deeds  of  Compensation,  &c.     There  are  no  very  special  provisions 
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iatroduced,  bat  the  forms  are  good  working  forms  and  can,  with 
the  help  of  the  valuable  and  verj  practical  introduction,  be 
adapted  to  meet  special  circumstances.  The  volume  also  contains 
the  Deeds  of  Arrangement  Act,  1887,  verj  fullj  annotated,  the 
Deeds  of  Arrangement  Act  Rules,  both  of  1888  and  1890,  with 
all  Rules  and  Forms  under  them,  and  sections  of,  and  orders 
under  the  Bankruptcy  Acts,  188^  and  1890. 


Fifth  Edition.  A  Concise  Treatise  on  the  Lata  of  Wills,  By 
11.  S.Theobald,  Q.C  London:  Stevens  &  Sons.  1900. 
Some  idea  of  the  magnitude  of  the  Law  of  Wills  may  be 
gathered  from  the  fact  that  the  body  of  this  "  Concise  Treatise  *' 
consists  of  744  pages,  although  its  bulk  may  be  partly  due  to 
the  excellent  print  and  wide  margins  of  the  book.  New  cases 
are  constantly  being  decided  on  Wills,  and  it  is  more  these 
that  will  have  to  be  looked  for  in  this  edition,  than  any  new 
legislation  or  striking  developments  of  the  law.  Although  the 
Land  Transfer  Act,  1897,  has  made  "important  changes  in  the 
law  relating  to  testamentary  dispositions,"  hardly  any  cases 
under  it  are  reported.  That  the  book  is  concise  can  be 
easily  seen,  when  it  is  noticed  that  the  table  of  cases  contains 
nearly  130  pages.  This  conciseness  never  leads  to  obscurity, 
though  it  is  sometimes  rather  provoking  to  have  an  interesting 
point  merely  suggested  by  .a  reference  without  any  information 
being  given  on  it.  For  instance,  we  find  in  the  Index,  **  Crema- 
tion, whether  Legal,"  but  on  turning  to  the  page  we  only  find, 
"Upon  the  question  of  Cremation,  see  the  cases  of  R, 
v.  Pnce,**  and  two  other  cases.  The  subject  of  a 
promise  to  leave  property  by  will  is  similarly  treated. 
Both  these  references  show  in  what  a  very  thorough  manner  the 
index  has  been  prepared,  which  is  unusually  full  and  complete. 
A  chapter  which  will  at  the  present  time  be  read  with  much 
interest,  and  one  that  will  possibly  require  to  be  often  consulted  is 
Chapter  VIL,  "Wills  of  Soldiers  and  Seamen."  Considerable 
additions  have  been  made  to  some  of  the  chapters,  and  the  cases 
decided  since  the  last  edition  added.  It  would,  we  think,  be  an 
improvement  if,  as  is  so  frequently  the  case  now,  the  dates  of  all 
the  decisions  were  given. 


Seventh  Edition.  Broom! 8  Legal  Maxinis,  By  Herbert  F. 
Manisty,  LL.B.,  and  Herbert  Chitty,  M.A.  London  : 
Sweet  and  Maxwell.     1900. 
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A  book  of  principles  does  not  often  go  through  so  many  editions 
as  a  book  of  practice,  because  it  must  be  supposed  that  well- 
established  principles  do  not  vary.  However,  the  fact  that  this 
book,  which  is  described  by  Professor  Holland,  in  the  preface  to 
the  first  edition  of  his  well-known  work  on  Jurisprudence,  as 
being  one  of  the  first  books  that  attempted  to  discuss  the  general 
principles  of  English  law,  has  now  reached  its  seventh  edition, 
shows  that  it  has  attained  a  success  which  we  are  bound  to  say  it 
deserves.  It  is  more  a  book  for  the  student  than  the  practitioner, 
but  may  often  supply  the  latter  with  illustrations  for  his  argu- 
ments. If  the  student,  or  other  reader,  thoroughly  studies  the 
various  maxims  treated  in  the  work  with  the  illustrations,  he  will  not 
only  acquire  a  considerable  and  varied  acquaintance  with  the  law, 
but  he  will  probably  have  acquired  a  habit  of  grasping  principles 
from  a  comparison  of  cases,  which  should  be  of  the  greatest 
service  to  him. 

Ninth  Edition.  The  Elements  of  Juruprudenee,  By  Thomas 
Erskine  Holland,  D.C.L.  Oxford:  The  Clarendon  Press. 
1900. 
Among  the  many  books  published  at  the  Oxford  University 
Press,  there  is  probably  no  better  known  law  book  than  the  one 
now  before  us,  if  it  is  not  doing  it  rather  an  injustice  to  call  it  a 
**  law  book  "  in  the  ordinary  sense  of  the  term.  Professor  Holland's 
work  is  known  and  valued  by  every  student  of  jurisprudence,  has 
been  consulted  by,  and  is  referred  to  by  all  writers  of  eminence  on 
its  subject,  English  and  Foreign,  and  what  is  perhaps  not  less 
eloquent  of  its  success,  has  now  reached  its  ninth  edition.  There 
is  nothing  new  to  be  said  of  the  character  or  arrangement  of  the 
work — the  first  edition  of  which  was  reviewed  in  this  magazine  by 
no  less  an  authority  than  Professor  Dicey — but  the  reader  will  find 
new  matter  of  considerable  interest.  Some  important  cases  have 
been  decided  since  the  last  edition,  notably  AUen  v.  Flood,  which 
is  more  than  once  referred  to,  and  in  the  London  Street  Tramways 
Co,  V.  London  County  Council,  an  important  doctrine  was  laid  down 
as  to  the  finality  of  the  decisions  of  the  House  of  Lords. 
There  are  one  or  two  slight  additions,  which  we  might 
suggest  to  Professor  Holland  for  his  consideration,  in 
producing  his  next  edition.  One  is  that  he  should  modify 
his  statement  as  to  the  right  of  the  public  to  the  use  of  the 
Highway  by  a  reference  to  the  case  of  Harrison  v.  Duke  of  Rut- 
land,  and  again  in  alluding  to  the  remedies  for  marital  misconduct 
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he  should  include  that  of  Judicial  Separation.  Perhaps,  too,  it 
would  render  his  note  on  the  practice  on  the  Continent  of 
requiring  security  for  costs  from  a  foreign  plaintiff  more  complete 
if  he  mentioned  that  such  security  is  required  in  England,  when 
plaintiff  resides  abroad. 


Thirteenth  Edition.  Tristram  and  Coote's  Prohaie  Practice,  By 
Thomas  Hutchinson  Tristram,  Q.C,  D.C.L.  The  Common 
Form  portion  revised  by  Henry  A.  Jenner.  London  : 
Butterworth  and  Co.     1900. 

This  well-known  book  is  divided  into  Coote's  Common  Form 
Practice  and  Tristram's  Contentious  Practice.  Dr.  Tristram's 
contribution  was  added  to  the  second  edition  of  Mr.  Coote's  work: 
was  published  in  a  separate  form  after  the  passing  of  the  Judicature 
Acts,  and  was  re-united  in  the  fourth  edition  in  1888.  Before  the 
original  publication  of  Mr.  Coote's  work,  the  principles  which 
regulated  the  granting  of  Probates  and  Letters  of  Administration 
were  unknown  to  anybody,  except  the  Proctors,  who  were  a  close 
body,  and  practised  their  mystery  in  the  manner  so  humorously 
described  in  David  Coppei  field.  This  general  ignorance  of  the 
rest  of  the  legal  profession,  Mr.  Coote's  work  did  much  to  dispel, 
but  it  remains  a  troublesome  branch  of  practice,  as  so  much  depends 
on  **  the  practice  of  the  registry,"  and  without  a  thoroughly  trust- 
worthy work  like  the  present  to  rely  upon  a  solicitor  could  only  move 
with  fear  and  trembling.  A  new  edition  has  been  rendered  necessary 
by  certain  alterations  in  the  Practice,  which  have  been  made  by 
rules  of  court,  and  also  the  passing  of  the  Land  Transfer  Act, 
1897,  and  the  rules  made  under  that  Act.  The  portion  on  the 
Contentious  Practice  is  equally  thorough,  and  has  been  carefully 
revised,  though  it  reads  somewhat  like  a  slip  on  page  446  that 
"The  President  (Sir  James  Hannen)  was  a  party  to  the  judgment, 
and  adheres  to  it  in  the  Probate  Court";  and  the  work  would  have 
been  more  up-to-date  had  there  been  some  reference  to  hypnotism 
in  connection  with  undue  influence.  The  appendices  contain  all 
the  most  important  statutes  and  orders  dealing  with  the  subject 
and  a  large  number  of  useful  forms. 
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Fifteenth  Edition.  Williams  on  Personal  Property.  By  T. 
Cyprian  Williams.  London :  Sweet  &  Maxwell,  Limited. 
1900. 

We  are  glad  to  welcome  a  new  edition  of  the  late  Mr.  Joshua 
Williams'  well  known  work,  the  three  previous  editions  of  which 
have  been  edited  by  his  son,  who  also  edits  the  present  edition. 
So  much  of  re- editing  was  done^o  the  last  edition  that  there  was 
not  much  cause  for  alterations  in  the  present  one,  but  it  has  had 
the  recent  authorities  added  and  considered.  The  one  which 
seems  to  have  given  the  learned  editor  most  work  is  In  re  Levg, 
Tarn  v.  Emmerson^  which  is  frequently  referred  to,  and  has 
necessitated  the  re-writing  of  part  of  the  chapter  on  Debts. 
The  decisions  under  the  Finance  Act,  1894,  have  also  had 
to  be  considered  and  digested.  It  is  rather  a  pity  that  clioses 
in  action  should  not  be  always  so  described,  but  should  be 
sometimes  spoken  of  as  "  things  in  action,"  though  we 
know  the  editor  has  the  authority  of  an  Act  of  Parliament  for  the 
term.  There  are  two  or  three  misprints,  notably  the  expression 
of  a  person's  decrease  instead  of  his  decease,  which  detract  some- 
what from  the  appearance  of  the  book.  On  the  whole,  however, 
and  considering  all  the  ground  that  is  covered,  the  accuracy  of 
the  book  is  remarkable,  and  there  is  no  doubt  but  that  it  will  keep 
the  high  position  it  has  so  long  held,  not  only  as  adapted  for  the 
use  of  students,  but  as  a  compendious  and  trustworthy  authority  on 
the  very  important  branch  of  law  of  which  it  treats. 


Seventeenth  Edition.  Roscoe's  Nisi  Prim  Evidence,  By 
Maurice  Powell,  M.A.  Two  vols.  London :  Stevens  and 
Sons.  1900. 
No  law  book  is  better  known  than  this,  and  no  law  book  is  more 
useful.  It  is  indispensable  to  the  practitioner,  and  is  especially 
useful  on  Circuit  or  on  other  occasions  when  recourse  to  a  library 
is  difficult  or  impossible.  Of  course,  it  has  the  disadvantage  of 
being  in  two  volumes,  but  that  could  not  be  avoided,  and  in  the 
present  edition  Mr.  Powell  has  succeeded  in  even  reducing  the 
bulk  by  something  like  a  hundred  pages.  Something  had  to  be 
sacrificed  to  attain  this,  and  after,  no  doubt,  mature  deliberation, 
the  headings  comprising  Bankruptcy,  Copyright,  Trade  Marks, 
and  Patents  have  been  omitted,  as  being  "  dependent  on  statutes 
of  so  special  and  intricate  a  character  that  the  law  relating  to 
them  would   be  more   conveniently  ascertained  by  reference  to 


Digitized  by 


Google 


REVIEWS.  123 

separate  treatises."  These  omissions  detract  somewhat  from  the 
usefnlness  of  the  book,  but  convenience  of  size  is  of  sach 
importance  in  a  work  like  this,  that  the  course  followed  was 
probably  justified.  As  far  as  we  have  been  able  to  test  it,  the 
work  has  been  revised  with  all  the  care  and  accuracy  that 
characterised  the  former  editions.  The  only  omission  we  have 
noticed  is  that  there  is  no  reference  to  either  Maintenance  or 
Champerty  beyond  a  reference  to  the  case  of  Bradlatcgh  v. 
NewdigcUe,  under  the  heading  of  "  Illegality,  as  a  defence  to  Actions 
on  Simple  Contracts,"  and  neither  Alahaater  v.  Harness  nor  Hanis 
V.  Brisco  is  cited.  The  tables  of  Cases  and  Statutes  cited  take  up 
something  like  150  pages,  and  there  is  a  useful  table  of  Reports 
contemporary  with  the  Law  Reports,  but  the  dates  of  the  cases  are 
not  given,  nor  reference  made  to  more  than  ontj  set  of  Reports. 


The  Maritime  Code  of  the  Oennan  Empire.  Translated  by  G.  W. 
Arnold.  London:  Effingham  Wilson.  1900.  This  is  simply  a 
translation  of  the  German  Maritime  Code  which  was  passed  in 
May,  1897,  ^^^  came  into  force  on  the  1st  of  January  of  the  present 
year.  It  is  a  translation  without  any  notes  or  references,  but  con- 
tains in  an  appendix  the  1872  Regulation  for  Seamen,  and  is  pro- 
vided with  an  index. 


2%6  Constitution  and  Laics  of  AfgJianisfan.  By  INIir  Munshi 
Sultan  Mohammed  Khan,  F.R.G.S.  London:  John  Murray, 
1900.  An  interesting  dissertation  on  a  country  with  which  we  have 
been  much  connected,  and  may  be  more.  The  learned  author 
chose  his  subject,  partly  because  it  was  difficult  "  to  find  a  legal 
subject  on  which  anything  new  or  original  can  be  said."  But 
his  principal  object  was  to  give  students  **  the  opportunity  of  com- 
paring the  modern  laws  of  the  most  advanced  European  countries 
with  the  immature  laws  of  a  country  which  is  now  only  just 
emerging  from  a  state  of  lawlessness."  There  is  much  worthy  of 
the  attention  of  students  of  jurisprudence  and  constitutional  laws. 
We  may  particularly  call  attention  to  the  chapter  on  •*  The  Title 
to  the  Crown." 


Second  Edition.  Evans's  Law  relating  to  the  Remuneration  of 
Commission  Agents,  By  W.  de  Bracy  Herbert,  M.A.,  LL.M. 
London:  Horace  Cox.     1900.— The  second  edition  of  this  useful 
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little  book  has  been  thoroughly  revised,  and  some  additions  made. 
The  chapter  which  will  perhaps  be  considered  at  the  present 
time  the  most  important,  namely,  the  one  on  "  Secret  Commis- 
sions and  Trade  Discounts,"  has  been  expanded  and  many  addi- 
tional cases,  both  new  and  old,  included.  All  the  reports  are 
now  cited  in  the  table  of  cases,  but  in  the  body  of  the  work,  as  a 
rule,  only  one  is  given. 

TAe  Rating  of  Licensed  Houses.  By  William  H.  Wellsted. 
London:  A.Brown  and  Sons,  Limited.  1900. — This  handsome 
and  well-printed  volume  is  entirely  devoted  to  a  full  report  of  the 
recent  case  of  Carttoright  v.  The  Sctdcoaies  Union.  It  is  an  inte- 
resting illustration  of  an  important  principle,  but,  after  all,  as 
Lord  Macnaghtan  said,  it  was  a  very  simple  case,  and  was  a 
question  of  common  sense  and  not  a  question  of  law.  It  does 
not,  we  think,  justify  a  report  containing  every  detail,  and  the 
most  trivial  observations  of  Counsel  and  Judges. 


Registration  of  Deeds.  By  Joseph  Maguire.  Dublin  : 
Hodges,  Figgis  and  Co.,  Limited.  1900.  —  This  is  a  work 
of  great  industry  and  ability,  and  should  be  of  the  greatest 
assistance  to  practitioners  in  Ireland.  It  is  not  of  the  same 
value  to  those  in  this  country,  but  it  is  interesting  to  note 
the  differences  in  the  laws  of  the  two  countries,  and  anything 
relating  to  Registration  may  possibly  turn  out  to  be  of  some 
assistance  in  dealing  with  the  practice  now  being  established  in 
England  under  the  Land  Transfer  Acts. 


Thirteenth  Edition.  Paterson's  Licensing  Acts.  By  William 
W.  Mackenzie,  M.A.  London :  Shaw  and  Sons,  1900. — 
The  present  edition  of  this  well-known  and  valuable 
work  has,  like  the  previous  ones,  been  edited  by  Mr. 
Mackenzie.  That  it  still  maintains  its  popularity  with  the  legal 
profession  is  shown  by  the  fact  that,  although  the  last  edition 
only  appeared  in  August,  1898,  it  has  all  been  sold  out.  There 
have  not  been  many  important  Statutes  passed  or  cases  decided 
since  then,  but  what  there  have  been  we  may  rely  on  finding  in 
the  notes,  and  it  remains  a  trustworthy  guide  over  a  district  full 
of  difficulties.  In  the  appendix  is  given  the  case  of  Boulter  v.  Kent 
J.J.,  reprinted  from  the  last  edition,  and  also  that  leading  case 
in  Licensing  Law,  Sharp  v.  Wakefield. 


Digitized  by 


Google 


REVIEWS.  125 

Metropolitan  Borough  Council  Elections,  By  John  Hunt.  London: 
Stevens  and  Sons.  1900. — With  these  elections  just  coming  on  it  is  a 
comfort  to  be  ableto  turn toa  guide  as  competentas  Mr.  Hunt.  The 
necessity  of  his  services  is  truly  pointed  out,  when  in  his  preface 
he  declares  that  "  in  order  to  ascertain  the  law  upon  the  subject, 
it  is  necessary  to  search  through,  dissect,  and  piece  together  a 
bewildering  entanglement  of  Acts,  and  sections  and  sub-sections 
of  acts,  rules,  orders,  and  cases,  with  endless  provisos,  modifica- 
tions, and  exceptions,  upon  the  interpretation  of  which  even  the 
experts  are  not  unfrequently  at  variance."  The  necessary 
information  for  a  candiilate,  or  Tetnrning  officer  is  clearly  and 
concisely  set  out,  and  opinions  given  on  doubtful  points. 
About  half  the  volume  is  taken  up  with  the  Election  Order,  1900, 
which  is  fully  set  out,  and  contains  rules  for  the  conduct  of  the 
elections. 


Third  Edition.  Cababe  on  Attachment,  Receivers,  and  Cltargimi 
Orders.  London:  Sweet  and  Maxwell,  Limited.  1900. — In 
the  new  edition  of  his  useful  little  work,  Mr.  Cabab^  has  made  an 
improvement  by  adding  a  chapter  on  Charging  Orders.  Like  the 
previous  arrangement  of  Attachments  and  Receivers,  this  new 
chapter  has  its  own  separate  appendix  of  forms  and  index. 


Studies  in  Private  International  Law.  By  Emile  Stocquart, 
D.C.L. — In  this  interesting  brochure  the  learned  author  points  out 
the  most  important  legal  views  on  Marriage  in  Spain,  France, 
Belgium,  Holland,  Germany,  Austria,  Hungary,  and  Switzerland, 
and  on  Divorce  in  France  and  Germany.  The  laws  of  foreign 
countries  on  those  points  are  of  special  importance  in  England, 
where  the  principle  is  established  that  the  form  of  the  contract 
is  governed  by  the  lex  loci  amtractus^SLiid  it  is  most  important  that  any 
English  person  marrying  a  foreigner  shall  be  acquainted  with  the 
law  of  the  Foreign  State,  as  otherwise  it  may  turn  out  that  the 
marriage  is  void  in  that  State.  This  caution  is  particularly 
necessary  as  regards  France.  This  little  book  is  a  valuable  and 
suggestive  contribution  to  the  literature  of  Private  International 
Law. 
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CONTEMPORARY  FOREIGN  LITERATURE. 

Ddla  Trammione  secondo  il  Diritto  Romano,  By  Cesare  Bertolini, 
Professor  in  the  University  of  Turin.  Turin,  1900. 
This  large  and  handsome  volume  seems  to  contain  all  that  can 
be  known  of  the  Roman  law  of  iransactio.  The  term  has  a  con- 
notation rather  different  from  that  of  the  English  **  compromise," 
in  fact,  in  the  French  Code,  tramiger  is  distinguished  from  com- 
promettre.  As  a  modern  English  term  of  law  **  transaction  "  does 
not  exist.  Milton,  however,  uses  it  in  something  of  its  juristic 
sense  in 

'*  Shall  mortal  man  transact  with  God?'' 

The  learned  author  admits  that  he  is  travelling  over  old  ground 
since  Valeronius  (1665).  His  bibliography  seems  exhaustive,  and 
his  definition  on  p.  33  is  less  open  to  criticism  than  most  defini- 
tions. By  defining  it  as  a  convention  he  ranges  himself  on  the 
side  of  those  who  class  it  as  an  obligation  rather  than  of  those  who 
would  make  it  the  discharge  of  an  obligation.  The  fact  that 
Roman  law  regards  it  as  equivalent  to  solutio  is  perhaps  the 
strongest  argument  in  favour  of  the  latter  view. 

Roman  law  allowed  fransactio  in  criminal  cases  to  a  greater 
extent  than  English  law  allows  compromise.  English  law  has 
nothing  corresponding  to  the  iransactio  to  avoid  infamia,  by 
which  the  offender  submits  to  a  heavier  penalty  than  would  other- 
wise be  inflicted,  in  order  to  avoid  infamia.  All  this  is  discussed 
at  length  by  Professor  Bertolini,  as  is  also  the  curious  rule  as  to 
fransactio  alimentoi-uvi.  From  Dig.  ii,  15,  8,  we  learn  that  where 
alimenta  were  bequeathed  by  will,  or  given  by  donatio  mortis 
causa,  a  tramaciio  was  not  allowed  unless  by  judicial  authority, 
express  or  implied.  The  object,  no  doubt,  was  that  the  object 
of  the  bounty  should  not  be  allowed  to  give  up  a  provision  for 
life  or  a  term  of  years  in  return  for  some  present  benefit. 


PERIODICALS. 

Journal  du  Droit  International  Prive.  1900.  Nos.  V. — VI.  Pari.*. 
Professor  P.  Fiore,  of  Naples,  begins  a  fruitful  essay  on  the 
law  governing  quasi-contracts  and  quasi-delicts  from  the  point 
of  view  of  international  law.  In  fact,  it  is  an  international  law 
commentary  on  §§1370-1386  of  the  Code  Civil.  There  is  a  report 
of  Pouey  V.  Hordem  [1900]  i   Ch.  492,  with  an  opinion  of  the 
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editor  that  a  French  coart  would  have  decided  the  other  way. 
There  seems  to  be  no  mention  of  the  immediately  preceding  case 
of  In  re  Price  [1900]  i  Ch.  442,  which  deals  with  a  somewhat 
similar  point. 


Kosmodike,    June — Sept.,  1900.     Berlin. 

There  is  a  continuance  of  the  symposium  in  both  this  magazine 
and  the  Juriden-Zeitung  on  what  seems  to  have  been  for  some 
time  a  vexed  question  in  Germany,  the  admission  of  pupils  of  the 
Real-Gymnasia  to  the  legal  curriculum,  which  would  mean  the 
teaching  of  elementary  law  in  schools  of  the  higher  class.  The 
review  contains  interesting  articles  on  the  administration  of 
justice  in  Morocco,  on  the  special  importance  of  comparative  law 
in  the  domain  of  private  international  law,  and  on  the  future  of 
the  French  bar.  There  are  two  articles  in  the  English  language, 
one  a  reprint  of  an  article  on  Criminal  Statistics  in  the  August 
number  of  this  magazine,  the  other  on  Prisons  in  England  and 
America,  taken  from  this  magazine  without  any  acknowledgment. 


Deutsclie  Juristen-Zeitung,     i  July — i  Sept.,  1900.     Berlin. 

In  an  article  on  Das  Volken'echt  im  Burenhiege  Professor  von 
Rohland  asserts,  and  probably  with  truth,  that  the  Transvaal  war 
affords  instances  of  almost  every  question  possible  to  be  raised  in 
the  Laws  of  War.  He  complains  of  the  insufficiency  of  the  hand- 
book issued  by  the  Admiralty  for  the  guidance  of  naval  officers. 
He  has,  like  most  German  jurists,  strong  Boer  leanings.  What- 
ever be  the  strict  law,  says  he,  from  the  ethical  side,  England  has 
not  acknowledged  the  maxim  jmtitia  fundamentum  regnoi-um. 
There  is  a  curious  article  by  Freiherr  von  Biilow  on  the  contro- 
verted question,  whether  a  person  not  of  noble  birth  can,  on 
adoption  by  a  noble,  assume  the  aristocratic  "von." 


La  GiuBtizia  Penale.     ig  June — 24  September,  1900.     Rome. 

There  is  a  good  deal  of  telegraph  law,  two  decisions  and  a 
learned  article  by  Signor  Perroni-Ferranti  in  three  numbers.  The 
English  lawyer  will  be  surprised  at  the  number  of  works  by  Contin- 
ental jurists  on  the  telegraph,  e.{/.,  Fuchs,  Einige  Frage  aus  dein 
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Tdegraphen  reehte  ;  Serafini,  //  DiriUo  Tdegi'afieo,  A  curious  case  is 
one  on  p.  829,  where  it  was  held  that  an  accusation  of  perjurj against 
a  witness  as  he  was  leaving  the  Court  constitutes  "outrage,"  and 
not  **  defamation,"  and  that  evidence  of  the  truth  of  the  accusa- 
tion is  not  relevant.  Another  interesting  question  of  evidence  is 
decided  on  p.  935.  A  brought  an  action  against  B  on  a  contract. 
B  was  referred  to  his  oath  and  denied  liability.  The  case  was 
one  which  ought  not  to  have  been  referred  to  oath,  as  the  claim 
was  over  1,000  lire.  It  was  held  that  a  prosecution  for  perjurj 
against  B  must  fail,  as  the  oath  was  taken  in  proceedings  which 
were  not  competent. 


La  Revue  GeTierale,  La  Bevue  Bihliographique  Beige,  La  Revue 
Sociale  CathoUque,  and  La  Rivida  Politica  e  Letteraria  contain 
nothing  of  legal  interest,  except  one  or  two  short  reviews  of  legal 
works. 

James  Williams. 


Received  too  late  for  notice  in  this  issue  :—Batys  International  Law  in 
South  Africa;  Pollock* s  Law  of  Partnership;  Macpherson's  British 
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Other  publications  received  i— Journal  of  the  Society  0/ Comparative  Legis- 
lation-, Supbleinent to  Indermaur's  Manual  of  Equity;  Report  0/  Inter- 
national Maritime  Committee;  Limitation  of  Shipottmer's  Liability  and 
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(Canada  Law  Book  Co.);  Noble's  Completion  of  Contracts  by  Mail  and 
Telegraph  ;  Limitation  of  British  Shipowner's  liability  (North  of  England 
Protecting  Association) ;  Register  of  the  Incofporated  Law  Society, 
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Times,  Chicago  Legal  Netvs,  American  Law  Review,  American  Law 
Register,  Harvard  Law  Review,  Case  and  Comment,  Green  Bag,  Virginia 
Law  Register,  Ameiican  Lauyer,  Albany  Law  Journal,  Aiadras  Law 
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IN     MEMORIAM. 

IPictoria : 

Queen   and    Empress. 

Born   May  24th,   1819;    Died  January   22nd,  190t 


"  Many  daughters  have  done  virtuously,  but  thou  excellest  them  all.** 
'•  Her  children  arise  up,  and  call  her  blessed." 

Proverbs  xzzi.,  29  &  i8. 

GOD    REST    THE    QUEEN! 


God  Save  The   King 


THE 
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No.  CCCXIX.— February,   1901. 


L-THE     COMMONWEALTH     OF    AUSTRALIA 
CONSTITUTION    ACT 

THE  establishment  of  the  Commonwealth  of  Australia 
marks  a  new  epoch  in  the  federation  of  self-govern- 
ing States,  and  also  in  the  development  of  the  resources 
of  the  British  Empire.  The  previous  federations  among 
English-speaking  people— that  of  the  United  States  of 
America,  and  subsequently  that  of  the  British  Colonies  in 
North  America  —were  both  effected  under  the  pressure  of 
necessity.  The  Colonies  of  Australia  have  voluntarily 
agreed  to  join  together.  Their  union  has  been  the  result 
of  somewhat  protracted  negotiations,  and  is  embodied  in 
the  terms  of  the  Commonwealth  of  Australia  Constitution 
Act,  1900,^  which  may  be  regarded  as  a  contract  between 
the  different  Colonies,  to  which  the  British  Parliament  has 
given  its  sanction.  As  the  circumstances  which  brought 
about  this  Act  differed  from  those  which  conduced  to  the 
previous  federations  already  mentioned,  so  the  Act  itself 
differs  in  some  material  respects  from  the  Constitution  of 
the  United  States  of  America,  and  from  the  British  North 
America  Act,  1867,'  which  is  the  Charter  of  the  Dominion 
of  Canada.    The  leading  idea  of  those  who  framed  the 

*  63  8c  64,  Vict.,  c.  2.       «  30  Vict.,  c.  3. 
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Constitution  of  the  United  States  was,  it  has  been  said,  to 
balance  the  powers  of  the  Federal  Government  against 
those  of  the  diflferent  States ;  that  of  the  framers  of  the 
British  North  America  Act  was  to  form  a  strong  federal 
government  to  which  the  Governments  of  the  diflferent 
Provinces  should  be  subordinate.  If  such  were  really  the 
intentions  of  those  who  brought  about  the  earlier  federa- 
tions, experience  has  shown  that  they  failed  to  use  language 
eflfectively  to  carry  them  out. 

Fifteen  years  ago  a  permissive  Act  was  passed  by  the 
Imperial  Parliament  to  constitute  a  Federal  Council  for 
Australasia,  "  for  the  purpose  of  dealing  with  such  matters 
of  common  Australasian  interest,  in  respect  to  which  united 
action  is  desirable,  as  could  be  dealt  with  without  unduly 
interfering  with  the  management  of  the  internal  aflfairs  of 
the  several  colonies  by  their  respective  legislatures,*'* 
The  Council  had  legislative  authority,  with  respect  to 
certain  named  matters,  either  of  its  own  initiation 
or  when  they  were  referred  to  it  by  the  legislatures  of 
any  two  or  more  colonies  (s.  15),  and  it  also  was  empowered 
to  make  representations  or  recommendations  to  her 
Majesty  with  respect  to  any  matters  of  general  Austra- 
lasian interest,  or  to  the  relations  of  her  Majesty's  posses- 
sions in  Australasia  with  the  possessions  of  foreign  powers 
(s.  29).  The  colonies  affected  were  not  only  those  on  the 
Continent  of  Australia,  but  included  Fiji,  New  Zealand,  and 
Tasmania.  This  Act  was  not  to  come  in  force  in  any  colony 
till  adopted  by  its  legislature  (s.  30),  and  any  colony  was 
at  liberty  to  retire  subsequently,  if  it  chose  to  do  so.  This 
Act  is  now  repealed,  and  its  place  taken  by  the  wider  pro- 
visions of  the  Commonwealth  of  Australia  Constitution  Act. 
New  Zealand  and  Fiji  are  not  included  in  the  remodelled 
federation,  being  considered  too  distant  from  Australia 
proper. 

»4«  &  49  Vic,  c.  00. 
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The  Australian  Commonwealth  starts  with  the  idea  that 
certain  named  powers  and  duties  only  are  to  be  given  to 
the  Federal  Parliament  and  the  Federal  Executive,  and 
that  with  these  exceptions,  the  constitution  of  each  colony 
(henceforth  to  be  known  as  a  State),  the  powers  of  its 
Parliament,  and  the  laws  hitherto  in  force,  are  to  remain 
unaltered  (ss.  106— io8).  A  noteworthy  point  emphasizing 
this  initial  diflference  between  the  Federation  of  Canada 
and  that  of  Australia  will  be  found  in  the  mode  of  appoint- 
ing the  Governors  of  the  diflferent  States.  The  Governors 
of  all  British  Colonies  are  appointed  by  the  Crown,  that  is, 
by  the  British  Government.  When  Canada  was  federated 
the  British  Government  gave  up  the  appointment  of 
governors  for  the  diflferent  colonies  which  came 
into  the  federation,  and  merely  retained  the  ap- 
pointment of  a  Governor-General  for  the  whole  Dominion 
of  Canada,  leaving  to  him,  with  the  advice  of  the 
Canadian  Ministry,  the  appointment  of  lieutenant 
governors  for  the  diflferent  provinces  comprised  in  the 
Dominion.  Australia  has  not  followed  this  example.  There 
is  a  Governor-General  of  Australia,  appointed  by  the 
Crown,  who  is  to  be  advised  by  a  Federal  Executive 
Council.  But  the  Governors  of  the  diflferent  States  are  to 
be  in  no  way  dependent  on,  or  controlled  by  the  Federal 
Parliament  or  Ministry.  They  will  be  appointed,  as  hither- 
to, directly  by  the  Government  of  this  Country. 

rhe  qualifications  for  membership  and  method  of  elec- 
tion of  the  Senate  and  the  House  of  Representatives  differ 
in  the  Australian  Act  from  those  prescribed  for  Canada, 
but  it  seems  unnecessary  to  discuss  them  here  in  detail 
as  after  all  they  are  matters  which  are  chiefly  of  local  con- 
cern. It  Is,  however,  noteworthy  that  the  Act  contemplates 
and  provides  for  the  electoral  franchise  not  being  uniform  in 
the  diflferent  States,  and  gives  the  Federal  Parliament  no 
power  in  that  respect. 
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Its  exclusive  powers  are  restricted  to  making  laws  for 
the  peace,  order  and  good  government  of  the  Common- 
wealth with  respect  to  (i)  the  seat  of  government  and  all 
places  acquired  by  the  Commonwealth  for  public  purposes, 
[2)  matters  relating  to  any  department  of  the  public  service, 
the  control  of  which  is  vested  in  the  Executive  Grovern- 
ment  of  the  Commonwealth,  and  (3)  any  other  matters  de- 
clared by  the  Constitution  to  be  within  the  exclusive  power 
of  the  Parliament  (s.  52). 

It  has  further  power  (s,  51)  to  make  laws  for  the  **  Peace, 
Order,  and  Good  Government "  of  the  Commonwealth  with 
respect  to  many  matters  grouped  under  various  headings. 
But  this  power  is  not  exclusive.  Each  State  may  legislate 
with  respect  to  any  of  the  matters  enumerated.  But  "when 
the  law  of  any  State  is  inconsistent  with  a  law  of  the  Com- 
monwealth, the  latter  shall  prevail  and  the  former  shall  to 
the  extent  of  the  inconsistency  be  invalid."  (s.  109.)  So 
far  as  they  are  not  inconsistent,  but  auxiliary  to  or  explana- 
tory of  each  other,  laws  of  the  State  and  of  the  Common- 
wealth dealing  with  the  same  subject  matter  may  both  be 
valid  and  in  force  at  the  same  time.  In  Canada,  by  the 
British  North  America  Act  (s.  92),  the  Legislature  of  each 
Province  has  exclusive  powers  to  make  laws  with  reference 
to  various  enumerated  local  matters  and  the  Dominion  Par- 
liament is  empowered  to  make  laws  for  the  '*  Peace,  Order 
and  Good  Government  of  Canada "  in  reference  to  all 
matters  not  coming  within  the  classes  of  subjects  assigned 
exclusively  to  the  Provincial  legislatures.  The  matters  for 
which  the  Dominion  Parliament  may  legislate  are  set  out 
in  the  Act  (s.  91);  and  the  section  concludes  with  the  general 
proviso  •*  any  matter  coming  within  any  of  the  classes  of 
subjects  enumerated  in  this  section  shall  not  be  deemed  to 
come  within  the  class  of   matters   of  a   local  or  private 

nature assigned  exclusively  to  the  legislatures  of 

the  Provinces."     Most  of  these  subjects  are  the  same  as 


Digitized  by 


Google 


COMMONWEALTH  OF  AUSTRALIA  CONSTITUTION  ACT.         1 33 

those  named  in  the  later  Australian  Act — sometimes  they 
are  set  forth  in  identical  words.  But  the  initial  difference 
of  the  ideas  on  which  the  two  Acts  are  framed  makes 
it  difficult  to  say  what  will  be  exact  effect  of  the  use  of 
such  words  in  the  Australian  Act.  During  the  33  years 
which  have  elapsed  since  the  formation  of  the  Canadian 
Federation  many  cases  have  occurred  in  which  the  powers 
of  the  Dominion  and  Provincial  legislatures  respectively 
have  been  called  in  question,  and  decisions  elucidating  the 
meaning  of  the  Act  have  been  given  both  by  the  courts  in 
Canada^  and  by  the  British  Privy  Council.  The  decisions — 
at  any  rate  of  the  latter  Court — so  far  as  the  language  of 
the  Acts  should  be  held  to  bear  the  same  meaning,  will 
probably  be  followed  in  cases  which  may  arise  as  to  the 
interpretation  of  the  Australian  Constitution.  It  may 
therefore  be  of  interest  to  notice  some  of  them. 

The  Australian  Act  gives  the  Federal  Parliament  power 
to  make  laws  for  the  "Peace,  Order,  and  good  Government 
of  Australia  "  with  reference  to  matters  classed  under 
thirty-seven  different  headings,  some  of  which  are  very 
comprehensive.  Whatever  does  not  come  within  one  or 
other  of  them  will  be  ultra  vires,  and  must  be  dealt  with  by 
the  State  Legislatm-e,  if  at  all. 

The  meaning  of  the  general  words  "to  make  laws  for  the 
Peace,  Order  and  Good  Government  "  has  been  discussed 
on  several  occasions,  with  reference  to  different  enactments 
of  the  Canadian  Parliament,  It  must,  however,  always  be 
remembered,  that  under  the  Canadian  Act,  exclusive  powers 
to  make  laws  with  reference  to  certain  subjects  were 
given  to  the  Provincial  Legislature,  and  exclusive  powers 
to  make  laws  with  reference  to  certain  other  named 
matters  to  the  Dominion  Parliament.  In  most  of  the  cases 
which  have  come  before  the  Courts  the  question  for 
decision  was  under  which  class  did  the  matter  in  dispute 
properly  fall.    Where  it  could  not  be  contended  that  the 
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particular  matter  was  within  the  jurisdiction  of  the 
Provincial  legislature,  the  Dominion  Parliament,  by 
virtue  of  these  general  words,  had  power  to  deal  with  it,  * 
Where,  however,  the  exclusive  powers  given  to  the 
Provincial  legislature  could  be  invoked,  the  question  arose 
whether  they  did  not  conflict  with,  and  were  not  therefore 
overridden  by  the  exclusive  powers  of  the  Federal 
Parliament,  and  it  became  necessary  in  each  case  to 
consider  under  which  headings,  if  any,  of  the  sections  giving 
these  powers  to  the  two  legislative  bodies,  the  subject 
matter  could  more  properly  be  classed.  As  the  powers 
given  to  the  Australian  Parliament  are  not  usually 
exclusive^  but  merely  enable  its  laws  to  override  those  of 
the  different  States  in  cases  where  they  conflict,  it  will 
not  so  often  be  necessary  to  determine  which  Parliament 
was  the  proper  body  to  deal  with  the  particular  matter. 
But,  it  seems,  that  the  effect  of  these  general  introductory 
words  which  occur  in  the  Australian  Act  (s.  51)  as  well,  must 
here  be  limited  by  the  various  sub-headings  that  follow 
them,  and  that  a  federal  law  which  cannot  be  brought 
within  one  of  these  sub-headings  will  be  of  no  validity. 

The  first  and  perhaps  the  most  important  matter  for 
which  the  Australian  Parliament  iriay  legislate  is  with 
respect  to  "  Trade  and  commerce  with  other  countries  and 
among  States."  The  Canadian  Act  gives  the  federal  Parlia- 
ment power  to  legislate  for  (2)  "  the  regulation  of  trade  and 
commerce."  The  meaning  is  probably  very  much  the  same 
as  that  which  the  words  of  the  earlier  Act  have  been 
construed  to  mean  by  the  Privy  Council,*  By  the  words 
"  regulation  of  trade  and  commerce,"  power  is  given  to 
make  regulations  relating  to  general  trade  and  commerce. 
'*They  would  include  political  arrangements  relating  to 

*  Citisens  Insurance  Co,  v.  Parsons  ([1881]  7  App.  Cas.  96) ;  Hussell  v.  The 
Queen  (7  App.  Cas.  836). 
«  Citizens  Imurance  Co.  v.  Parsons  ([188 1],  7  App.  Cas.  96). 
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trade  requiring  the  sanction  of  Parliament,  regulation  of 
trade  in  matters  of  inter-provincial  concern,  and  it  may 
be  that  they  would  include  general  regulation  of  trade 
affecting  the  whole  Dominion."  The  power  given  does 
not  authorise  the  Federal  Parliament  "to  regulate  by 
legislation  the  contracts  of  a  particular  business  or  trade, 
such  as  the  business  of  fire  insurance  in  a  particular 
Province."  The  Privy  Council  consequently  decided  that 
the  right  of  a  Province  to  impose  statutory  conditions  in 
the  manner  in  which  insurance  business  should  be  con- 
ducted was  in  no  way  taken  away  by  the  power  of  the 
Dominion  Parliament  to  legislate  with  respect  to  "  regula- 
tion of  trade  and  commerce/'  As  regards  this  particular 
business  of  insurance,  possibly  because  of  this  decision,  the 
Australian  Act  gives  the  Federal  Parliament  express  power 
to  make  laws  with  respect  to  Heading  xiv.  "  insurance 
other  than  State  insurance,  also  State  insurance  extending 
beyond  the  limits  of  the  State  concerned."  The  meaning 
given  to  the  general  words  would,  however,  be  applicable 
where  other  matters  not  thus  specifically  mentioned  had 
to  be  considered.  In  a  later  case  ^  the  Board  intimated  that, 
though  the  regulation  and  government  of  a  trade  might 
involve  the  imposition  of  restrictions  on  its  exercise  for 
the  purpose  of  preventing  a  nuisance  or  of  preserving 
order,  "a  marked  distinction  was  to  be  drawn  between 
the  prohibition  or  prevention  of  a  trade,  and  the  regulation 
or  governance  of  it,  indeed  a  power  to  regulate  and 
govern  seems  to  imply  the  continued  existence  of  that 
which  is  to  be  regulated  and  governed."  They  consequently 
held  that  a  bye-law  prohibiting  a  trade  from  being  carried 
on,  could  not  be  justified  under  the  words  of  an  Act  autho- 
rising bye-laws  for  regulating  and  governing  it.  This 
decision  was  soon  after  approved.* 

»  CUy  of  TorotUo  v.  Virgo  (1896,  A.C.  88). 

«  4tt,  Oen.  Toronto  v.  AU,  Oeti.  Canada  (1896,  A.C.  348), 
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It  was  for  some  time  a  moot  question  whether  these 
words  "  for  the  regulation  of  trade  or  commerce "  would 
authorise  the  Federal  Parliament  to  legislate  for  the  restric- 
tion or  management  of  the  trade  in  intoxicating  liquors. 
At  first  the  Canadian  Courts  thought  that  these  words  justi- 
fied the  passing  by  the  Dominion  Parliament  of  a  permis- 
sive Act  enabling  the  inhabitants  of  any  district  which  chose 
to  adopt  it  to  prohibit  the  sale  of  intoxicating  liquors  there. 
And  the  Privy  Council  declined  expressly  to  overrule  this 
decision,  though  supporting  it  on  a  different  ground,  viz., 
that  such  legislation  came  under  the  general  words  "for 
the  peace,  order,  and  good  government "  of  Canada.*  The 
validity  of  legislation  for  the  restriction  of  the  sale  of 
liquors  came  again  before  the  Privy  Council  in  1883.*  It  was 
then  determined  that  the  previous  decision  that  the  Federal 
Parliament  could  legislate  for  the  furtherance  of  temper- 
ance in  no  way  limited  the  power  of  the  Provincial  Legis- 
lature to  authorise  police  or  municipal  regulations  of  a 
merely  local  character  for  the  good  government  of  towns. 
Again,  thirteen  years  later,  the  Privy  Council  had  to 
answer  various  questions  as  to  the  validity  of  a  local  Act 
of  the  Province  of  Ontario,  empowering  town  councils  and 
other  local  bodies  to  pass  bye-laws  prohibiting  altogether 
the  sale  of  intoxicating  liquors.*  In  their  judgment,  they 
accepted  Russell  v.  Reg»y  supra^  as  a  decision  that  the 
general  Canadian  Temperance  Act  was  validly  passed  for 
the  peace  and  good  government  of  Canada,  but  declined  to 
say  that  it  was  an  Act  "  regulating  trade  or  commerce." 
These  decisions  would  go  far  to  show  that  the  Australian 
Parliament  has  no  power  to  pass  restrictive  temperance 
legislation  ;  and  that  such  matters  must  be  dealt  with  by 
the  different   States :    but  the   Act   provides   specifically 

1  RmswU  v.  Reg,  ([1882]  7  App,  Gas.  829). 

*  Hod(i€  V.  Th€  Qwen  (9  App.  Cas.  117). 

»  AH.'Oen,  Ontarv*  v,  Att,-Gen.  Canada  {iSg6  A.C.  348). 
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(s.113)  that  **all  fermented,  distilled,  or  other  intoxicating 
liquids  passing  into  any  State  or  remaining  therein,  for  use, 
consumption,  sale,  or  storage,  shall  be  subject  to  the  laws 
of  the  State,"  and  thus  seems  to  put  this  question  beyond 
dispute.  The  power  to  make  laws  with  respect  to  trade  and 
commerce  extends  to  navigation  and  shipping,  and  to  rail- 
ways the  property  of  any  State  (s.  98).  The  Federal  Parlia- 
ment "  may  by  any  law  with  respect  to  trade  or  commerce, 
forbid,  as  to  railways,  any  preference  or  discrimination  by 
any  State  or  any  authority  constituted  under  a  State,  if 
such  preference  or  discrimination  is  undue  or  unreason- 
able." (s.  102). 

Following  "  Trade  and  Commerce  *'  come  other  headings 
with  reference  to  which  the  Parliament  is  empowered  to 
make  laws  which  require  a  brief  notice,  (ii.)  **  Taxation,"  (iii.) 
"  Bounties."  Though  the  Federal  Parliament  can,  as  we 
have  seen,  override  the  State  Legislatures,  where  the  two 
enactments  are  inconsistent,  this  power  with  reference  to 
taxation  does  not  deprive  the  different  States  of  the  right 
to  raise  money  by  taxation  for  their  own  needs.  *  It  must 
be  noticed  that  the  collection  and  control  of  duties  of 
customs  and  excise  and  the  control  of  the  payment  of 
bounties  are  by  the  Act  vested  in  the  central  Government 
(s.  86),  that  these  duties  are  shortly  to  be  made  uniform, 
and  that  when  they  are,  the  Federal  Parliament  only  is  to 
have  power  to  deal  with  this  class  of  taxation  ;  and  trade, 
commerce  and  intercourse  between  the  different  States  is 
to  become  absolutely  free  (ss.  90-92),  A  State  may  not 
impose  any  tax  on  property  belonging  to  the  Common- 
wealth, nor  the  Commonwealth  on  property  belonging  to 
a  State  (s.  114}. 

Certain  departments  of  the  public  service,  />.  (i), 
customs  and  excise  ;  (2)  posts,  telegraphs,  and  telephones ; 

1  CUiziM  Ins.  Oj,  of  C'ImH  v.  Parsons  ([1881]  7  App.  Cas.  96) ;  Bank  of 
ToroiUo  V.  Lambe  ([1887]  12  App.  Cas.  575). 


Digitized  by 


Google 


1 38         COMMONWEALTH  OF  AUSTRALIA  CONSTITUTION  ACT. 

(3)  naval  and  military  defence  ;  (4)  light*houses,  lightships, 
beacons  and  buoys ;  and  (5)  quarantine,  are  to  be  transferred 
to  the  federal  executive  Government.  Naturally  the  Federal 
Parliament  has  power  to  make  laws  with  respect  to  them, 
and  in  these  matters  its  powers  are  exclusive  (s.  52).  The 
provisions  as  to  customs  and  excise  have  already  been 
noticed  under  the  head  of  taxation.  A  State  may  not 
without  the  consent  of  the  Parliament  raise  or  maintain 
any  naval  or  military  force  (s.  114),  but  the  Common- 
wealth is  to  protect  it  against  invasion,  and  if  asked  to  do 
so,  against  domestic  violence  (s.  119). 

The  Canadian  Parliament  may  legislate  for  **sea  coast  and 
inland  fisheries,"  the  Australian  for  (x.)  "  fisheries  beyond 
territorial  limits,'*  which  words  are  taken  from  the  Federal 
Council  Act,  1885,  "  fisheries  in  Australasian  waters  beyond 
territorial  limits."  It  has  been  decided  that  this  power  of 
legislating  in  Canada  confers  no  proprietary  rights  in 
relation  to  fisheries.  The  rivers  themselves  and  the  fran- 
chise of  fishing  remained  the  property  of  the  Provinces  as 
representing  the  Crown.  Consequently,  the  Dominion 
Parliament  might  properly  pass  an  Act  regulating  the 
fisheries,  and  might  require  persons  to  take  out  and  pay  for 
fishing  licences,  but  could  not  grant  exclusive  licences  to 
anyone,  as  that  would  interfere  with  the  proprietary  rights 
of  the  Provinces.^  The  Australian  fisheries  g^ven  to  the 
Federal  Parliament  are  probably  all  in  the  sea,  so  questions 
of  ownership  are  less  likely  to  arise. 

Heading  (xii.)  is  "  currency  coinage  and  legal  tender,'* 
and  (xiii.)  "banking  other  than  State  banking,  incorpora- 
tion of  banks  and  the  issue  of  copper  money."  A  State 
shall  not  coin  money,  nor  make  anything  but  gold  and 
silver  coin  a  legal  tender  in  payment  of  debts  (s.  115.) 

By  both  the    Canadian   and  the  Australian  Acts  the 

>  Alt,  Oen.f  Canada  v.  Alt,  Oen,,  OntaHo,    (1898  A.C.  700). 
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Federal  Parliament  is  empowered  to  legislate  with  reference 
to  *'  Bankruptcy  and  Insolvency."  These  words  have  been 
held  not  to  conflict  with  the  power  of  the  Provincial  Legis- 
lature to  pass  an  Act  for  the  relief  of  a  local  benefit  society 
which  had  got  into  financial  difficulties.^  In  a  later  case' 
the  Privy  Council  declined  to  define  what  is  covered  by 
the  words  "Bankruptcy  and  Insolvency"  ;  but  held  that  a 
local  Act  which  provided  that  an  assignment  for  the 
general  benefit  of  creditors  should  take  precedence  of  all 
judgments  and  of  all  executions  not  completely  executed 
by  payment,  was  not  ultra  vires  of  the  Provincial  Legisla- 
ture. They  intimated  that  if  the  Dominion  Parliament 
should  at  any  time  pass  a  Bankruptcy  Act  expressly 
dealing  with  this  matter,  it  might  override  the  Provincial 
Act;  but  held  that,  till  such  legislation  should  be  enacted, 
the  local  Act  was  valid.  The  ground  of  this  decision  was 
stated  in  a  subsequent  case  to  be  that  the  Provinci  law 
did  not  fall  within  the  class  "  Bankruptcy  and  Insolvency '' 
in  the  sense  in  which  those  words  were  used  in  the  Act.' 
The  Australian  Courts  may  of  course  in  the  fiiture  -  -  ve  to 
determine  the  meaning  of  the  phrase  and  the  respective 
powers  of  the  Federal  and  State  Parliaments  over  matters 
affected  by  their  legislation  in  similar  respects. 

The  headings  (xix.)  "naturalisation  and  aliens"),  (xxvi.) 
"the  people  of  any  race,  other  than  the  aboriginal  race  in  any 
State,  for  whom  it  is  deemed  necessary  to  make  special 
laws,"  (xxvii.)  "  immigration  and  emigration,"  and 
(xxviii.)  "  the  influx  of  criminals,"  give  the  Federal  Parlia- 
ment power  to  deal  with  matters  already  found  to  be  of 
considerable  importance,  and  likely  in  the  near  future  to 
become  even  more  so.     At  least  one  Australian  Colony, 

'  L*Uni<m  St,  Jacques  de  Montreal  v.  BeUeisle  (1874  L.  R.  6.  P.  C.  31). 
*  AU.'Qen,  Ontario  v,  Att,'Qen.  Canada  (1894  A.  C.  189). 
a  Att.  Oin,  Canada  v.  Alt.  Oen.  Ontario  (1898  A,C.  700), 
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Victoria,  has  already  legislated  with  a  view  to  restrict  the 
immigration  of  Chinese.  Such  laws  passed  by  State  Parlia- 
ments will,  of  course,  remain  valid  until  the  Federal  Parlia- 
ment passes  an  Act  inconsistent  with  them.  The  Victoria 
Act  has  come  under  the  consideration  of  the  Privy  Council 
in  Musgrove  v.  Ckin  Teeong  Toy,^  The  action  was  brought 
in  the  name  of  a  Chinese  immigrant  who  had  been 
refused  permission  to  land  in  Melbourne  ;  and  the  refusal 
was  justified  under  the  provisions  of  the  Victoria  Act, 
which  limited  the  number  of  Chinese  who  might  be 
landed  from  any  ship.  That  the  Act  was  intra  vires  the 
Colonial  Parliament  was  not  disputed,  and  the  Courts 
held  that  its  words  justified  the  exclusion  of  the  plaintiff. 
The  Privy  Council  went  on,  however,  to  lay  down  the  pro- 
position that  an  alien  has  no  absolute  and  unqualified  right 
— apart  from  treaty — to  enter  British  territory :  and  that  no 
action  can  be  maintained  on  his  behalf,  if  his  admission 
is  refused..  The  Australian  legislation  against  the  admis- 
sion of  Chinese  is  not  likely  to  be  relaxed  at  present. 

The  same  question  of  the  importation  of  Chinese  labour 
has  given  rise  to  difficulties  in  Canada.  The  Dominion 
Parliament  has  exclusive  power  to  legislate  on  "  Natural- 
isation and  Aliens."  It  has  passed  laws  dealing  with  these 
subjects,  but  so  far  has  not  attempted  to  restrict  immigra- 
tion from  any  quarter.  The  Province  of  British  Columbia, 
being  situated  on  thePacific  coast,  isnaturally  the  part  where 
the  competition  of  Chinese  labour  presses  most  severely. 
The  Legislature  of  that  Province  therefore  passed  an  Act  in 
1898  to  prevent  the  employment  of  Chinese  or  Japanese 
on  any  public  work  carried  on  with  Parliamentary  sanction. 
But  this  Act  was  disallowed  by  the  Governor-General,  and 
the  matter  is  therefore  one  which  must  still  be  dealt  with 
by  the  Federal  Government,  if  dealt  with  at  all.  There 
are  no  express  words  in  the  Canadian  Act  defining  which 

»  (1891,  A.C.  272.) 
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Parliament,  Dominion  or  Provincial,  has  authority  to  legis* 
late  with  respect  to  immigration. 

It  is  expressly  provided (s.  116),  "That  the  Common- 
wealth shall  not  make  any  law  for  establishing  any  religion, 
or  for  imposing  any  religious  observance,  or  prohibiting 
"the  free  exercise  of  any  religion  ;  and  no  religious  test  shall 
be  required  as  a  qualification  for  any  office  or  public 
trust  under  the  Commonwealth."  No  powers  are  given 
with  respect  to  education,  and  difficulties  which  have  arisen 
in  Canada  under  this  head  will  therefore  be  avoided. 

The  Canadian  Act  (s.  108)  transferred  to  the  Dominion 
Government  certain  specified  kinds  of  public  works  and 
property  enumerated  in  a  schedule.  In  Australia,  where 
any  department  of  the  public  service  of  a  State  is  trans- 
ferred to  the  Commonwealth,  all  property  of  the  State  used 
exclusively  in  connection  with  the  department,  becomes 
vested  in  the  Commonwealth  (s.  85).  These  depart- 
ments are  (i)  customs  and  excise;  (2)  posts,  telegraphs,  and 
telephones ;  (3)  naval  and  military  defence,  (4)  lighthouses, 
lightships,  beacons,  and  buoys ;  (5)  quarantine  (s.  69).  It 
will  be  apparent  that  State  property  used  exclusively  in 
connection  with  these  departments  must  in  the  main  be 
property  purchased  or  created  by  means  of  public  funds, 
and  maintained  at  the  public  expense.  Other  public 
property,  including  ungranted  lands  and  mines  of  precious 
metals  vested  in  the  Crown,  remain  the  property  of  the 
different  States.  In  Canada,  lands,  mines,  minerals,  and 
royalties  belonging  in  1 867  to  the  several  Provinces  were 
expressly  reserved  to  them  (s.109);  the  different  framing 
of  the  Australian  Act  renders  such  an  express  reservation 
unnecessary.  It  has  been  held  that  lands  which  escheat 
to  the  Crown  for  want  of  heirs  belong  to  the  Province  and 
not  to  the  Dominion.^      This  case  was   approved  in  5/. 

*  Alt,  Gen.,  Ontafiti  v.  Mcrcier  {[li^Ss],  8  App.  Cas.  7O7), 
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Catherines  Milling  Co.  v.  Reg}  where  the  courts 
held  that  the  beneficial  interest  in  lands  vested  in  the 
Crown,  subject  to  a  treaty  reserving  them  for  the  use  of 
the  aboriginal  Indians,  belonged,  on  the  expiration  of  that 
treaty  to  the  Province  and  not  to  the  Dominion,  and  con- 
sequently that  a  licence  to  cut  timber  there,  granted  by  the 
Dominion  Government,  was  invalid.  So,  again,  in  the  same 
year,  the  Privy  Council  held  that  a  grant  to  the  Dominion 
Government  of  a  large  tract  of  land  for  the  purpose  of 
making  a  railway,  did  not  include  the  precious  metals 
situated  in  that  land,  but  that  they  remained  vested  in  the 
Crown,  and  the  beneficial  interest  in  them  belonged  to  the 
Province.*  The  right  of  the  Province  to  Crown  lands  and 
franchises  was  again  declared  in  1898  in  the  case  of  Alt. 
Gen*  Canada  v.  AtU  Gen,  Ontario^  supra^  where  it  was 
declared  that  the  proprietary  rights  in  rivers,  lakes,  and 
fisheries  belonged  to  the  Province,  though  the  Dominion 
might  be  empowered  to  legislate  for  their  control  and 
management.  These  rights  extend  not  only  to  property 
strictly  so-called,  but  to  claims  or  choses  in  acliott.  Thus 
a  Province  or  State,  as  representing  the  Crown,  is  entitled 
to  payment  of  debts  due  to  it  in  preference  to  other  credi- 
tors in  the  same  degree.'' 

The  part  of  the  Australian  scheme  which  excited  the 
greatest  attention  in  this  Country,  and  was  most  discussed 
when  the  Bill  was  passed  through  Parliament,  was  that 
dealing  with  the  Judicature  and  with  appeals  to  Her 
Majesty,  /.^.,  to  the  Judicial  Committee  of  the  Privy  Council. 
As  finally  settled,  the  provisions  differ  somewhat  from 
those  of  the  Canadian  Act,  and  it  seems  well,  therefore,  to 
examine  them  with  some  care. 

The  British  North  American  Act  vests  the  appointment 
of  the  judges  of  most   of  the  Provincial  Courts   in  the 

»  ([1888]  14  App.  Cas.  46), 

«  Att,  Gen,  BriiUh  Columbia  v.  AU,  Oen,  Canada  ([1886]  12  App.  Cas.  295). 

"  Maritime  Bank  of  Canada  v.  New  Brunswick  (1892,  A.C.  497). 
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Grovemor-General  (s.  96) ;  and  empowers  the  Parliament  of 
Canada  from  time  to  time  to  provide  for  the  constitution, 
maintenance,  and  organisation  of  a  General  Court  of  Appeal 
for  Canada,  and  for  the  establishment  of  any  additional 
Courts  for  the  better  administration  of  the  laws  of  Canada 
(s.    101).      Pursuant     to     this    provision,    the     Canadian 
Parliament    passed    an     Act    in     1875    to    establish     a 
Supreme   Court   of  Appeal  and    a   Court   of  Exchequer 
(the    judges    of   which    Courts    are    the    same    persons, 
though   their    jurisdiction    is    different).      The    Act    was 
repealed  and  amended  in  1886  (49  Vic.  c.  135).  The  amending 
Act  is  now  in  force.     The  Supreme   Court  has  appellate 
jurisdiction  from  all  final  judgments  of  the  highest  Courts 
of  final  appeal  in  the  different  provinces  of  Canada,  and  in 
certain  other  specified  cases,  including  appeals  from  the 
decisions  of  its  own  judges  sitting  in  the  Court  of  Exchequer. 
If  the  appeal   is  from  a  judgment  of  the  Court  in   the 
Province  of  Quebec,  it  cannot  ordinarily  be  entertained 
unless  the  matter  in  controversy  amounts  to  the  sum  of 
;^400 ;  in  the  other  Provinces  there  is  no  such  statutory 
limit.    The  judgments  of  the  Supreme  Court  are  declared 
to  be  in  all  cases  final  and  conclusive,  "  saving  any  right 
which  Her  Majesty  may  be  graciously  pleased  to  exercise 
by  virtue  of  the  Royal  prerogative  "  (s.  71).     There  is  con-, 
currently  with  the  appeal  to  the  Supreme  Court  a  right 
of    appeal    direct    from    the    Superior     Courts    of    the 
different  Provinces  to  the  Queen  in  Council.     This  right 
existed     in    the    case    of   the    older   Provinces  prior   to 
the  passing   of  the   British  North  America  Act.     It  has 
since    been    conferred   by  order  in    Council   on    British 
Columbia,  the  North  West  Territories,  and  Manitoba,  when 
they  were  incorporated  in  the  Dominion.     Those  familiar 
with  the  work  of  the  Privy  Council  know  that  such  appeals 
are  not  infrequently  brought,  as  appellants  or  their  advisers 
often  prefer  to  bring  their  cases  before  the  Privy  Council, 
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rather  than  before  the  Canadian  Supreme  Court.  If  an 
appeal  is  decided  by  that  Court,  no  further  appeal  is  per- 
missible unless  by  leave,  either  of  that  Court  or  of  the  Privy 
Council  itself.    Leave  to  appeal  is  not  easily  obtained. 

Previously  to  the  enactment  of  the  new  constitution,  the 
diflferent  Australian  Colonies, ofcourse,hadtheirown  Courts. 
These  Courts  remain  with  the  same  jurisdiction,  and  under 
the  same  judges  as  before.  When  vacancies  occur,  the 
appointment  remains  in  the  governments  of  the  diflferent 
States.  The  Federal  Act  provides  for  the  creation  of  a  federal 
Supreme  Court,  to  be  called  the  High  Court  of  Australia, 
the  judges  of  which  are  to  be  appointed  by  the  Governor- 
General  in  Council.  Their  salaries  and  number  are  to  be 
fixed  by  the  Parliament.  The  jurisdiction  of  the  High 
Court  is  two-fold  (a)  original,  to  determine  questions  for 
which  Parliament  may  constitute  it  a  Court  of  first 
instance,  either  alone  or  concurrently  with  any  other  Court 
or  Courts,  and  (b^  appellate. 

The  original  matters  are  those  (i)  arising  under 
any  treaty,  (2)  aflFecting  representatives  of  other  countries, 
(3)  in  which  the  Commonwealth  is  a  party,  (4)  between 
States  or  residents  in  diflferent  States,  (5)  in  which  a 
mandamus  prohibition  is  sought  against  an  oflRcer  of 
;;he  Commonwealth  (s.  75).  The  Parliament  may  also 
invest  it  with  original  jurisdiction  in  any  matter  (i)  in- 
volving the  interpretation  of  the  Constitution,  (2)  arising 
under  any  laws  made  by  the  Parliament,  (3)  of  admiralty 
and  maritime  jurisdiction,  (4)  relating  to  the  same  subject 
matter  claimed  under  the  laws  of  diflferent  States  (s.  76). 
The  powers  under  these  two  sections  may  be  granted  also 
to  State  Courts  concurrently  with  the  High  Court.  Its 
appellate  jurisdiction  is  to  hear  and  determine  appeals 
from  any  Justice  or  Court  exercising  federal  jurisdiction, 
and  from  the  Supreme  Court  of  any  State  or  any  other 
State  Court  from  which  an  appeal  previously  lay  to  the 
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Queen  in   Council   (s.  73).     It  may  be  remembered  that 
the  Bill,  as  originally  presented  to  the  British  Parliament, 
proposed   to   do  away  altogether  with   appeals  from  the 
High  Court  to  the  Queen  in  Council,  and  that  this  proposal 
was  strongly  objected  to  in  this  Country.     The  section 
dealing  with  this  point  was  consequently  redrafted,  and 
now  prohibits  such  further  appeals  only  on  questions  as  to 
the  limits    inter    se  of  the  constitutional  powers   of  the 
Commonwealth,  and  any  State  or  States,  or  of  any  two  or 
more  States.      In  cases  where  such   questions  arise,  the 
decision  of  the  High  Court  is  to  be  absolutely  final,  unless 
that  Court  certifies  that  the  question  is  one  which  ought  to 
be  determined  by  Her  Majesty  in  Council.    In  other  cases 
the  right  of  Her  Majesty,  by  Her  royal  prerogative,  to  grant 
special  leave  to  appeal  to  the  Privy  Council  remains.     But 
the  Australian  Parliament  may  hereafter,  but  only  with  the 
express   consent   of  the  Crown,  make    laws  limiting  the 
matters  in  which  such   leave  may  be  asked.     Unless  and 
until  such  laws  receive  the  Royal  assent  the  right  of  appeal 
to  the  Privy  Council  will  not  practically  be  much  curtailed. 
With  reference  to  these  limitations  on  the  right  of  appeal, 
there  are  several  points  worthy  of  notice.  The  appeal  from 
the  Courts  of  the  several  States  to  the  Australian  High 
Court  is  not   exclusive.     The  right  of  appeal  from  those 
Courts  direct  to  the  Privy  Council,  which  was  originally 
given  by  virtue  of  the  Australian  Courts  Act,  1828,*  and 
has  been  continued  and  extended  by  subsequent  charters 
and  legislation,  still  exists,  as  in  Canada.  As  there,  where 
the  losing  party  appeals  to  the  High  Court,  neither  party 
is  entitled  as  of  right  to  any  further  appeal ;  but  the  right 
of  the  Crown,  in  virtue  of  the  royal  prerogative,  to  grant 
leave  for  a  further  appeal  in  cases  where  the  Privy  Council 
deem  it  right  to  do  so  remains,  except  where  taken  away  by 

»  9,  Geo.  rv.,  c.  83,  s.  16. 
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express  statutory  enactment.   In  the  British  North  Ameri- 
can Act  there  was  no  limitation  put  on  the  power  of  the 
Crown  to  grant  such  leave ;  while  in  the  Australian  Act  all 
questions  as  to  the  construction  of  the  constitution  are  ex- 
cepted.    On  the  other  hand,  no   express  restriction  was 
placed  on  the  power  of  the  Canadian  Legfislatures  to  frame 
laws  so  as  to  limit  or  prohibit  this  right  of  the  Crown  to 
grant  leave  to  appeal ;  but  the  Australian  Act  provides  that 
"  proposed  laws  containing  any  such  limitation  shall  be 
reserved  for  Her  Majesty's  pleasure/'  the  eflFect  of  which  is 
that  no  such  measure  can  become  law,  unless  approved  by 
the  Secretary  of  State,  whose  duty  it  is  to  advise  the  Crown 
in  such  matters.     The  Canadian  Parliaments  have,  in  at 
least  two  instances,  legislated  in  such  a  manner  as  to  pro- 
hibit appeals,  and  the  effect  of  such  legislation  has  come 
under  review  by  the  Privy  Council.     In  1872  and  1875  the 
Quebec  Parliament  passed  Acts  transferring  the  trial  of 
election  petitions  to  the  judges,  and  by  the  latter  provided 
that  "  the  judgment  of  the  superior  court  in  such  cases  shall 
not  be  susceptible  of  appeal."     A  candidate  who  had  been 
unseated  on  petition  by  the  Quebec  Court,  applied  to  the 
Privy  Council  for  special  leave  to  appeal.     But  the  leave 
was  refused,  on  the  ground  that   by  these  Acts  special 
powers  were  delegated  to  the  Court,  which  was  substituted 
for  and  exercised  the  powers  of  the  legislative  assembly,  and 
in  view  of  the  peculiar  nature  of  the  enactments  there  was 
no  prerogative  right   to  admit  an  appeal,  therefore  the 
leave  asked   for  must  be  refused.*      In  another  case,  the 
Parliament  of  Canada  having  passed   an  Insolvency  Act 
which  limited  the  right  of  Appeal,  and  declared  that  the 
judgment  of  the  Court  to  which  the  appeal  could  under  it 
be  made  should  be  final,  the  Privy  Council  held  that,  as 
the  Canadian  Statute  contained  no  words  derogatory  from 

Aubcrge  v.  Landry  ([1876]  2  App,  Gas.  102). 
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the  prerogative  of  the  Queen  to  allow  appeals  in  matters 
of  insolvency  as  an  act  of  grace,  leave  should  be  granted.^ 
There  are  analogous  instances  in  the  legislation  of  this 
Country,  by  which  the  common  law  right  or  privil^e  of 
the  subject  to  appeal  to  the  Crown  is  taken  away  altogether 
or  limited.  In  all  these  cases  the  restriction  is  by  express 
words  in  an  Act  of  Parliament,  to  which  the  consent  of  the 
Crown  has  been  given.  So  it  must  be  in  Axistralia,  and 
the  right  of  Appeal  is  not  likely  to  be  given  up,  except  in 
cases  where,  for  some  good  reason,  prompt  decision  of  the 
dispute  seems  so  important  as  to  render  the  possibility  of 
mistakes  by  the  local  courts  preferable  to  repeated 
appeals. 

The  above  resume  of  the  points  of  the  Australian  Act 
which  seems  most  important — viewed  from  a  constitutional 
standpoint — is  as  exhaustive  as  the  limits  of  space  permit. 
Other  federations  of  British  Colonies  may  possibly  be  pro- 
posed in  the  near  future.  Both  on  that  account,  and  from 
the  interest  which  naturally  attaches  to  an  event  so  impor- 
tant, the  progress  of  the  new  Commonwealth  of  Australia 
will  be  carefully  watched  by  all  who  study  the  making  of 
history.  Whether  the  Canadian  or  the  Australian  Act  is 
the  better  suited  to  the  needs  of  countries,  which  form  part 
of  the  British  Empire,  time  alone  can  show. 

J.  V.  Vesey  Fitzgerald. 

^Oushifig  V.  Dupup  ([1880]  5  App.  Cas.  409). 


Digitized  by 


Google 


148 

II.— THE     ROMILLY     SOCIETY :      ITS     OBJECTS 
AND    ITS    WORK. 

ENGLISH  lawyers  are  open  to  the  imputation  that 
they  attach  themselves  to  the  concrete,  neglect  the 
abstract,  care  little  for  principle,  and  thus  avoid  the  dis- 
traction, and  perhaps  hindrance  to  personal  advancement, 
which  anxious  thought  upon  wider  matters  than  mere  tech- 
nical law  necessitates.  The  ordinary  early  career  of  the 
lawyer  is  spent  in  applying  himself  to,  and  charging  his 
mind  and  memory  with  formulas,  maxims,  and  cases.  The 
process  tends  to  narrow  his  s)'mpathies,  and  endanger  his 
originality.  His  personal  success  becomes,  in  most  cases, 
the  all-pervading  care  of  his  life,  and  faithfully  does  he  bow 
down  to  and  fulfil  the  maxim,  that  the  law  is  a  jealous 
mistress  and  demands  exclusive  attention. 

We  are  not  pretending  to  dictate  what  a  lawyer's 
feelings  should  be,  but  only,  we  hope,  with  the  assent 
of  our  readers,  noting,  and,  perhaps,  deploring  the  fact. 
Along  with  the  acquisition  of  technical  knowledge,  or 
soon  after  it  is  attained,  comes  the  period  when  the 
practitioner  is  engrossed  in  and  studies  the  art  of  advocacy, 
such  as  small  causes  dictate,  not  by  any  means  a  sphere  in 
which  the  practice  of  the  higher  principles,  or  even 
morals,  would  be  found  profitable  in  the  worldly  sense 
From  this  enervating  influence  a  few  emerge,  but  many 
are  left  unaware  of  its  corrupting  eflfect.  Higher  aims,  a 
loftier  sense  of  public  duty,  an  anxious  care  for  the  repu- 
tation of  his  order,  should  present  themselves,  and  demand 
less  ielfish  absorption.  The  object  of  existing  legislation, 
its  merits,  or  injurious  effects,  the  necessity  for  its  amend- 
ment :  the  limits  of  new  legislation,  to  be  ascertained  by 
discussion  of  its  tendency,  are  all,  surely,  attractive  sub- 
jects for  the  employment  of  our  reason.  Something  must  be 
dared,  some  sacrifice  be  made,to  attain  to  legislative  or  legal 


Digitized  by 


Google 


THE  ROMILLY  SOCIETY.  1 49 

improvement,  though  selfish  interests  conflict.  At  this 
stage,  conscience  prompts  thought  and  a  wider  sense  of 
duty.  Fees  may  tempt,  employment  may  engross,  but  the 
small  voice,  hard  to  silence,  may  and  should  urge  to 
a  wider  range  and  sense  of  duty.  Some  follow 
the  political  temptation  —  the  road  to  distinction 
through  adherence  to  party  discipline.  Independence  is 
stifled,  the  fear  of  being  stamped  as  a  pursuer  of  "  fads  " 
represses  the  sense  of  duty.  Tiie  novice  takes  safety  for 
his  guide,  and  keeps  under,  his  better  instincts.  He  will 
not  seek  to  originate  or  to  reform  existing  abuses,  as  he 
may  have  been  at  first  prompted  to  do.  It  might  be  in- 
convenient to  be  consistent — to  be  original.  He.  views 
such  efforts  fi'om  a  standpoint  of  his  own  above  them, 
occasionally  striking  in,  to  aid  when  questions  have  become 
so  popular  as  to  enable  probable  credit  to  be  acquired.  He 
is  a  mercenary  for  what  will  pay  him  well. 

If  what  we  have  said  be  as  we  think  it,  a  true  analysis 
of  motives  and  temptations  which  beset  lawyers,  because 
they  are  men,  we  cannot  be  surprised  that  so  few,  possessing 
qualifications  as  great  as  we  know  many  lawyers  to  be 
endowed  with,  come  to  the  front  to  claim  the  earnest 
admiration  of  their  fellow -citizens  for  public  spirit. 

In  the  ordinary  run  of  professional  life  we  find  men 
immersed  in  the  petty  strife  of  everyday  actions  in  the 
Civil  courts,  the  tricks  of  advocacy,  witnessing  the  success 
of  the  wrong  over  the  right,  without  repining — even  with 
exultation  on  account  of  personal  success.  It  is  not  an 
ennobling  school,  it  must  be  admitted. 

We  see,  too,  in  the  courts  of  criminal  procedure — the 
Sessions,  the  Assizes,  the  Old  Bailey,  the  same  springs 
and  motives  at  work.  Justice  is  not  the  practitioner's  care  ; 
the  laws  working  ill  receive  no  criticism  from  him  :  the 
guilt  or  innocence  of  the  condemned  gives  him  no  anxiety, 
or  only  a  discomfort  soon  shaken  off'.     If  his  conscience  be 
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sometimes  stirred  as  to  what  ^w^A/ to  have  been  the  verdict, 
he  salves  it  with  the  comforting  reflection  that  he  is  only 
an  instrument  in  the  hands  of  Providence.  Stem  and 
revolting  and  unwise  sentences  may  momentarily  shock 
him,  but  he  restrains  his  criticism,  and  perhaps  even 
applauds  the  judge,  upon  whom  he  lays  the  responsi- 
bility. Such  are  the  material  agents  to  secure 
Justice  in  this  country.  Such  advocates  are  always  con- 
tent to  be  schooled  in  the  grooves  of  Time  without  change, 
and  deem  them  right  because  they  have  found  them  in 
existence.  We  are  proud  of  our  profession  :  we  hope  our 
criticism  will  be  deemed  justified  by  many,  and  though  it 
may  throw  a  passing  shadow  over  its  reputation,  our  only 
desire  is  that  we  may  make  it  nobler.  What  can  be  done 
to  reform  and  elevate  ?  We,  thus  expressing  ourselves,  are 
conscious  of  our  own  small  powers,  and  of  some  of  the  fail- 
ings we  have  sought  to  recognise  as  amendable.  Yet 
would  we  invite  all  to  the  work  which  we  have  in  hand, 
for  we  are  sure  that  a  little  explanation  of  our  hopes  and 
aims  will  attract 

The  Criminal  Law  has  remained  but  little  changed  in 
severity — its  sentences,  its  jargon,  and  the  helplessness  of 
the  accused  are  where  Romilly,  Macintosh,  Lord  John 
Russell,  and  Sir  Robert  Peel  left  it,  purged  only  of  some 
of  its  more  sanguinary  features.  The  poor  criminal,  as  Mr. 
Justice  Mathew  said,  **has  no  friends."  It  is  true  that 
Commissioners  have  sat  and  made  reports,  but  their  efforts 
have  been  neglected,  and  are  almost  forgotten.  The 
criminal  has  always  been  treated  as  neither  of  our  own  flesh 
nor  blood.  Judges,Recorders,Chairmen  of  Sessions,have  set 
themselves  to  convict :  then  turned  to  the  statutes  to 
see  how  much  punishment  they  could  give,  and  have  given 
it  according  to  their  own  peculiar  estimate  of  the  crime, 
always  with  the  idea  that  by  violence  they  could  repress 
violence)  by  severe  sentence  they  could  deter  from  crime. 
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Trumpery  thefts  have  been  accumulated  as  "  previous  con- 
victions," and  the  stealing  of  a  handkerchief,  a  barrow,  a 
gfarden  tool,  have  been  punished  with  ten  to  fourteen  years' 
penal  servitude ! 

A  change  has  come  over  this  senseless  practice.  A 
better  feeling  now  pervades  the  judicial  mind.  It  has  been 
proved  by  experience  recently,  that  sentences  may  be 
safely,  and  have  been,  reduced  by  30  per  cent,  of  their 
lengrth,  and  we  insist  may  still  be  further  moderated.  Along 
with  all  this  the  rigours  of  the  gaol :  penal  servitude :  in- 
sufficient food — all  fearful  instruments  of  severity,have  been 
by  recent  Rules  modified  and  improved,  although  in- 
sufficiently. 

Whilst  craving  pardon  for  this  prelude,  which  is  meant 
to  set  forth  the  reasons  for  founding  the  Romilly  Society,  we 
proceed  to  insist  upon  the  necessity  for  its  existence.  The 
clumsy  distortion  of  the  definition  of  felony  to  be  found  in  the 
Law  of  Constructive  Murder:  the  denial  of  the  effect  of  provo- 
cation by  words,  in  cases  of  murder,  which  may  move  human 
anger  to  the  utmost  depths,  and  master  the  self-control  of  the 
most  forbearing :  the  extraordinary  assumption  of  the  Secre- 
tary of  State  in  cases  of  doubt,  in  which,  as  in  Lieutenant 
Wark's  andother  instances  he  has  constituted  himself  a  court 
for  passing  a  substituted  sentence,  founded  upon  his  view  of 
the  immorality  of  the  accused,  and  disregarding  doubts  as 
to  the  correctness  of  the  conviction,  are  all  instances  calling 
for  correction.  We  could  multiply  these,  which  the 
thoughtful  are  continually  called  upon  to  consider,  but  we 
will  reserve  others  for  the  more  methodical  statement  of  the 
aim  and  objects  of  the  Society  with  which  this  article  con- 
cludes, in  order  that  we  may  say  something  of  those  who 
have  devoted  themselves  to  the  foundation  of  the  Romilly 
Society.  The  writer  of  this  article,  whose  judicial  action 
during  the  past  fourteen  years  has  encountered  some  adverse 
criticism  is  responsible  for  the  appeal  to  his  brethren.    He 
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appealed  in  May,  1898,  to  a  number  of  the  Judges  and  his 
legal  contemporaries  to  join  in  forming  a  Society,  the  objects 
of  which  we  have  already  briefly  sketched  in  part,  the  pro- 
spectusof  which  will  more  fully  show  what  is  needed.  Among 
the  Judges  he  found  the  late  Lord  Chief  Justice,  Lord  Russell 
of  Killowen ;  Lord  Justice  Roland  Vaughan-Williams;  Lord 
Brampton ; Mr.  Justice  Mathewaud  Mr.  Justice  Wright, early 
and  hearty  sympathisers.  Lord  James  of  Hereford,  the  able 
advocate  when  Attorney-General,  of  the  establishment  of  a 
Court  of  Appeal  for  criminal  cases,  was  among  the  first 
supporters  of  the  proposal,  and  he  has  since,  with  the  gene- 
rous kindliness  of  his  nature,  personally  assisted  its  delibera- 
tions. Members  of  Parliament:  philanthropic  and  large- 
minded  men  and  women  enrolled  themselves  in  the  ranks  of 
the  new  Society.  The  special  knowledge  of  the  Rev.  Douglas 
Morrison,  formerly  chaplain  of  Wandsworth  Gaol,  who 
proved  himself  so  useful  and  powerful  in  improving  the 
recent  Statute  for  the  regulation  of  Gaols:  the  life- long 
advocacy  of  mercy  by  Mr.  Robert  Johnson,  especially  to 
poor  girls  charged  with  infanticide,  of  whose  sufferings  he 
so  powerfully  wrote  in  the  pamphlet,  "  I  was  in  prison," 
entitle  these  gentlemen  to  special  mention  among  the 
many  who  are  labouring  with  us. 

Surely  we  may  assert  that  here  is  a  duty  clearly  outlined 
before  us  in  which  a  little  attention,  a  little  labour,  a  little 
expenditure  of  money  (we  ask  but  little),  may  be  potent  to 
effect  reform  and  obtain  better  treatment  for  the  much- 
neglected  convicts  and  occupants  of  our  prisons.  Humanity 
demands  it,  and  our  best  public  interests  require  it  at  our 
hands.  Some  very  useful  work  has  been  already  effected  by 
the  Society.  Opposition  to  proposals  in  Parliament  for  the 
further  extension  of  flogging,  watchful  care  in  opposing  the 
tendency  of  the  private  member  of  Parliament  to  legislate 
for  the  creation  of  new  offences,  and  successful  progress  in 
the  Reform  of  Prisons  may  be  counted  among  its  services. 


Digitized  by 


Google 


THE  ROMILLY  SOCIETY.  1 53 

The  name  of  Sir  Samuel  Romilly  was  adopted  in  the 
title  of  the  Society  because  to  him  belongs  the  merit  of 
being  the  most  distinguished  and  the  earliest  of  those  who 
advocated  a  more  merciful  Criminal  law  than  that  which  pre- 
viously existed.  He  found  the  law  written  in  blood.  With 
courage  and  perseverance  he  attacked  and  exposed  its  cruel 
and  baneful  operation.  He  was  met  with  ridicule  by  the 
shallow  and  unthinking,  and  with  powerful  opposition  by 
many  who  were  unable  to  emancipate  their  reason  from 
doubting  fears  of  the  results,  which  change  of  long  estab- 
lished practice  might  produce. 

The  work  so  worthily  begun  has  been  carried  on  by  others 
proud  to  emulate  and  succeed  him,  but  much  remains  to  be 
done.  Reform  of  the  kind  under  consideration  has,  alas! 
little  attraction  for  the  mass  of  mankind,  though  doubtless 
there  are  many  who  wish  success  to  the  endeavour.  The 
criminal  is  regarded  as  vermin  by  many,  and  deserving  of  no 
better  treatment  than  he  receives,  even  meriting  persecution 
rather  than  prosecution.  Philosophically,  proposals  for 
his  extinction  are  even  discussed.  Some  thinkers,  it  is  true, 
to  their  credit,  be  it  said,  have  sought  to  discover  means  for 
his  reformation,  but  their  labours  have  resulted  in  the 
advocacy  of  greater  severity  as  the  main  remedy. 

Occasionally  the  mind  of  the  public  is  startled  by  dis- 
closures of  drastic  official  action  in  their  supposed  interest, 
which  they  denounce  and  refuse  to  sanction.  But  soon  it  is 
easy  to  bring  these  luke-warm  humanitarians  round  to 
acquiescence  or  indifference  by  artful  stress  being  laid  upon 
the  necessity  of  ensuring  the  safety  o{\.\\^  community.  Thus 
there  ensue  heats  and  chills  in  the  public  sympathies 
towards  offenders. 

One  great  object  to  be  kept  in  view  by  the  friends  of  the 
Society  should  be  its  maintenance  as  a  powerful  means  of 
calm  investigation  and  amendment.  The  Society  in  no 
respect   disregard  public   security,   nor  would   it  aim  at 
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pampering  or  unduly  favouring  the  convict,  but  it  con- 
fidently hopes  to  prove  in  the  end,  that  the  public  safety  is 
best  secured  by  wise,  considerate,  and  humane  treatment 
of  the  criminal,  and  the  judicious  amendment  of  every 
law  which  conflicts  with  this  view. 

Some  of  the  reforms  which  the  Society  advocates  de- 
serve special  mention. 

In  the  front  rank  is  placed  the  necessity  for  the  appoint- 
ment of  a  Minister  of  Justice  charged  with  the  duty  of 
supervising  the  administration  of  the  Criminal  law  in 
all  particulars,  of  giving  advice  to  the  Crown  in  the 
exercise  of  the  Royal  Prerogative,  in  the  revision  of 
sentences  in  all  courts  whether  under  indictment  or  sum* 
mary  procedure,  including  orders  of  Magistrates. 

It  is  generally  but  erroneously  supposed  that  the  Secre- 
tary of  State  for  the  Home  Department  at  present  performs 
these  duties.  He  does  what  he  is  able  to  do,  under  a  vast 
burden  of  Ministerial  work,  aided  by  the  Permanent  Under- 
Secretary  and  a  clerk  in  the  Department,  in  cases  brought 
specially  to  his  notice.  But  these  form  a  small  proportion 
of  the  whole.  The  action  is  necessarily  timid,  imperfect,  and 
official.  It  has  been  often  argued  that  it  is  desirable  to  sub- 
stitute for  this  Minister — ^jaded,  overworked,  and  charged 
with  an  infinite  number  of  various  duties,  political  and 
administrative — another  with  undistracted  mind  empowered 
to  deal  with  a  mass,  it  is  true,  of  difficult  problems,  but  at  all 
events  alike  in  principle,  requiring  similar  knowledge,  and 
governed  by  similar  maxims.  Such  a  Minister  would  be 
empowered  and  therefore  bound  to  exercise  his  independent 
judgment. 

The  institution  of  a  Court  of  Appeal  in  criminal  cases 
is  the  next  most  urgent  reform.  The  Judges  themselves 
several  years  since  suggested  that  one  should  be  created. 
Its  chief  function  would  be  the  revision  of  sentences,  and 
to  re-try  at  the  request  of  the  Secretary  of  State  such 
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cases  as  he  might  refer  to  them  for  further  argument  and 
consideration  in  public. 

Then  comes  Reform  of  the  system  of  penal  servitude.  Of 
this  punishment  the  initial  stage  is  nine  months'^  solitary  im- 
prisonmtfitf  a  most  fearful  and  injurious  infliction.  Of  the 
whole  course  of  penal  servitude,  competent  observers  pro- 
nounce that  it  is  degrading  to  the  mind  and  the  senses, 
fraught  with  the  effects  of  horrible  companionship  and 
so  hopeless,  so  like  to  slavery,  as  to  destroy  every  remnant 
of  good  feeling,  moral  fibre  and  strength  of  will  of  the 
wretched  convict,  who  when  at  last  he  is  released  is 
returned  upon  the  tide  of  life,  a  wreck,  to  be  carried  hither 
or  thither,  where  stronger  rascality  and  ruffianism  may 
force  or  lead  him. 

Reform  of  prison  regulations  especially  those  relating  to 
the  treatment  of  untried  prisoners  next  demands  attention 
At  present  this  treatment  cannot  be  reconciled  with  the 
maxim  of  law  which  presumes  them  to  be  innocent.  The  de- 
grading and  indecent  personal  examination— the  dietary 
scale*  scientifically  contrived  in  weighed  and  measured 
quantity  to  suit  the  average  of  large  and  small,  strong  and 
weak,  delicate  and  coarse,  or  large  and  small  feeder,  with- 
out care  for  the  suffering  of  the  extremes, — the  torture  of 
the  plank  bed,* — ^the  absence  of  amusements  or  recrea- 
tion,— the  Regulations  that  restrict  the  receipt  of 
letters  for  a  long  period  after  conviction,  and  when 
permitted  only  occasionally,  at  long  intervals,  the 
privilege    is    liable    to    forfeiture    for   trifling  offences, 

»  Reduced,  to  six  months  by  Rules  under  the  Slat.  6i  &  62,  Vict.  c.  41, 
still  a  fearful  and  unjustifiable  infliction. 

'  Now  after  20  years  have  passed  during  which  the  scale  has  been 
denounced  by  the  writer  and  others  and  defended  by  officials,  it  has  been  declared 
insufficient  in  quantity  and  quality,  but  timidly  improved  only  to  a  meagre 
extent. 

*  Almost  abolished — why  not  entirely?  ** Every  male  person  over  16  and 
under  60  years  of  age  sentenced  to  hard  labour  shall  be  required  to  sleep  with- 
out a  ipattr^s  for  tb^  first  14  days,  unless  the  medical  officer  shall  order  otherwise/' 
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perhaps  inadvertently  committed,  for  a  sulky  look  at  an 
insulting  warder  or  a  hasty  expression  wrung  out  by 
provocation — the  punishment  of  bread  and  water  and  con- 
finement to  the  cells  for  slight  offences,  inflicted  with 
tyrannical  readiness,  and  flogging  with  the  cat-o'-nine- 
tails. These  latter  inflictions  are  shown  to  be  arbitrary,  and 
in  part  unnecessary,  by  the  excessive  number  of  instances 
in  one  prison  compared  with  another. 

Prison  Visitors  to  be  encouraged  and  their  duties  and 
powers  enlarged. 

The  Moderation  of  sentences  of  unnecessary  severity. 

The  Question  of  Capital  punishments. 

The  amendment  of  the  law  of  "  Constructive  *'  Murder. 

The  amendment  of  the  law  of  Murder  in  respect  of 
provocation. 

The  amendment  of  the  law  in  respect  of  Infanticide. 

The  abolition  of  sentences  of  flogging. 

To  secure  the  granting  of  bail. 

Provision  for  the  defence  of  accused  persons. 

To  secure  the  release  and  compensation  of  the  inno- 
cent convicted,  and  wrongly  accused,  and  to  procure  the 
reconsideration  of  doubtful  convictions,  or  excessive 
punishments. 

The  foregoing  are  set  forth  as  specimens  of  the  work 
which  the  Society  is  carrying  out,  but  they  must  not  be 
taken  to  limit  its  action  in  any  cognate  matters  it  may 
choose  to  entertain. 

In  conclusion,  the  Society  confidently  appeals  to  the 
Profession  outside  and  to  the  world  to  support  its  endea- 
vours. 

Chas.  H.  Hopwood. 

1  Can  now  only  be  inflicted  after  special  reference  to  the  Secretary  of  State 
and  hi^  conBrmaiion  obtained.  This  is  our  greatest  success.  It  is  not 
regulated  by  Rules,  but  by  express  words  in  ihe  Statut  e  6i  &  62  Vict.  c. 
41^8.  5.  Some  other  useful  reforms  have  been  embodied  in  the  Rules  of  1898 
which  have  become  law. 
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III.— SPECULUM    AND    MIRROR. 

THE  word  Speculum,  and  corresponding  words  in 
ancient  and  modern  languages,  such  as — to  lake 
only  the  less  obvious  ones— Hebrew,*  Arabic,'  Greek,* 
and  Icelandic,*  have  been  used  for  many  centuries  to 
denote  handbooks  on  different  subjects.  In  this  sense 
Speculum  is  comparatively  late  in  origin,  but  its  connexion 
with  the  literal  mirror  is  obvious.    A  line  of  Terence, 

Inspicere tanqtiam  in  speculum  in  vilas  omnium^^ 

may  supply  the  link.  The  word  means  a  book  in  which 
certain  statements  or  pictures  (for  many  ofthe  more  popular 
Specula  were  illustrated)  appear  as  in  a  mirror.  In  one 
case  (that  of  Durandus,  mentioned  later)  the  book  was  also 
called  Speculation  This  terra,  however,  is  more  properly 
derived  from  specula  than  from  speculum.  Specula^  specular 
and  speculation  generally  imply  an  attempt  by  research, 
speculum  having  no  such  meaning,  but  being  confined  to 
what  is  the  result  of  research.  The  reason  ofthe  employ- 
ment of  such  a  word  as  speculum  seems  to  be  the  ineradi- 
cable tendency  to  metaphor  in  writing,  illustrated  by  the 
analogous  cases  of  the  numerous  Anthologies,  Ladders, 
Labyrinths,  Garlands,  etc. 
In  classical  literature  there  are  none  but  faint  foreshadow- 

*One  ofthe  most  interesting  examples  is  Bamd'SpUgel,  Speculum  Clarum,  a 
German  book  in  Hebrew  characters,  published  at  B&le  in  1602. 

*Sach  as  Speculum  Mundum  represeTUans,  interprete  Abrahamo  EccheUensi 
(Paris,  164 1). 

'There  are  at  least  two  Catoptra.,  that  of  Petnis  Auresevallis,  also  called 
Bationalis  sive  Speculum  Eccleiice,  and  Fludd*s  KaOoXiKov  medicorum  KdroTrrpov 
(Frankfort,  163 1). 

^S.  Lyche,  Einn  lytiU  Idruna  Spegill,  translated  by  Olaf  Gislason  (H<5lar  in 
Iceland,  1775),  a  volume  of  sacred  verse.     Also  the  SpecuJum  Regale  (see  below). 

*Adelphi,  iii.,  3,  61. 

*  Augustine,  De  Speculo,  deBnes  SpecuUUio  as  longe  videre.  This  would  perhaps 
hardly  be  recognised  as  true  in  the  Throgmorton  Street  of  to-day. 
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ings  of  the  future  metaphorical  use.  One  has  already  been 
given,  another  occurs  in  the  same  play  : 

Pueri  in  quibus  ut  in  specula  natura  cernitur^ 

Somewhat  similar  uses  occur  in  Lucretius  : 
Hoc  igitur  speculum  nobis  natura  futurt 
Temporis  exponit  post  nostram  denique  mortcm^^ 
and  in  Cicero,  whose  use  of  speculum  naturx^  may  be  com- 
pared with  the  phrases  just  quoted.     In  the   Corpus  Juris 
only  the  literal  use  is  found.  One  of  the  meanings  given  by 
Du    Cange    is   registrum  or  regestum  or   series  cartarum. 
The  use  of  the  word  by  Dante  is  interesting.     In  Par.  ix. 
6i,  he  says: 

Su  sono  specchiy  voi  dicete  tranty 
Onde  rifulge  a  noi  Dio  guidicante^ 
a  kind  of  forerunner  of  the  later  connexion  between  justice 
and  the  mirror.  Compare  Par.  xiii.,  59,  perhaps  suggested 
by  St.  Thomas  Aquinas*  suggestion  that  the  Word  is  the 
speculum  of  God.  Dante's  arrangement  of  sins  in  the  Pur- 
gatorio  was  probably  derived  from  St.  Bonaventura's 
Speculum  Beatce  Virginis.  In  the  eighth  epistle  (to  the 
Italian  Cardinals)  Dante  says,  Nescio  quod  speculum^  Inno- 
centiumy  et  Ostietisem  declamont.  This  is  an  allusion  to  the 
Speculum  Juris  of  Gulielmus  Durandus  or  Durante  (d.  1296) 
IW;HiMi^t^  Bishop  of  Mende  ;*  the  others  named  in  the  sentence  being 

probably  the  Compilatio  Tertia  of  Innocent  III.,  and  the 
glosses  on  Canon  Law  by  Enrico  da  Susa,  Cardinal  ot 
Ostia. 

Four  great  classes  of  Specula  maybe  distinguished,  theo- 
logical, philosophical,  legal,  and  general,  including  satir- 
ical, of  which  many  examples  exist.  Theology  seems  to 
lead  the  way  ;  the  oldest  work  of  the  kind — as  far  as  the 

*  iii.  4.  51. 

2  iii.,  987. 

"  Z>tf  FinibWy  ii.,  10,  32. 

*  Whence  Durandus  was  sometimes  known  as  SpeculcUor,  a  use  ol  the  term 
etymologically  wrong. 
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writer's  researches  have  extended — is  the  De  Speculo  of  St. 
Augustine.^  The  point  of  the  work  is  that  the  mind  of  man 
is  the  speculum  of  the  Trinity,  and  on  it  the  Beatific  Vision 
may  be  impressed.  The  theological  speculum  came  down 
as  a  commonplace  through  many  centuries,  in  fact,  up  to 
a  few  years  ago.'*  Among  books  of  this  kind  the  first  place 
is  taken  by  the  famous  Speculum  Humance  Salvationisy^  the 
production  of  which  in  large  quantities  taxed  to  the 
utmost  the  resources  of  the  xylographic  art  just  before  the 
invention  of  printing.  Others  of  the  more  prominent 
specula  of  this  kind  were  the  encyclopsediac  Majus  Speculum 
of  Vincent  of  Beauvais,  the  Speculum  Per/ectionis  oi 'Brother 
Leo  the  Franciscan,*  the  Speculum  Spiritualium  of  Richard 
Rolle  of  Hampole,  the  Specchio  da  Croce  of  Domenico  Caval- 

CO,  and  the  Miroir  de  FAme  PkkeressCy  attributed  to  Mar- 
garet of  Navarre,  and  translated  by  Queen  Elizabeth  as 
**  The  Mirror  of  the  Sinful  Soul,"  This  list  comprises 
only  a  small  selection  of  the  vast  mass  of  theological  spe- 
cula. Among  philosophical  and  general  may  be  classed 
two  or  three  of  the  more  notable.  The  perennial  Speculum 
NocttuB  or  Etdenspiegel  is  known  to  everyone,  at  any  rate  by 
name.  History  is  represented  by  the  Speculum  Historiale  of 
Richard  of  Cirencester,  science,  true  or  false,  by  the  three 
Specula  of  Roger  Bacon,  Alchimice^  Secretorum^  and 
Mathematical  and  the  Speculum  Astrologice  of  Albertus 
Magnus.  Considerably  later  social  matters  are  dealt  with 
in  Gascoigne's  "  Steel  Glass."  There  are  several  anony- 
mous Spanish  EspejoSy  such  as  de  Caballertas  and  de 
Prindpes  y  CaballeroSj  somewhat  in  the  Castiglione  style. 

^  Itself  possibly  based  on  the  ta-oirrpov  of  the  Book  of  Wisdom. 

*  e,g,y  Canon  Newbolt's  Speculum  Saoerdotum  (1894). 

*  This  work  has  often  been  edited  and  described,  e,g.,  by  Berjeau,  Essai  Bihlio. 
graphiqm  sur  le  Speetdum  Mutnancs  SalwUianis  (Paris,  1862). 

*  RecenUy  edited  by  P.  Sabatier  (Paris,  1898),  and  translated  by  S.  Evans  as 
**  The  Brother  Minors'  Mirror  of  Perfection." 
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Sometimes  the  writers  throw  their  ideas  into  verse,  as  in 
the  Idruna  Spegilly  the  Speculufn  Regum^  the  prologue  to 
the  Sachsenspiegelj  and  the  *'  Myrroure  for  Magistrates." 
The  strangest  of  all  the  satirical  ones  is  surely  a 
production  of  the  seventeenth  century,  Speculum  juve- 
num  uxores  tmpetuose  affectantium^  in  quo  plurinos  fern- 
inarum  viperuws  mores  ex  omni  pene  genere  con- 
ditorum  selcdos  sole  clarius  deprelufident}  In  the  long 
title  of  Sebastian  Brant's  Stultifera  Navis  the  word  speculum 
is  used.  This  was  no  doubt  introduced  as  an  attractive 
phrase,  likely  to  be  found  taking  in  a  popular  work."  The 
vogue  of  similar  works  is  also  shown  by  the  fact  that  the 
"  Myrrour  of  the  World  "  was  printed  by  Caxton  and  the 
"  Myrrour  of  the  Church  "  by  Wynkyn  de  Worde,  both 
translations.* 

In  the  days  when  the  practice  of  the  law  was  largely  in 
the  hands  of  ecclesiastics,  the  transition  from  theology  or 
philosophy  to  law  was  easy,  and  a  popular  title  was  also 
to  be  desired.  The  fact  that  Augustine  and  Aquinas  had 
used  the  word  would  be  sufficient  to  consecrate  it,  and 
both  lawyers  and  laymen  were  accustomed  to  both  the 
idea  and  the  phrase.  It  is  impossible  to  arrange  the  legal 
specula  quite  in  order  of  date,  but  perhaps  the  Speculum 
Juris  Canonici of  Petms  Blessenis  or  Peter  of  Blois  (d.  1 200), 

*  The  tendency  of  early  legal  writers  to  make  use  of  verse  in  order  to  convey 
their  meaning  has  often  been  noticed.  Something  on  the  matter  will  be  found 
in  the  Law  Magazine  and  Review,  vol.  xxii.,  p.  224.  As  far  as  regards  the 
SachsenspegUlt  the  words  of  its  latest  editor,  Dr.  Julius  Weiske,  are  as  follows  :— 
Recht  und  Poesie  stehen  in  inniger  Verbindung ;  Poesie  ist  im  Rechte  und  die 
Rechtsausdriicke  werden  von  den  Dichtern  mit  Vorliebe  venu'endet ;  (preface  to 
7th  Ed.,  Leipsic,  1895). 

«  Anon:  Paris,  1647. 

*  It  is  not  without  interest  to  note  that  when  Gutenberg  and  his  partners  were 
printing  at  Strassburg  in  1438,  they  made  it  known,  in  order  to  divert  suspicion, 
that  they  were  making  mirrors  by  a  new  process.  Was  this  possibly  a  play  on 
words,  with  a  veiled  allusion  to  literary  mirrors  ? 

The  first  ot  the  Speculum  Mufuii,  the  second  of  Hugh  of  St.  Victor's 
Speculum  EecUna, 
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a  famous  book  with  the  Canonists,  has  the  right  to  the  first 
place.  The  thirteenth  century  produced  several,  the  best 
known  being  no  doubt  those  primitive  manuals  of 
"  Kaiserrecht"  ^  the  Sachsenspiegel  or  Speculum  Saxontcum 
compiled  by  Eike  von  Repgow  about  1230,  and  the 
Schwabenspiegel  or  Speculum  Suevicumy  also  called  Lant- 
rehtbuoch  (no  doubt  founded  on  its  Saxon  predecessor), 
compiled  by  an  anonymous  editor  about  1278.  Both  have 
been  edited  many  times,  and  are  among  the  most  valuable 
monuments  of  the  early  German  law."  On  the  same  lines 
is  the  Spiegel  der  Deutscheti  Leute^  To  about  1240  belongs 
the  Speculum  Regale^  known  in  the  vernacular  as  Konungs- 
Skuggsja  or  Kongs-SkuggstOy  chiefly  a  description  of  Iceland 
and  Greenland  and  the  Northern  Seas.  This,  like  the 
German  speculuy  has  gone  through  numerous  editions,*  and 
may  be  considered  a  law  book  by  virtue  of  the  appendix 
annexed  to  it  This  is  a  treatise  on  the  relations  of  Church 
and  State  in  Norway,  and  contains  numerous  citations  from 
the  Corpus  Juris  Canonici.  From  the  South  of  Europe 
come  the  Speculum  Juris  of  Uurandus  (already  men- 
tioned), and  the  Especulo  0  Espejo  de  Todos  los  Derechos  of 
Alfonso  el  Sabio.  To  the  fourteenth  century  belongs  the 
Speculum  de  Tregua  et  Pace  of  Joannes  Andre  'ded.  1348), 
the  framer  of  the  statutes  of  Bologna  University  and  the 
defender  of  the  legality  of  the  election  of  Boniface  VIII. 
In  the  same  century  was  written  the  first  and  last  English 

^  Mr.  Jenks  alludes  to  the  legends  which  grew  up  later,  by  which  the  author- 
ship of  these  specula  was  attributed  to  kings  and  emperors.  {Law  and  Politics 
in  tJie  Middle  AgeSf  p.  48). 

'  There  is  an  edition  of  the  Sachsenspiegel  dated  as  early  as  1484,  published  at 
Augsburg  by  Theodoric  von  Bocksdorf,  Bishop  of  Nuremberg.  It  was  glossed 
during  the  same  century  by  Nicholas  Wurm. 

»  Not  printed  until  1857. 

*  Not  to  be  confounded  with  the  SpectUum  Begum  of  Godfrey  of  Viterbo,  or 
the  Speculum  Begale,  the  work  of  one  Williams,  who  prophesied  in  it  the  death 
of  James  I.  in  1625,  and  suffered  for  treason. 

*  The  best  seems  to  be  that  of  Christiania,  1848. 

II 
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mirror  of  a  strictly  legal  nature.  The  "  Mirror  of  Justices," 
though  stated  by  Plowden^  to  have  been  written  before  the 
Conquest,  was  undoubtedly  the  work  of  Andrew  Home  or 
Horn,  who  died  in  1328.  Whether  it  was  compiled  during 
this  or  the  previous  century  seems  quite  uncertain.  It  was 
first  published  in  1642  as  Miroir  des  Justices  vel  Speculum 
Justitiarorum^  and  translated  into  English  by  William 
Hughes  four  years  afterwards.a  The  work  is  exceedingly 
inaccurate  in  its  law,  and  probably  was,  as  Professor 
Maitland  suggests,  professionally  a  failure.  This  would 
account  for  the  delay  in  publishing  a  manuscript  which 
must  have  been  known  long  before  1642.  Of  a  similar 
title,  but  in  other  respects  very  different,  was  the 
"  Myrroure  for  Magistrates,"  chiefly  known  by  the 
**  Induction  "  written  by  Thomas  Sackville,  Earl  of  Dorset, 
about  1557.  The  main  body  of  the  work,  like  the 
"  Induction  "  in  somewhat  halting  verse,  was  completed 
by  Baldwin  and  Ferrers,  and  published  in  1559  and  1563. 
It  is  rather  a  moral  than  a  legal  work,  but  has  incidental 
legal  references.  In  1584  appeared  "A  Mirour  for  Mages- 
trates  of  Cyties,"  by  that  dull  and  voluminous  writer, 
George  Whetstone.  It  was,  no  doubt,  suggested  by  the 
previous  work.  To  the  same  century  belong  Der 
Richterlich  Clagspiegel  of  Sebastian  Brant,*  and  Der 
Layenspiegel  oi  Ulrich  Tengler.  The  first  is  a  treatise  on 
procedure,  the  second  deals  more  particularly  with  torture 
as  applied  in  the  Suabian  Courts.  From  Spain  came 
Pedro  Belluga,  Speculum  Principum  ac  yustiticB^  in  the 
sixteenth  century,  and  in  the  seventeenth  Gabriel  Berart, 

^  Comm.,  8. 

«  The  latest  edition  is  the  one  edited  for  the  Selden  Society  by  Mr.  W.  J. 
Whittaker  (1895).  H*  P**^*  ^^®  ^*^®  *^  ^^^5  ^°  ^^9°»  ^^^  ^^^^  *^  ^°^  mvs^ 
evidence. 

»  Strassburg^,  1542.       *  tft.,iS44.     *  Valencia,  1530. 
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Speculum  Visitationis^  a  treatise  on  the  jurisdiction  of 
visitors  of  corporations. 

Occasionally  specula  have  been  associated  with  the 
names  of  eminent  lawyers.  For  instance  in  1870  a  trans- 
lation of  Blossius  under  the  name  of  The  Mirror  for  Monks 
was  published  by  Sir  John  Duke  Coleridge,  then  Attorney- 
General,  afterwards  Lord  Coleridge,  C.J. 

Enough  has  perhaps  been  said  to  draw  the  attention  of 
the  reader  to  a  curious  and  almost  obsolete  class  of  books, 
They  took  advantage  of  a  fashionable  term.  Some 
succeeded  and  some  did  not,  but  in  any  case  the  title  was  no 
doubt  adopted  with  a  view  of  attracting  the  customers  of 
the  bookseller.  With  regard  to  legal  specula  the  biblio- 
graphy is  as  complete  as  the  writer  can  make  it ;  with 
regard  to  others  of  course  only  some  of  the  more  interest- 
ing and  important  have  been  named.  A  full  bibliography 
of  these  would  probably  mean  the  naming  of  some  hun- 
dreds of  volumes,  and  would  be  second  in  number  only 
to  the  books  of  emblems.  A  list  of  such  of  the  latter 
as  are  of  legal   interest,  such    as  Alciati's,  still  remains 

to  be  compiled. 

James  Williams. 

'Barcelona,  1627. 
Note.— The  History  of  the  word  Summon  is  strikingly  similar  to  that  of 
Speculum,  The  theologians  and  the  lawyers  appear  to  have  begun  to  use  it 
about  the  same  time,  the  former  probably  a  little  the  earUer,  for  the  Summa 
Sententiarvm,  attributed  to  Hugh  of  St.  Victor,  must  have  been  prior  in  date  to 
Vacarius'  Summa  de  Matrimonio  (see  Law  Quarterly  Review  for  1897).  As 
some  specula  were  in  verse,  so  was  at  least  one  legal  avniTna,  or  ckAov)},  to  use 
its  Byzantine  equivalent.  Michael  Constantine  Psellus  (1020-1105),  wrote  his 
c/cAoy^  or  Synopsis  in  verse  of  the  most  pedestrian  kind  possible.  Baldus 
altered  the  term  a  little  and  called  some  of  his  writings  Summaria.  Among  the 
more  important  legal  summa  were  the  Summa  Placentini,  the  Summa  Juris 
Civilis  of  Azo,  the  Summa  Aurea  or  Hostiensis,  and  the  Summa  Artis  Notaries, 
The  greatest  summa  of  all  was  the  Summa  Tkeologifc  of  St.  Thomas  Aquinas, 
and  this  may  be  to  some  extent  claimed  by  the  lawyers,  as  though  the  work  is 
primarily  theological  and  ethical,  it  contains  both  definitions  and  discussions  of 
legal  terms  and  principles.  In  one  case  the  writers  of  summoe  and  specula 
differed.  There  seems  to  have  been  no  term  used  for  the  writer  of  a  specvlwm, 
but  the  writer  of  a  summa  was  classed  among  summUtcs,  Like  speculum,  summu 
in  its  literary  sense  came  into  vogue  after  the  period  of  the  Corpus  Juris], 
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IV.—THE  INTERPRETATION  OF  TREATIES. 

{Continued  fram  page  9) 

THE  true  interpretation  of  the  clause  in  dispute 
necessarily  turns  on  the  intention  of  the  contracting 
parties  in  1825,  as  evidenced  by  the  record  of  their 
negotiations.  These  were  carried  on  by  the  Russian 
Foreign  Minister  and  Count  Lieven  (Russian  Ambassa- 
dor at  the  Court  of  St.  James)  on  the  one  side,  and  by 
Sir  Charles  Bagot,  our  Ambassador  at  St.  Petersburg, 
under  the  instructions  of  George  Canning  (then  Secretary 
of  State  for  Foreign  Affairs)  on  the  other,  Bagot  being 
subsequently  displaced  by  Stratford  Canning,  specially- 
appointed  plenipotentiary  for  the  conclusion  of  the  treaty. 
It  is  impossible  in  a  short  space  to  do  more  than  at- 
tempt candidly  to  recapitulate  the  results  arrived  at  by  a 
perusal  of  the  correspondence  on  both  sides.  ^  From  this 
it  appears : — 

(i.)  That  the  treaty  was  made  principally  in  order  to 
settle  once  for  all  Russia's  pretensions  to  dominion  over 
the  Pacific  in  which  the  valuable  seal  fisheries  were  in- 
volved ;  the  settlement  of  the  Continental  boundaries  was 
a  subsidiary  matter  introduced  mainly  in  order  to  afford 
Russia  the  opportunity  for  retiring  from  her  untenable 
position  on  the  other  matter  without  loss  to  her  dignity  or 
hurt  to  her  amour  propre. 

(2.)  That  the  boundary  was  to  follow  the  crest  of  the 
chain  of  mountains  nearest  the  sea,  but  that  it  was  regarded 
as  quite  possible  that  no  complete  chain  existed,  and  in 
that  event  the  natural  was  meant  to  be  supplemented  by 
the  artificial  boundary.  Thus  we  find  that  the  Hudson 
Bay  Company,  on  being  consulted  as  to  the  Russian  pro- 
posals, suggested  the  expediency  of  some   more  definite 

1   Vide.  The  Fur  Seal  Arbitration  Papers,  1893. 
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demarcation  on  the  coast  than   the  supposed  chain    of 
mountains  parallel  to  it. 

(3.)  That  what  the  Russo- American  Company  and  what 
Russia  herself  sought  was  a  monopoly  of  trade  with  the 
Indians;  and,  in  the  words  of  Mr.  Polatina,  one  of  the 
Russian  plenipotentiaries  (in  his  report  to  the  Russian 
foreign  office),  "  the  establishment  of  a  barrier  at  which 
"  could  be  stopped  once  for  all,  to  the  north  and  west  of 
**  the  coast  allotted  to  the  Russo- American  Company,  the 
"encroachments  of  the  English  agents  of  the  Hudson  Bay 
"  Company." 

(4.)  That  it  was  urged  as  a  matter  essential  to  the 
interests  of  Russia  that  she  should  control  the  sea-board  at 
all  points.  Thus  she  rejected  the  proposal  that  the 
boundary  should  be  formed  by  the  seaward  base  of  the 
mountains  nearest  the  sea,  because  she  conceived  that  in 
places  it  might  reach  to  the  ocean.  It  cannot  be  denied 
that  this  policy  is  not  altogether  borne  out  by  Article  VI., 
by  which  the  right  is  granted  to  British  subjects  of  navi- 
gating freely  and  without  hindrance  **  all  the  rivers  and 
**  streams  which  in  their  course  towards  the  Pacific  Ocean 
"  may  cross  the  line  of  demarcation  described  in  Article 
"  III.  of  the  present  Convention."  But  treaties  are  nearly 
always  formed  on  the  lines  of  give  and  take,  and  further, 
the  right  is  in  the  nature  of  a  licence  only,  and  it  is  not 
clear  that  it  would  extend  to  ships  of  war. 

Arguments  have  been  advanced  on  the  side  of  the 
United  States  from  prescription  and  from  the  maps  pub- 
lished since  1825.  But  the  facts  are  nearly  all  contested 
by  writers  on  the  other  side ;  and,  even  if  they  are  correct, 
the  arguments  based  upon  them  do  not  carry  conviction. 
On  the  whole,  it  appears  that  the  sea  mountains  were  in- 
tended to  form  the  boundary,  which  was  to  be  helped  out, 
if  necessary,  by  an  artificial  line  ten  leagues  from  the 
coast ;  and,  though  here  we  are  on  more  delicate  ground, 
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the  evidence  produced  in  favour  of  a  forced  meaning  of 
*^  stnuosiUs^'  is  not  strong  enough  to  oust  the  stronger 
evidence  and  the  more  natural  meaning  that  it  was 
intended  to  include  all  the  windings  of  this  most  irregular 
coast :  bays,  fiords,  gulfs  and  inlets.  Indeed,  it  would  be 
hard  to  draw  the  line  between  gulfs  that  are,  and  gulfs  that 
are  not,  " sinuosiUs  de  la  cote''  The  head  of  such  inlets 
may  be  arrived  at  by  ascertaining  the  point  where  (taking 
an  average  of  the  whole  year)  the  salt  water  leaves  off  and 
the  fresh  water  commences. 

I  have  already  referred  to  the  Transvaal  affair.'  A  few 
of  the  legal  points  in  dispute  may  be  touched  upon  in  this 
connection,  though  I  must  rigidly  eschew  all  considera- 
tions of  a  political  character.  And  first  with  regard  to  the 
much-harassed  question  of  Suzerainty  or  no  Suzerainty. 
Mr.  Chamberlain  endeavoured  in  his  despatches  to  import 
a  vague  suzerainty  controlling  our  general  relations  with 
the  South  African  Republic,  and  going  beyond  the  express 
restrictions  of  the  full  sovereignty  of  that  power  detailed 
in  the  London  Convention.  He  put  forward  the  argument 
that  the  preamble  of  the  Pretoria  Convention  of  1881  had 
not  been  repealed  by  the  London  Convention  of 
1884,  but  that  the  latter  had  only  substituted  a  set 
of  new  articles  in  place  of  the  old  ones.  Now,  ad- 
mitting that  this  could  be  so,  disregarding  Lord 
Derby's  letter  of  15th  February,  1884,  written  immediately 
after  the  conclusion  of  the  convention  :  *'  Your  Govern- 
ment will  be  free  to  govern  the  country  without  inter- 
ference, conforming  only  to  the  provisions  of  article  4  " — 
disregarding  also  the  fact  that  the  Convention  of  1884 
has  a  preamble  of  its  own,  and  that  it  is  an  unheard-of 
thing  for  a  treaty  to  have  only  a  preamble  and  nothing 

^  I  am  here  indebted  to  Professor  Westlake's  Lecture  on  the  Transvaal  War, 
Cambridge,  Nov.  9,  1899.  VUt^  also  M.  HeUbron  in  the  Rt%me  Qinirale  de 
Droit  JfUemational  Public. 
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else,  or  for  one  treaty  to  have  two  preambles — disregard- 
ing, finally,  the  notorious  and  generally-accepted  maxim 
that  the  narrow  rules  for  the  construction  of  private  docu- 
ments have  no  application  to  international  compacts  — in 
spite  of  all  this,  you  cannot  prove  the  existence  of  a 
suzerainty.  For  the  suzerainty  of  the  preamble  of  188 1  is 
not  a  vague  term,  but  is  defined  as  being  constituted  by 
the  terms  of  the  articles  that  follow.  It  is  a  convenient 
bit  of  nomenclature  to  express  an  aggregate  of  numerous 
restrictions,  and  was  suggested,  no  doubt,  by  a  comparison 
with  the  somewhat  similar  relations  set  up  a  couple  of 
years  before  (by  the  Treaty  of  Berlin)  between  Turkey  and 
her  half-emancipated  provinces.  '*  The  consideration," 
says  Professor  Westlake,  "  that  any  other  suzerainty,  a 
word  undefined  in  International  Law,  would  reduce  any 
and  every  Convention  to  a  sham,  is  decisive." 

As  to  the  Franchise.  With  regard  to  this,  as  well  as  to 
the  other  alleged  infractions,  let  me  repeat  that  while  they, 
or  many  of  them,  undoubtedly  constituted  good  grounds 
for  the  making  of  representations  by  our  Government  in 
the  interests  of  its  subjects,  representations  which  might 
in  the  last  resort  be  enforced  by  war,  yet  this  consideration 
must  be  kept  entirely  distinct  from  the  question  :  Has  the 
treaty  been  broken  or  has  it  not  ?  Now  there  is  not 
a  word  about  the  Franchise  in  the  whole  Convention. 
Nor  can  it  fairly  be  said  that  the  reason  for  this 
silence  is  that  it  was  understood  that  the  status 
quo  in  that  matter  should  be  perpetually  continued. 
For  in  1882,  after  the  Pretoria  Convention,  our 
Government  had  ample  warning  of  the  illiberal  spirit  ot 
the  Transvaal  legislature,  when  it  increased  the  delay 
necessary  for  naturalisation  to  five  years.  It  has  been 
said  that  a  promise  of  political  equality  for  all  was  made 
by  the  Transvaal  during  the  1881  negotiations.  But  a 
reference  to  the  Blue  Book  will  at  once  show  that  the  con- 
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versation,  in  which  Mr.  Kruger  said  that  there  should  be 
the. same  privileges  for  all  as  before  the  annexation  of  '77, 
had  reference  to  commercial  rights  only,  and  those  rights 
are  stipulated  for  in  black  and  white  by  Article  13  of  the 
Convention.  Then  the  dynamite  monopoly  has  been  put 
forward  as  an  infraction  of  the  Convention.  By  1898  it  had 
risen  from  35  shillings  to  85  shillings  per  box.  It  hap- 
pened, it  is  true,  to  bear  hardly  on  the  Uitlanders,  and  on 
them  alone.  But,  apart  from  the  fact  that  there  is  nothing 
in  the  Treaty  about  dynamite,  the  grant  of  a  monopoly 
was  not  an  unjust  action,  since  it  established  no  distinction 
between  burgher  and  foreigner,  and  every  government  has 
the  right  to  discourage  by  taxes  or  imposts  any  trade  or 
industry  it  pleases. 

Some  correspondence  arose  between  England  and  the 
Transvaal  in  1897  with  reference  to  the  provisions  of 
Article  4,  which  enacts  that : — 

**  The  South  African  Republic  will  conclude  no  treaty  or  engagement  with 
"  any  state  or  nation  other  than  the  Orange  Free  State,  nor  with  any  native  tribe 
*'  to  the  east  or  north  of  the  Republic,  until  the  same  has  been  approved  by  Her 
"  Majesty  the  Queen.  Such  approval  shall  be  considered  to  have  been  given  if 
"  Her  Majesty's  Government  shall  not,  within  six  months  after  receiving  a  copy 
'*  of  such  Treaty  (which  shall  be  delivered  to  them  immediately  on  its  completion), 
*'have  notified  that  the  conclusion  of  such  treaty  is  in  conflict  with  the  interests 
••  of  Great  Britain  or  of  any  of  Her  Majesty's  possessions  in  South  Africa." 

We  contended  that  a  treaty  is  *'  completed  "  within  the 
meaning  of  the  article  as  soon  as  it  is  reduced  to  what  will 
(in  the  normal  course  of  circumstances)  be  its  final  shape, 
and  that  we  should  be  put  in  an  invidious  position  if  the 
Transvaal  waited  till  each  treaty  was  signed  and  ratified 
before  presenting  it  to  us,  possibly  to  be  annulled.  The 
Transvaal  in  reply  pointed  out  that,  before  all  the  processes 
of  signature  and  ratification  had  been  gone  through,  a 
treaty  might  be  altered  or  avoided  altogether,  and  in  their 
own  case  the  approval  or  ratification  of  the  Volksraad  was 
except  in  a  few  exceptional  cases)  indispensable  for  the 
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completion  of  a  treaty.  Now  we  have  mentioned  a  rule  of 
interpretation  of  high  authority,  that  in  treaties  the  part 
should  be  construed  by  the  whole.  If  this  rule  be  here 
applied,  we  are  driven  to  the  conclusion  that "  completion  " 
does  not  mean  completion  as  a  binding  contract,  but  com- 
pletion as  a  literary  work.  For  the  earlier  part  of  the 
article  says  «*  the  South  African  Republic  will  conclude  no 
treaty.  .  .  .  until  the  same  has  been  approved."  The 
meaning  is,  therefore,  not  that  the  English  Government 
shall  have  the  power  of  paralysing  the  operation  of  a  treaty 
six  months  after  it  has  become  binding,  when  the  mischief 
may  have  been  done,  but  that  the  Transvaal  shall  not  bind 
itself  until  it  has  the  sanction  of  the  English  Government 
(tacit  or  express)  so  to  do.  Mr.  Chamberlain  declined,  and, 
from  his  point  of  view,  rightly  declined  to  entertain  the 
suggestion  of  arbitration  on  this  point,  since  such  a  pro- 
ceeding would  be  bound  to  prejudice  the  question  of  the 
complete  international  independence  of  the  South  African 
Republic,  whereas  *'one  of  the  chief  objects  Her  Majesty's 
Government  had  in  view,"  in  including  the  Convention  of 
1884,  "  was  to  prevent  the  intervention  of  any  Power.*' ^ 

The  Boers  broke  both  the  spirit  and  the  letter  of  the 
Convention  with  regard  to  religious  equality.  It  was 
provided  that  religious  liberty  should  be  respected,  and 
that  there  should  be  equality  of  civil  rights  in  spite  of 
religious  differences.  It  is  unnecessary  to  recall  the  disa- 
bilities to  which  the  Jews  have  been  subjected.  It  has 
been  said  that  such  a  stipulation  counts  for  nothing, 
because  Roumania  was  put  under  che  same  obligations  by 
the  Treaty  of  Berlin,  and  has  openly  and  with  impunity 
disregarded  them.  If  two  wrongs  make  a  right,  this  argu- 
ment is  not  absurd. 


*  M.  F.  de  Martens  demonstrates,  in  the  Monthly  Review  for  November,  the 
falsity  of  the  charge  that  England  Wolated  the  provisions  of  the  Hague  Conference 
as  to  Arbitration. 
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Beyond  this  there  was  the  Alien  Law.  By  the  London 
Convention  the  South  African  Republic  was  obliged  to 
accord  to  strangers  liberty  of  immigration,  change  of 
abode  and  of  residence.  In  1896  the  Volksraad  passed  a 
law  imposing  considerable  restrictions  on  these  rights. 
Foreigners,  it  was  enacted,  in  order  to  be  admitted  into 
the  country  for  the  future,  **  must  be  furnished  with  proper 
foreign  passports,  given  by  the  Government  of  the  country 
to  which  they  belong,  visid  by  a  Consul  or  consular 
official  of  the  Republic."  Such  passports  had  to  show 
inter  alia  that  the  immigrant  had  sufficient  means  of 
subsistence,  or  could  obtain  them  by  his  work.  Travelling 
and  residing  passports  were  rendered  necessary,  and  had 
to  be  produced  once  a  year.  A  foreigner  not  in  the 
possession  of  one  could  be  expelled.  To  Mr.  Chamber- 
lain's expostulation  of  Dec.  15th  1896,  the  Transvaal 
Government  returned  answer  on  May  7th  of  the  following 
year,  that  their  sovereign  rights  included  that  of  protect- 
ing themselves  against  dangerous  and  undesirable  persons, 
and  they  quoted  Hall  to  the  effect  that  in  so  far  as  a  State 
does  not  expressly  and  distinctly  contract  away  its  funda- 
mental rights  it  must  be  held  to  remain  in  possession  of 
them.  Of  course,  this  begs  the  question.  The  same  con- 
siderations apply  to  the  Expulsion  I^w,  by  which  the 
Government  obtained  power  arbitrarily  and  without  trial 
to  expel  a  foreigner  from  the  territory  of  the  Republic. 
The  point  we  have  to  determine  in  each  case  is  how 
far  these  measures  can  fairly  be  regarded  as  necessities 
of  police  for  the  protection  of  social  order.  This  will 
entail  a  comparison  of  the  alien  laws  of  the  different 
nations  which  are  recognised  as  affi>rding  free  entry  to  the 
foreigner — an  investigation  upon  which  I  do  not  propose 
to  enter. 

By  establishing  a  protectorate  over  Bechuanaland,  and 
by  closing  the  drifts  over  the  Vaal,  and  so  forcing  the  line 
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of  traffic  from  Cape  Colony  to  Delagoa  Bay,  the  Transvaal 
openly  violated  the  Convention.  But  by  war  in  the  one 
case,  and  by  a  threat  of  war  in  the  other,  the  wrong  was 
righted. 

I  must  bring  this  article  to  a  conclusion  here,  though  the 
subject  is  so  large  that  to  many  a  few  observations  like 
these  must  appear  ludicrously  inadequate.  But  they  will 
have  served  their  purpose  if  they  have  helped  to  empha- 
size the  urgent  need  there  is  for  some  broad  and  generally- 
recognised  principles  of  interpretation.  If  the  Hague 
Court  of  Arbitration  ever  accomplished  anything  practical 
some  of  us  may  yet  live  to  see  the  birth  of  a  body  of 
International  Case-law,  of  which  the  construction  of 
treaties  will  assuredly  form  no  insignificant  a  portion. 
If  not,  we  must  content  ourselves  with  the  hope  of  the 
growth  of  a  strong,  educated,  and  uniform  Public  Opinion. 

Herbert  M.  Adler. 


v.— THE     TREATMENT    OF     DISCHARGED 
PRISONERS. 

THE  platform  at  the  St.  Giles'  Christian  Mission  to 
Discharged  Prisoners,  in  Little  Wild  Street,  Drury 
Lane,  presented  an  interesting  sight  on  Thursday,  the 
29th  of  November,  1900.  It  was  the  occasion  of  the 
winter  treat  to  some  of  its  beneficiaries,  around  which 
many  friends  habitually  gather.  The  Chief  Magistrate 
of  the  Metropolis  was  in  the  chair.  He  was  supported 
by  Mr.  Lane  and  many  other  magistrates,  by  the  Chair- 
man and  Deputy-Chairman  of  Middlesex  Sessions,  by 
police  authorities,  prison  chaplains,  county  councillors, 
philanthropic  bankers,  and  merchants. 

All  came  to  testify  to  the  good  work  of  the  mission, 
and  the  remarkable  success  of  Mr.  Wheatley,  its  super- 
intendent, in  assisting  discharged  prisoners  and  obtaining 
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honest  employment  for  those  committed  to  his  care 
without  punishment,  under  the  merciful  provisions  of 
the  Probation  of  First  Offenders  Act,  1887,  and  the 
Summary  Jurisdiction  Act. 

There  was  proof  of  this  in  the  hall  itself.  In  front 
were  some  thirty  young  women,  all  neatly  dressed  and 
happy  looking.  They  were  called  forward,  under  a  number, 
to  receive  rewards  for  having  kept  the  situations 
found  for  them  two  years  or  over.  Then  double  that 
number  of  youths  received  like  encouragement  under 
similar  circumstances.  Some  of  the  latter  had  also  a 
Savings  Bank  Book  remitted  to  them.  They  had  con- 
fided a  portion  of  their  earnings  to  the  Mission,  and  here 
was  the  aggregate  sum  invested  in  Government  securities. 

One  feels  insensibly  sceptical  about  the  **  Patterns " 
it  has  become  increasingly  fashionable  to  put  forward 
as  object  lessons  at  philanthropic  gatherings.  The  itera- 
tion of  one  reformed  character  after  another  is  apt,  I 
am  convinced,  rather  to  freeze  than  to  thaw  the  sources 
of  supply  by  its  monotony  and  (one  must  say)  apparent 
cant. 

But  with  the  St.  Gilds'  Christian  Mission  a  very  differ- 
ent course  is  taken.  There,  it  is  the  reformer  who  testifies, 
rather  than  the  reformed.  Long  years  ago,  at  Scotland 
Yard,  I  made  the  acquaintance  of  Mr.  Wheatley.  I  had 
been  struck  with  the  apparent  helplessness  of  many 
of  the  Societies  for  the  Assistance  of  Discharged 
Prisoners — as  well  as  by  frequent  complaints  that 
a  discharged  prisoner,  or  supervisee,  could  not  re- 
tain honest  employment  on  account  of  police  inter- 
ference. In  no  case  did  investigation  into  the  charge 
show  that  it  rested  upon  the  slightest  foundation.  None 
the  less  was  it  undeniable  that  there  was  a  want  of  system, 
a  want  of  sympathy  on  the  part  both  of  the  police  and  of 
the  societies,  as  well  as  an  absence  of  all  police  assistance. 
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Room  Upon  room  of  unclaimed  prisoners'  property — or 
rather  property  found  on  prisoners  and  not  claimed  upon 
discharge,  as  likely  to  lead  to  awkward  inquiries — 
remained  stacked  year  after  year.  The  Home  Secretary 
at  length  approved  of  its  being  sold ;  it  realised  a 
considerable  sum,  and  this  formed  the  nucleus  of  a 
fund  for  the  assistance  of  discharged  prisoners.  A 
Convict  Supervision  OflSce  was  established  under  Super- 
intendent Neame.  Its  staff,  both  male  and  female,  were 
very  carefully  selected.  It  took  charge  of  prisoners' 
property  and  identification  papers.  It  put  itself  into  com- 
munication not  only  with  societies  for  assisting  discharged 
prisoners,  augmenting  from  time  to  time  their  resources, 
but  established  friendly  relations  with  foremen  and 
employers  willing  to  give  a  good  man  a  trial.  Its  success 
was,  and  is,  great. 

One  of  its  principal  assistants  was  Mr.  Wheatley. 
By  trade  a  gold  beater,  he  devoted  his  leisure  to  help- 
ing his  fellow  men.  His  success  has  been  extraordin- 
ary, not  only  in  obtaining  employment  for  hundreds,  not 
only  in  redeeming  hundreds  from  a  life  of  crime,  but  also 
in  winning  the  approval  and  cordial  co-operation  of  every 
criminal  judge  and  magistrate  in  the  metropolis.  Often 
Mr.  Wheatley  is  sent  for  and  asked  if  he  can  do  any  good 
for  the  prisoner  in  the  dock  if  remitted  to  his  care. 
A  very  brief  conversation  will  enable  him  to  give  a 
safe  answer.  The  most  artful  find  difficulty  in  deceit  or 
hoodwinking.  Mr.  Wheatley  is  difficult  to  impose  upon. 
But  if  the  circumstances  justify  it  he  will  try,  and  in  ninety 
per  cent,  of  cases  success  follows. 

The  Probation  of  First  Offenders  Act,  which  I  had  the 
good  fortune  to  place  upon  the  Statute  Book  in  1887,  en- 
larging the  powers  of  the  Summary  Jurisdiction  Act  in 
withholding  punishment  and  releasing  upon  recognisances, 
greatly  increased  Mr.  Wheatley's  work.     In  twelve  years 
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it  has  enabled  not  far  from  100,000  persons  in  England  and 
Wales — so  far  as  can  be  calculated  from  the  parliamentary- 
returns  from  the  six  roost  populous  police  areas— to  be 
saved  from  the  taint  of  prison,  and  the  State  from  the 
expense  and  trouble  of  maintaining  them.  Their  average 
sentence  would  have  been  seven  weeks,  and  adding  is.  6d. 
per  week  as  the  proportion  due  for  establishment  charges 
of  each  prisoner  in  gaol,  to  the  8s.  6d.  his  food  costs,  shows 
a  direct  money  saving  to  the  tax  payer  of  ;£30,ooo  at  the 
very  least,  besides  the  ultimate  gain  to  society.  Relapses 
there  have  been,  of  course,  but  absolutely  doubling  the 
known  figure  of  6  per  cent.,  they  only  number  12  in  the 
hundred.  Many  of  the  88  per  cent,  of  those  released  under 
the  Act  have  done  well.  We  owe  much  in  London  to  Mr. 
Wheatley's  care.  He  gives  a  home  and  food  to  the  home- 
less, and  starts  them  on  their  way.  Funds  to  help  him  are 
urgently  needed,  as  the  war  has  reduced  the  number  of  sub- 
scribers and  donors. 

But  the  St.  Giles's  Mission,  in  Brook  Street,  Holbom, 
where  the  Home  is  open  to  inspection,  is  far  from  being 
the  only  society  in  London  for  helping  discharged  prisoners. 
There  are  many  others — The  Royal  Society,  The  Metro- 
politan, The  Central  Committee  of  the  Discharged  Prisoners* 
Aid  Societies,  under  Mr.  Arthur  Maddison,  at  Charing 
Cross,  the  old-established  Sheriffs  Fund,  are  all  doing 
something  for  the  general  good,  while  nearly  every  prison 
in  the  United  Kingdom  has  a  Society  working  in  connec- 
tion with  it.  The  countenance  and  support  long  given 
by  the  prison  authorities,  have  been  placed  upon  an  even 
more  secure  foundation,  under  the  administration  of  Mr. 
Ruggles  Brise,  the  Chairman  of  the  Directors. 

Nor  has  the  good  influence  of  the  Societies  been  bounded 
by  the  English  Channel.  M.  Lejeune,  formerly  Minister 
of  Justice  in  Belgium,  has  been  foremost  among  Continental 
reformers.      Under  his  auspices  admirable  societies  have 
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been  formed  in  the  neighbourhood  of  Brussels  and 
Antwerp,  and  their  work  is  zealously  furthered  by  devoted 
men  and  women.  There  is  also  a  Congres  International 
de  Patronage^  having  its  Headquarters  at  Brussels,  with 
the  indefatigable  M.  Batardy  as  honorary  secretary.  It  is 
in  close  correspondence  with  similar  associations  in  Paris 
and  throughout  Europe.  In  the  French  capital  there  is  an 
Union  Gtmrale  des  Societies  des  Patronage  de  France  whereof 
M.  Petit,  an  ex-Judge  of  the  High  Court,  and  M.  Desfon- 
taines  are  leaders. 

Last  summer  the  Congress,  meeting  triennially,  was 
held  in  the  Palais  des  Congr^s  at  the  French  Exhibition. 
It  would  be  difficult,  perhaps,  to  point  to  any  very  direct 
result  of  these  Congresses.  But  attended  as  they 
are  by  eager  and  sincere 'men  and  women  from  many 
countries,  they  cannot  fail  to  direct  a  beneficial  attention 
to  the  general  subject,  from  which  good  must  ensue — al- 
though the  application  in  different  countries,  under  differ- 
ent laws,  interpreted  according  to  special  national 
characteristics  and  traditions,  must  vary  greatly.  This 
result  is,  however,  undoubted,  that  the  different  treatment 
of  discharged  prisoners,  and  those  guilty  of  first  offences 
under  extenuating  circumstances  of  youth,  distress,  or 
especial  temptation,  prevailing  now  compared  to  a  few 
years  ago,  is  not  a  little  responsible  for  the  decrease  of 
crime  and  criminals  now  so  happily  observable  as  much  on 
the  European  Continent  as  in  the  United  Kingdom 
at  the  beginning  of  the  Twentieth  Century. 

C.  E.  Howard  Vincent. 
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VL— INTERVENTION  AMONG  STATES. 

THE  question  of  the  right  of  interference  by  one  or  more 
States  in  the  affairs  of  another  State  may  safely  be 
dubbed  at  the  present  time  as  the  most  nebulous  topic  in 
the  somewhat  nebulous  science  of  International  La^.  The 
extreme  uncertainty  in  which  the  principles  of  the  subject 
are  at  present  enshrouded  has  discouraged  the  fluency  even 
of  foreign  professors  of  International  Law,  and  the  literary 
output  of  these  gentlemen  on  Intervention  is  amazingly 
small  in  view  of  the  fact  that  the  one  especially  salient 
feature  in  the  international  history  of  Europe  in  this 
century  has  been  Intervention.  The  part  which  this 
country  has  played  in  that  history  has  been  considerable, 
and,  in  the  main,  most  beneficial,  although  the  principles 
by  which  our  Governments  have  been  guided  may  be 
sought  in  vain  in  ofiicial  utterances  and  dispatches.  The 
ministers  who  have  been  responsible  in  the  matter  have 
usually  contented  themselves  with  repeating  in  substance 
the  words  of  the  late  Lord  Palmerston,  viz. : — '*  The  usual 
rule  is  non-intervention,  but  I  am  not  prepared  to  say  that 
there  may  not  be  occasions  on  which  intervention  is  justi- 
fiable." Their  principles  must  be  sought  for  in  their 
international  acts. 

In  order  to  discuss  the  subject  with  even  the  possibility 
of  arriving  at  any  tangible  and  profitable  result,  we  submit 
that  three  stages  are  necessary,  viz. :  (i)  A  consideration 
of  the  analogy  which  undoubtedly  exists  between  the 
phenomena  of  the  international  life  of  modern  States,  and 
the  phenomena  of  the  lives  of  individuals  in  a  modern 
civilized  State.  (2)  A  consideration  of  the  principal  modern 
instances  of  intervention  as  illustrating  that  analogy.  {3)  A 
deduction  of  the  principles  of  intervention  based  upon  that 
analogy, 

The  consideration  of  the  first  part  of  the  subject  neces- 
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sarily  involves  some  observations  of  a  very  elementary 
description; — [i)  (a)  In  every  civilized  State  there  is  a 
certain  number  of  persons  of  mature  age  and  discretion 
who  can  pay  their  way  and  are  mentally  and  physically 
capable  of  managing  their  own  affairs,  (b)  On  the 
other  hand,  there  are  large  classes  of  persons  in 
every  State  who  are  under  what  is  termed  a  legal 
disability.  These  classes  include  women  (in  certain 
respects),  children  under  age,  lunatics  and  imbecile  per- 
sons, convicts,  bankrupts,  &c.  The  normal  and  natural 
subjects  of  disabilities  are  women  and  children.  The 
abnormal  subjects  are  lunatics  and  imbeciles,  convicts,  and 
bankrupts.  In  both  cases  the  Central  Authority  of  the 
State  intervenes  in  the  private  doings  of  these  persons  for 
their  own  or  for  the  general  good,  and,  to  a  varying  degree, 
controls  their  liberty  of  action.  The  interference  with  the 
action  of  women  and  children  is  mainly  paternal  in 
character,  and  is  designed  in  the  interests  of  the  subjects 
of  it.  The  interference  with  the  other  classes  is,  on  the 
other  hand,  mainly  defensive  or  punitive,  or  both.  It  is 
"  not  for  their  own  but  for  their  country's  good." 

The  next  point  on  which  we  would  dwell  is,  that  in  all 
these  defensive  or  punitive  cases  of  disability,  there  is  a 
point  where  the  State  is  bound  to  step  in  for  its  own  good. 
**  No  man  liveth  to  himself."  A  man's  house  is  his  castle 
only  up  to  a  certain  point.  His  right  to  preserve  his  privacy 
vanishes  absolutely  before  the  general  right  of  humanity. 
Ten  colliers  live  in  adjoining  cottages.  When  one  of  them 
cruelly  maltreats  his  wife,  the  State  intervenes  and 
restricts  his  liberty  for  a  couple  of  years  or  more.  If  the 
collier  keeps  his  children  at  home,  the  State  interferes  and 
compels  him  to  send  them  to  school.  If  a  man  makes  of 
his  house  a  gambling  den,  or  brothel,  his  right  to  the 
privacy  of  his  **  castle  "  is  rudely  interfered  with  by  the 
civil  authorities.  Liberty  exists  only  within  the  law  among 
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citizens,  and  there  is  a  point  where  that  liberty  vanishes 
because  it  runs  counter  to  the  general  good. 

Now,  our  main  proposition  in  this  essay  is,  that  the  inter- 
national life  of  States  is  nothing  more  than  the  life  of  indi- 
viduals **  writ  large."  If  we  follow  out  this  i  lea  we  shall  find 
ourselves  in  conflict  at  once  with  what  we  regard  as  the 
crowning  fiction  of  International  Law,  viz. : — "  That  there 
are  no  degrees  in  independence  in  the  eye  of  International 
Law^  and  that  all  independent  States  according  to  that  law 
have  a  perfect  equality  of  status.^^  According  to  this 
theory  there  is  no  difference  between  the  status  of 
Turkey  and  that  of  Russia,  Now,  although  epigrams  of 
this  kind  are  doubtless  most  soothing  to  the  national  pride 
— e.g,y  of  members  of  the  Swiss  Republic — it  is  impossible 
to  shut  our  eyes  to  the  fact  that  in  practice  they  are 
nothing  more  than  fictions  which  are  absolutely  disre- 
garded when  a  need  arises  for  settling  international 
matters.  It  is  as  absurd  to  assert  this  fiction  as  it  would 
be  to  assert  that  in  the  modem  State  all  its  members  are 
in  an  identical  state  of  independence.  Are  there  no  wards 
or  minors  or  lunatics  or  imbeciles  or  convicts  whose  inde- 
pendence of  action  must  of  necessity  be  interfered  with  ? 
Let  us  now  cast  our  eyes  over  some  of  the  main  facts  of  the 
history,  during  this  century  alone,  of  France,  Spain, 
Portugal,  Italy,  Belgium,  Switzerland  and  Holland, 
and  above  all,  of  Turkey.  We  submit  that  here  we 
find  instances  in  abundance  of  States  which  have  been 
dangerous  lunatics,  or  incapable  imbeciles,  or  hopeless 
bankrupts,  or  helpless  minors,  or  culpable  criminals.  There 
has  been,  it  is  true,  no  officially  established  machinery  as 
in  the  modem  civilised  State  for  the  punishment  of  crimi- 
nals, the  guardianship  of  minors  or  the  restraining  of 
lunatics,  yet  the  welfare  of  other  States  has  imperiously 
demanded  that  this  work  should  be  somehow  carried  out. 
It  was  this  necessity  which  produced  seventy-five  per  cent. 
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of  what  we  call  the  "  Interventions  "  of  this  century.  The 
same  fiction  whereby  all  States  are  deemed  equally  inde- 
pendent connotes  the  assertion  that  they  are  all  of  sound 
mind  and  competent  to  manage  their  affairs  in  a  rational 
manner.  There  is  no  fact  more  certain  in  modern  history 
than  the  lunacy  or  imbecility  under  which  some  States 
have  laboured  and  continue  to  labour.  It  will  suffice  to 
mention  such  instances  as — 

(i)  Poland.  The  lunatic  perseverance  with  which 
Poland  clung  to  what  was  called  the  liberum  vetOy  which 
hopelessly  paralysed  the  machinery  of  legislation,  may  be 
realised  when  we  come  to  consider  the  fact  that  no  mea- 
sure could  be  passed  by  their  Parliament  as  long  as  there 
were  any  dissentients  at  all.  Consequently  when  it 
became  absolutely  necessary  to  pass  some  measure  the 
procedure,  according  to  Mr.  Carlyle,  for  overcoming  the 
scruples  of  obstinate  opposers  consisted  in  running  the 
latter  through  the  body.  Now,  if  affairs  were  really 
managed  in  Poland  after  this  fashion  it  is  difficult  to  feel 
any  more  surprise  at  the  partition  of  Poland  than  at  the 
compulsory  detention  of  an  undoubted  lunatic. 

(2)  France.  There  is  a  wide  distinction  to  be  drawn 
between  occasional  domestic  cataclysms  in  a  State  and 
permanent  derangement.  Thus  there  is  a  great  difference 
between  the  character  of  the  intervention  of  other 
European  powers  in  her  afife.irs  in  1792  and  that  of  181 5. 

In  the  first  case  the  bulk  of  the  people  were  endeavouring 
to  rid  themselves  of  a  political  system  which  was  in  many  re- 
spects of  an  incredibly  barbarous  and  tyrannical  de- 
scription. If  the  people  in  the  course  of  that  struggle 
showed  themselves  bereft  of  a  sense  of  pity,  it  should 
be  always  remembered  that  the  acts  of  their  rulers  for 
centuries  with  their  private  gibbets  in  each  village  had 
killed  any  such  feelings  they  might  have  possessed. 
Although  the  State  was  passing  through  a  fearful  internal 
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crisis  it  was  still  able  to  discharge  its  external  duties,  and 
the  intervention  of  the  Despotic  Powers  in  1792  was  one 
of  political  despotism  against  political  freedom. 

This  interference  with  France  on  the  part  of  Austria  and 
Prussia  in  her  dark  hour  of  struggle  for  political  liberty 
should  be  borne  in  mind  by  those  who  are  too  ready  to 
condemn  the  somewhat  bandit-like  behaviour  she  after- 
wards displayed  to  those  countries.  If  France  at  that 
time,  as  we  firmly  believe,  did  really  represent  the 
eternal  rebellion  of  the  free-minded  citizen  against  the 
stifling  weight  of  a  hereditary  noblesse  which  battened  on 
the  labour  and  the  money  of  the  people,  while  it  denied 
them  any  share  in  the  government  and  denied  them  com- 
mon justice,  it  is  no  matter  for  surprise  to  us  that  in  a  little 
while  the  people  who  were  illumined,  if  only  for  a  time,  by 
such  splendid  ideas  of  political  liberty,  should  not  only 
have  beaten  off  their  legitimate  assailants,  but  should 
have  crushed  their  out-worn  political  systems  like  egg- 
shells in  the  Napoleonic  wars  which  shortly  ensued.  The 
ideas  of  the  triumphant  Puritans  of  the  English  Revolu- 
tion on  religious  toleration,  on  the  iniquity  of  preferring 
caste  to  merit,  and  on  even-handed  justice  to  all,  were 
fundamentally  the  same  as  the  main  ideas  of  the  French 
Revolutionists,  and  in  each  case  the  same  magical  success 
attended  them. 

In  1815  the  intervention  of  the  Allies  was  quite  another 
matter,  Napoleon  had  gazed  to  some  purpose  on  the  real 
political  disabilities  of  many  of  the  States  of  Europe.  He 
had  tested  the  "  Sovereign  independence  *'  of  Spain,  and 
its  crazy  structure  of  government  had  fallen  at  the  first 
touch.  His  Empire,  over  other  sovereign  States,  and  his 
creation  of  fresh  ones,  were  alike  the  result  of  the  political 
incompetence  of  the  countries  in  which  he  intervened, 
rhey  were  all  supposed  in  theor}'^  to  be  sovereign  and  in- 
dependent and  equal.     In  fact  they  nearly  all  belonged  to 
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some    of  the    classes  under  disability    which     we    have 
enumerated  above. 

Unfortunately  the  self-constituted  guardian  who  had 
undertaken  the  management  of  their  affairs  was  ultimately 
guided  by  personal  aims  and,  inter  aliuy  he  appro- 
priated a  large  part  of  the  property  of  his  wards. 
After  his  downfall  France  was  treated  by  the  Board  of 
States,  which  overcame  her,  as  a  kind  of  unjust  guardian 
who  was  obliged  to  make  restitutio  in  integrum. 

(3)  Turkey.  This  country  is  the  principal  instance  on 
which  we  rely  as  justifying  our  dissent  from  the  views  of 
the  many  writers  who  hold  that  intervention  in  the  cause 
of  humanity  in  the  internal  affairs  ot  a  sovereign  State  is 
never  permissible. 

The  most  lucid  exponent  of  the  views  ot  this  body  ot 
writers  is  probably  the  late  Mr.  W.  E.  Hall.  "  International 
Law,"  he  says,  **  professes  to  be  concerned  only  with  the  rela- 
tions of  States  to  each  other.  Tyrannical  conduct  of  a 
Government  towards  its  subjects,  massacres  and  brutality 
in  a  civil  war,  or  religious  persecution  are  acts  which  have 
nothing  to  do  directly  or  indirectly  with  such  relations." 
We  submit  at  the  outset  that  this  is  not  true.  No  State 
lives  to  itself.  If  we  try  this  assertion  by  the  Civil  test  it 
immediately  falls  to  the  ground.  If  a  man  ill-treats  his 
children  within  the  sacred  precincts  of  his  house  or  beats 
his  wife  with  the  poker,  no  one  will  assert  that  conduct  of 
this  kind  is  no  concern  of  his  neighbours.  We  do  not 
of  course  suggest  that  in  international  affairs  all  tyrannical 
conduct  or  all  massacres  justify  intervention. 

In  civil  life  mere  domestic  squabbles  or  incompatibility 
of  temper  does  not  justify  interference  by  the  State.  As 
we  have  previously  remarked,  there  is  a  great  difference 
between  a  temporary  political  upheaval  and  a  settled 
system  of  barbarous  misrule. 

Mr.  Hall  then  continues  "  On  what  ground  can  Inter- 
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national  Law  take  cognizance  of  them  ?"  Apparently  on 
one  only,  if  indeed  it  be  competent  to  take  cognizance  of 
them  at  all.  It  may  be  supposed  to  declare  that  Acts  of 
the  kind  mentioned  are  so  inconsistent  with  the  character 
of  a  moral  being  as  to  constitute  a  public  scandal  which 
the  body  of  States,  or  one  or  more  States  as  representative 
of  it,  are  competent  to  suppress. 

**  The  supposition  strains  the  fiction  t/iat  States  which  are 
under  International  Law  form  a  kind  of  society  to  an  extreme 
point.  Not  only  infant  is  the  propriety  or  impropriety  of  an 
intervention  directed  against  an  alleged  scandal  judged  by  the 
popular  mind  upon  considerations  of  sentiment  to  the  exclusion 
of  law^  but  sentiment  has  been  allowed  to  influ^rue  the  more 
deliberately  formed  opinion  of  jurists.  That  the  latter  should 
have  taken  place  cannot  be  too  much  regretted.  In  giving  their 
sanction  to  interventions  of  the  kind  in  question^  jurists  have 
imported  an  aspect  of  legality  to  a  species  of  intervention  which 
makes  a  deep  inroad  into  one  of  the  cardinal  doctrines  of  Inter^ 
national  Law.  It  is  unfortuncUe  that  publicists  have  not  laid 
down  broadly  and  unanimously  that  no  intervention  is  legal 
except  for  the  purpose  of  self preservationy  unless  a  breach  of  the 
law  as  between  States  has  taken  place^  or  unless  the  whole  body 
of  civilized  States  Imve  concurred  in  authorising  itr 

This  somewhat  lengthy  extract  is  another  good  instance 
of  the  late  Mr.  Hall's  utilitarian  views  of  the  basis  of  Inter- 
national Law  which  we  have  previously  noted  in  another 
Essay. 

Professor  Walker  also  says  [Science  of  International 
Law,  p.  151),  **The  rule  regularly  progresses  towards  more 
general  recognition  that  non-intervention  in  the  internal 
affairs  of  a  State  is  a  law  which  admits  of  no  exception  to 
foreign  powers,  so  long  as  the  operations  of  that  State  are 
confined  in  their  effect  to  the  limits  of  the  national  terri- 
tory." As  an  instance  of  the  opposite  view  on  this  subject 
we  now  give  an  extract  from  Professor  Arntz  : — 
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"  When  a  government,  although  acting  within  its  rights 
of  sovereignty,  violates  the  rights  of  humanity,  either  by 
measures  contrary  to  the  interests  of  other  States,  or  by  an 
excess  of  cruelty  and  injustice,  which  is  a  blot  on  our 
civilisation,  the  right  of  intervention  may  lawfully  be  exer- 
cised, for,  however  worthy  of  respect  are  the  rights  of  State 
Sovereignty  and  independence,  there  is  something  yet 
more  worthy  of  respect,  and  that  is  the  right  of  humanity 
or  of  human  society,  which  must  not  be  outraged." 

It  will  be  noticed  that  Mr.  Hall  speaks  with  contempt  of 
the  **  considerations  of  sentiment,  to  the  exclusion  of  law, ' 
which  operate  on  the  public  mind.  We  are  fain  to  confess 
that  if  the  principles  of  International  Law  teach  us  to 
remain  passive  spectators  of  say  Armenian  atrocities  for  the 
sake  of  a  legal  fiction,  we  much  prefer  the  rule  of  sentiment 
to  the  rule  of  law. 

The  intervention  of  the  Powers,  in  1827,  to  put  an  end 
to  Turkish  misrule  in  Greece,  although  nominally  based  in 
part  upon  the  inconvenience  and  damage  to  trade  which 
the  insurrection  was  causing,  was,  in  the  main,  a  collective 
act  of  humanity  on  the  part  of  the  three  Powers. 

Greece  was  continually  maltreated  by  its  self-constituted 
guardian,  and  the  people  of  England  refused  to  remain 
passively  contemplating  the  torture  of  a  people  to  whose 
ancestors  Europe  owes  so  vast  a  debt,  by  a  horde  of  half- 
savage  Mussulmans.  Mr.  C  A.  Fyfe,  in  his  History  of 
Modern  Europe^  thus  describes  the  state  of  things  in 
Greece  at  that  time :  "  The  evils  to  which  the  Greek 
population  was  exposed  whenever  Greeks  and  Turks  lived 
together  were  those  which  brutalised  or  degraded  the 
Christian  races  in  every  Ottoman  province.  There  was  no 
redress  for  injury  inflicted  by  a  Mohammedan  official  or 
neighbour.  If  a  wealthy  Turk  murdered  a  Greek  in  the 
fields,  burnt  down  his  house  and  outraged  his  family,  there 
was  no  Court  where  the  offender  could   be  brought  to 
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justice.  A  Mohammedan  landowner  [might  terrorise  the 
entire  population  around  him,  carry  off  the  women,  flog 
and  imprison  the  men,  and  yet  feel  that  he  had  committed 
no  offence  against  the  law,  for  no  law  existed  but  the 
Koran,  no  Turkish  court  of  Justice  but  that  of  the  Kadi, 
where  the  complaint  of  the  Christian  passed  unheeded. 
This  was  the  monstrous  relation  that  existed  between 
the  dominant  and  the  subject  nationalities,  not  in  Greece 
only,  but  in  every  part  of  the  Ottoman  Empire  where 
Mohammedans  and  Christians  inhabited  the  same  dis- 
tricts." 

Surely  it  is  absurd  to  assert,  with  facts  of  this  kind 
before  our  eyes,  that  so  long  as  the  cruelties  which  the 
Turks  practise  on  their  subject  peoples  are  confined  only 
to  those  peoples,  International  Law  is  bound  to  erect  a 
sort  of"  Wall  of  China"  around  the  Ottoman  Empire,  and 
to  forbid  another  State  to  interfere  to  prevent  such  hideous 
crimes,  unless  it  can  induce  all  the  other  great  Powers  to 
act  with  it.  On  what  is  all  this  reverence  based  for  the 
inviolability  of  a  State  ? 

A  French  writer  has  well  said :— "  The  State  is  a  thing 
contingent,  relative,  eminently  variable  both  in  its  limits 
and  in  its  internal  form.  A  State  perhaps  is  simply  the 
product  of  violence  and  has  no  other  merit  except  its 
existence.*' 

We  entirely  fail  to  see  why  a  State  such  as  Turkey, 
which  as  regards  many  of  its  dominions  is  merely  "  the  pro- 
duct of  violence  "  should  command  that  religious  respect 
for  its  personality  which  inspires  such  writers  as  M. 
Camazza  Amari.  We  might  say  with  Talleyrand,  if  it 
were  urged  that  such  a  state  must  exist,  "  We  do  not 
see  the  necessity."  Guizot  writes  as  follows  on  the  state  of 
things  in  Turkey.  "  In  order  that  Governments  and 
peoples  may  act  effectually  on  each  other  by  counsels, 
examples,   meetings,  and    diplomatic  engagements,  there 
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must  be  between  them  a  certain  degree  of  analogy  and 
sympathy  in  their  customs,  ideas,  and  sentiments,  and  in 
the  great  features  and  the  great  currents  of  civilization  and 
social  life.  There  is  no  resemblance  between  European 
Christians  and  Turks.  They  can,  from  necessity,  from 
political  reasons,  live  in  peace  side  by  side.  They  always^ 
remain  strangers  to  each  other.  Though  they  have  ceased 
fighting  they  have  not  begun  tc  comprehend  each  other. 
The  Turks  have  been  nothing  in  Europe  but  destructive  and 
barren  conquerors,  incapable  of  making  the  populations  who- 
have  fallen  under  their  yoke  like  themselves,  and  equally 
incapable  of  letting  themselves  assimilate  to  them  or  to- 
their  neighbours.  How  long  shall  the  spectacle  last  of 
this  radical  incompatibility  which  ruins  and  depopulates- 
such  fine  countries  and  condemns  so  many  millions  of  men 
to  such  miseries  ? " 

It  is  somewhat  curious  to  pass  firom  the  perusal  of  facts  of 
this  kind  into  the  atmosphere  of  legal  fictions  which  writers 
such  as  Carnazza  Amari  have  endeavoured  to  create  around 
the  subject  of  Intervention.  According  to  him,  "A  nation 
which  attempts  to  interfere  with  another  encounters  the 
national  sovereignty  of  the  other  which  alone  has  the 
right  to  judge  the  acts  of  its  subjects,  so  that  the  foreign 
State  in  order  to  exercise  its  intervention  must  destroy  this 
sovereignty  to  usurp  its  powers." 

Elsewhere  he  says  : — *'  Their  power  halting  at  their  own 
frontiers,  and  it  is  never  permissible  for  them  to  extend  it 
over  the  territory  of  another." 

And  again: — "Every  nation  is  wholly  ft-ee  within  its 
own  territory  without  any  other  jurisdiction  or  sovereignty 
over  it  than  those  of  the  nation.  Barbarous  or  civilized^ 
lenient  or  violent,  reactionery  or  progressive^  it  is  she^  and  she 
aloney  who  has  the  right  to  govern  the  State.'* 

M.  Amari  overlooks  the  fact  that  "  she  "  is,  after  all,  only 
a  portion  of  humanity,  and  that  her  independence  is  a  thing 
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which  may  be  forfeited  or  interfered  with  if  she  endeavours 
from  imbecility  or  malice  to  run  counter  to  the  common 
aws  of  humanity  in  her  behaviour  to  her  subjects,  or  to 
foreigners  within  her  gates.  M.  Amari  continues  : — "  Every 
corrective  action  of  a  foreign  State  constitutes  a  violent 
intrusion  in  the  domain  of  another  ;  a  supreme  t3rranny  of 
the  strong  over  the  weak,  the  usurpation  and  the  seizure 
of  sovereign  powers  to  which  the  intruder  has  no  right,  the 
exercise  of  an  unlawful  power,  a  servitude  imposed  by  the 
oppressor  on  the  oppressed." 

It  is  natural  that  the  views  of  M.  Amari  on  the  subject 
of  Intervention  should  be  somewhat  strongly  pronounced 
owing  to  the  infamous  system  of  intervention  in  the 
affairs  of  his  own  country  on  the  part  of  Austria  up  to  quite 
a  recent  date,  but  after  we  have  made  all  allowances  for 
this  fact  we  still  submit  that  in  some  cases  of  intervention 
it  would  be  just  as  reasonable  to  talk  in  this  way  about 
oppressorand  oppressed  as  itwould  be  for  some  Bermondsey 
drunkard  to  harangue  the  police  about  their  oppression, 
when  he  is  arrested  for  the  grievous  bodily  injury  he 
has  caused  to  his  wife.  The  criminal  work  of  International 
Law  has  to  be  done  sooner  or  later  by  some  one. 

The  same  writer  then  proceeds  to  give  utterance  to  the 
"  Chinese  Wall  "  theory  of  State  life.  "  Whatever  happens 
inside  the  walls,*'  he  says  in  effect,  **  has  nothing  to  do  with 
you."  He  also  reproduces  the  fiction  that  the  State  has  a 
kind  of  separate  personality  which  is  quite  distinct  from 
that  of  its  component  members.  "The  individuality  of 
its  members  is  absorbed  in  that  of  the  nation  to  which  they 
belong,  and  which  represents  them  in  their  totality  and 
in  the  manifestations  of  the  activity  which  takes  effect 
outside  the  State  to  the  detriment  of  another  nation.  This 
is  the  reason  why  States  can  only  enforce  the  law  as  regards 
other  States  in  the  sphere  of  their  international  activity ; 
that  is  to  say,  they  can  repel  all  acts  of  another  State 
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which  are  to  their  own  disadvantage,  but  beyond  that  they 
have  no  jurisdiction  and  no  power." 

From  this  it  results  that  the  internal  autonomy  which 
arises  in  the  relation  of  governor  and  governed  or  of  party 
and  party  within  the  body  politic  of  the  nation  is  not 
subject  to  the  jurisdiction  of  stranger  States  because  the 
stranger  has  no  jurisdiction. 

Intervention  signifies  the  substitution  of  the  stranger 
State  for  the  internal  autonomy  of  the  nation,  and  that  the 
former  should  be  allowed  to  arraign  the  internal  conduct 
of  another  State  should  never  be  allowed  in  the  Law  of 
Nations  either  as  a  rule  or  as  an  exception. 

All  this  is  entirely  opposed  to  the  truth  that  lies  in  the 
saying  that  "  no  State  lives  to  itself."  Nations  are  always 
passing  judgments  on  the  "interior  conduct"  of  other 
nations,  and  it  is  mere  twaddle  to  talk  about  "lack  of 
jurisdiction"  over  the  offending  State  if  the  spirit  of 
humanity  is  roused  by  its  atrocious  behaviour.  The  right 
to  liberty  and  independence  exists  only  within  the  law 
alike  in  civil  and  in  international  life. 

The  present  intervention  of  the  Powers  in  China  may 
fitly  be  cited  as  an  illustration.  If  we  are  to  be  guided  by 
the  multitude  of  writers  who  decry  intervention  in  the 
cause  of  humanity  under  any  circumstances,  we  must 
regard  the  slaughter  of  missionaries  and  the  attempted 
massacre  of  the  inmates  of  embassies  as  purely  domestic 
matters  which  do  not  concern  outsiders,  and  in  regard  to 
which,  outsiders  (as  M.  Amari  puts  it)  have  no  jurisdiction 
whatever. 

China  is  not  de  facto  an  independent  State,  nor  is  it  of 
sound  political  mind.  On  the  contrary  its  political  system 
is  in  a  crazed  condition  of  senile  decay,  and  consequently 
the  intervention  of  the  European  Powers  to  save  the  lives 
of  their  own  subjects,  and  to  ultimately  abolish  the 
barbarous  Chinese  polity  is  undoubtedly  in  the  interests 
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of  humanity,  although  the  majority  of  the  intervening 
Powers  may  be  guided  mainly  by  motives  of  self-interest. 
It  is  absurd  to  talH  about  lack  of  jurisdiction  in  the  face  of 
impending  massacres  of  embassies.  Napoleon's  remarks 
on  the  English  embassy  to  China  in  1818  showed  his 
estimate  of  the  Chinese.  "  You  ought,"  he  said,  "  to 
humour  those  brutes  as  much  as  possible  in  order  to  secure 
trade  privileges." 

The  question  of  the  loss  by  a  State  of  its  right  to  free- 
dom from  interference,  through  criminal  conduct,  is  closely 
allied  to  the  question  of  a  similar  loss  which  is  unfortu- 
nately entailed  on  a  State  through  weakness  or  imbecility. 
One  of  the  commonest  international  incidents  of  this  cen- 
tury has  been  the  occasional  settlement  of  the  aflFairs  of 
seme  of  these  States  by  a  sort  of  "  Board  *'  of  their 
superiors. 

We  now  proceed  to  briefly  touch  on  the  principal  cases 
of  intervention  in  Europe  in  this  century,  as  recorded  in 
detail  by  that  humane  and  sagacious  American,  Chancellor 
Kent,  whose  volume  is  a  veritable  oasis  among  works  on 
International  Law. 

The  wholesale  remodelling  of  European  territorial 
arrangements  by  Napoleon  is  the  first  instance  we  shall 
quote.  Among  his  "  wards "  were  Spain  and  Portugal, 
the  republics  of  Italy,  the  Kingdom  of  Westphalia;  the 
Duchy  of  Warsaw,  the  League  of  the  Rhine,  the  Kingdoms 
of  Naples,  Holland,  Belgium,  etc,  etc.  When  his  power 
collapsed  a  large  part  of  it  was  "taken  over"  by  the 
Allies.  They  were  responsible  for  the  junction  of  Norway 
to  Sweden,  of  Genoa  to  Sardinia,  of  Venice  to  Austria,  of 
Belgium  to  Holland,  of  Poland  to  Russia,  and  for  the 
partial  dismemberment  of  Saxony.  The  principal  objec- 
tion to  their  method  of  thus  settling  the  aflFairs  of  these 
minor  States  of  Europe  lay  in  the  fact  that  the 
territories    thus    divided    were    mapped    out     with    no 
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regard  whatever  to  the  national  instincts  of  its  inhabitants. 
The  inability  of  many  of  the  countries  whose  affairs  were 
then  temporarily  settled  to  succes>fully  manage  their  own 
affairs  has  since  been  demonstrated.  We  do  not  propose  to 
touch  more  than  incidentally  here  on  the  terribly  thread- 
bare topics  of  the  Holy  Alliance  and  of  the  Congresses 
of  Laybach  Troppau  and  Verona  from  1818-20,  at  which  the 
infamous  resolutions  were  taken  against  the  wishes  of  this 
country  to  interfere  in  the  cause  of  despotic  government  in 
Spain,  Portugal,  and  Italy.  It  is  one  thing  to  interfere  to 
stop  the  constantly  repeated  butchery  of  women  and 
children  by  half-civilised  religious  fanatics  as  in  the  case 
of  Armenia,  but  it  is  quite  another  thing  to  interfere,  as 
did  the  Holy  Alliance  in  a  grandmotherly  fashion  with 
Spain  and  Naples,  because  the  intervening  Powers  dis- 
liked the  progress  of  ideas  from  autocracy  to  popular 
government. 

The  principal  instances  of  this  class  of  interven- 
tion in  this  century  are  the  intervention  of  Austria  in 
Naples  1820,  that  of  France  in  Spain  1822,  that  of  Austria 
in  Italy  183 1-2,  and  again  in  1849,  ^^^  ^^at  of  Russia  in 
Hungary  1849.  The  last  case  is  more  noteworthy  and  on  a 
larger  scale  than  any  of  the  others.  The  Magyars,  who  are 
a  strong,  capable,  and  independent  race  of  different  origin 
to  the  Austrians,  made  so  determined  a  bid  for  inde- 
pendence that  they  would  undoubtedly  have  overcome  the 
resistance  of  the  parent  State,  or,  rather  of  the  Sovereign 
State,  but  for  the  forcible  interference  of  Russia  in  the 
interests  of  autocracy.  On  this  occasion  the  friends  of 
liberty  in  England,  who  wished  to  assist  the  Hungarians, 
were  informed  by  Lord  Palmerston  that  "so  far  as  the 
courtesies  of  international  intercourse  may  permit  us  it  is 
our  duty,  especially  when  an  opinion  is  asked,  to  state  our 
opinions  founded  on  the  experience  of  this  country.  We 
are   not  entitled    to  interpose  in  any   manner  that  will 


Digitized  by 


Google 


IQO  INTERVENTION  AMONG  STATES. 

commit  this  country  to  embark  on  these  hostilities."  The 
noble  Lord,  it  is  true,  had  previously  justified  the  intervention 
of  England  and  France  in  the  affairs  of  the  Peninsula  in  1834 
by  asserting  that  in  any  quarrel  every  State  had  a  "right"  in 
International  Law  to  take  sides  with  one  party.  England 
stood  aloof  and  the  Hungarians  were  robbed  by  the  force 
of  Russian  arms  of  the  fruits  of  their  brave  struggles 
for  liberty,  but  the  time  may  yet  come  when  we  may  de- 
plore the  absence  of  a  strong  independent  State  in  that  part 
of  Europe  as  a  bulwark  against  Russian  aggression. 

As  regards  the  delights  of  the  Austrian  yoke  to  which 
the  Czar  re-consigned  the  Magyars,  no  better  illustration  of 
them  can  be  found  than  the  case  of  the  Austrian  occupa- 
tion of  Italy.  Italian  women  were  publicly  flogged  in  the 
streets,  the  peasantry  were  maltreated  in  every  way  and 
when  the  opportunity  came,  the  inhabitants  showed  their 
deadly  hatred  of  the  Ausirians  and  their  system  of  rule. 
In  face  of  what  we  have  written  about  the  subject  of  Russia 
and  Hungarian  independence  it  is  no  doubt  open  to  the 
foreign  critic  lo  point  to  the  present  Boer  War  as  a  flagrant 
instance  of  the  same  sort  on  the  part  of  Great  Britain. 

We  submit,  however,  that  if  the  facts  of  the  case  arc 
closely  considered  it  will  be  seen  that  the  Boers  were  in  a 
position  which  resembled  that  of  the  French  noblesse  before 
the  revolution  in  some  very  essential  matters.  In  each  case 
we  see  a  privileged  hereditary  minority  treating  an  un- 
privileged majority  as  a  sort  of  milch  cow  (in  the  words  of 
Mr.  Balfour).  The  minority  fattens  itself  and  grows  rich  on 
the  produce  of  the  labours  of  the  majority  and  consistentlyre- 
fuses  the  latter  either  equal  justice  or  equal  political  privi- 
leges in  order  to  maintain  its  enviable  position  in  the  State. 

Under  these  circumstances  there  has  been  much  talk  of 
"  European  intervention "  in  the  Transvaal  war.  Never 
has  there  been  a  more  ridiculous  proposal  or  a  greater  dis- 
play  of  false  sentiment.     The  Boer  Republics  owed  the 


Digitized  by 


Google 


INTERVENTION  AMONG  STATES.  igi 

powers  of  self-government  that  had  been  bestowed  upon 
them  to  the  free  grace  of  a  great  Empire.  They  proceeded 
to  make  use  of  those  powers,  to  treat  the  citizens  of  that 
Empire,  as  far  as  possible,  as  the  feudal  lords  of  the  middle 
ages  treated  their  serfs,  or,  as  the  Israelites  (whom  they 
were  always  endeavouring  to  copy)  treated  the  Gibeonites* 
When  the  Empire  objected  to  this  and  proceeded  to  enforce 
a  remedy,  nothing  less  than  a  hysterical  shriek  for  inter- 
vention was  raised  by  Continental  journalists  who  likened 
the  struggle  to  the  American  war  of  independence.  If  we 
regard  the  unfranchised  Uitlander  population  who  paid  all 
the  taxes  and  had  no  votes  as  filling  the  position  of  the 
Americans  in  that  war,  the  parallel  might  possibly  be 
justified,  but  not  otherwise.  If  the  intervention  had  taken 
place,  it  would  have  been  mainly  to  enable  the  Boers  to 
"  wallop  their  own  niggers,"  which  is  not  a  very  elevated 
object  for  a  great  international   movement. 

The  three  interventions  of  Great  Britain  in  Portugal  are 
good  instances  of  a  justifiable  settlement  of  the  aflFairs  of  a 
weak  minor  State  by  a  powerful  one.  In  1826  that 
country,  being  more  or  less  in  the  infancy  of  its  newly- 
acquired  political  liberty,  found  its  executive  powers  unable 
to  resist  the  plotting  of  the  friends  of  autocracy,  and  the 
Government  asked  the  assistance  of  England.  The 
country  had  passed  through  long  years  of  Anarchy,  and 
England  intervened  to  give  a  helping  hand  to  law  and 
order.  Again,  in  1834,  when  France  and  England  jointly 
interfered  in  Spain  and  Portugal,  the  Governments  were 
in  a  state  of  helplessness.  Don  Carlos,  the  Spanish 
Pretender,  had  entered  Portugal  to  raise  an  army  for  his 
designs  on  the  Spanish  Throne.  The  Portuguese  Govern- 
ment confessed  their  disapproval  of  this,  and  their  inability 
to  stop  it,  and  offered  to  allow  a  Spanish  force  to  enter  the 
country  to  effect  this  purpose.  In  an  abnormal  case  of 
this  kind — which  was  not    a  violent   political    upheaval,. 
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bringing  peace  and  a  new  order  of  things  in  its  train,  but 
was  merely  a  desultory  squable  with  nothing  to  be  hoped 
for  but  years  of  guerilla  warfare  and  general  chaos — it  is  at 
least  arguable  that  England  and  France  were  justified  in 
stepping  in  to  patch  up  the  decaying  fabric,  and  help  to 
rivet  the  ricketty  framework  of  government  together. 

The  English  intervention  of  1847,  i^*  Portugal,  was 
as  justifiable  as  the  other  two  which  preceded  it.  It 
was  thus  explained  by  the  English  Government  "The 
object  of  our  interference  was  a  recall  of  the  Parliament  in 
which  the  people  could  state  their  grievances,  and  restore 
the  battles  of  political  party  to  the  legitimate  arena  of  the 
.Senate."  In  consequence  of  these  views,  the  intervention 
was  not  confined  to  the  forcible  termination  of  the  rebellion. 
The  London  Conference  insisted  on  the  formation  of  a  new 
ministry  prepared  to  concede  liberal  measures  of  reform 
to  the  country. 

The  English  Intervention  in  Belgium  in  1831,  is  the 
next  instance  which  we  shall  discuss.  When  the  union  of 
Belgium  and  Holland  turned  out,  owing  to  racial  reasons, 
to  be  an  unhappy  failure,  the  European  Powers,  with  the 
exception  of  France  and  England,  appear  to  have  been  in 
favour  of  the  Biblical  maxim,  *'  Those  whom  the  Congress 
of  Vienna  hath  joined  together,  let  no  man  put  asunder." 
Earl  Grey,  on  the  contrary,  in  justifying  the  action  of 
this  country  said  :  "  Is  a  union  of  the  two  countries  to  be 
kept  up  where  the  dispositions  of  both  are  so  uncongenial, 
and  which  was  originally  founded  on  a  vicious  principle  ? " 
{i\e.y  the  principle  of  treating  blood  relationship  as  a 
secondary  matter  to  geographical  position).  "  Could 
the  strife  for  separation  be  allowed  to  continue  and 
hazard  the  peace  of  Europe  ?  I  hold  the  principle  of 
non-interference  as  strongly  as  I  have  ever  done,  but  I  am 
not  prepared  to  say  there  may  not  be  proper  exceptions  to 
/the  rule." 
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llie  knot  which  had  been  artificially  tied  by  the  repre- 
sentatives of  the  allies  in  18 15  was  untied  by  artificial 
means  by  England  and  France  in  1831,  and  in  view  of  the 
racial  antipathies  of  the  ill-assorted  couple  we  do  not  think 
that  many  persons  at  the  present  day  would  affirm  that  the 
separation  was  anything  but  a  beneficial  act. 

The  intervention  of  Great  Britain  in  Turkish  affairs  in 
1840  and  again  in  1854  may  perhaps  be  characterised  as 
the  only  two  cases  in  which  this  country  has,  in  its  conti- 
nental interventions  during  this  century,  been  guided  in 
the  main  by  interested  motives  which  concerned  tiself  more 
than  that  of  the  country  in  whose  affairs  it  has  intervened 
In  1840  the  circumstances  of  the  intervention  were  prima 
facte  of  an  extraordinary  character.  The  rebellious  Pasha 
of  Egypt,  Mehemet  Ali,  had,  like  the  Greeks,  been  engaged 
in  a  long  struggle  with  the  Porte,  but  unlike  the  Greeks 
he  was  on  the  point  of  establishing  his  independence 
without  any  kind  of  external  aid.  On  the  other  hand,  no 
particular  benefit  to  the  Egyptians  or  to  anyone  else  was 
likely  to  ensue  from  this  independence.  The  rule  of  the 
Pasha  was  ultimately  as  barbarous  as  that  of  the  Turks. 
There  was  no  particular  reason  for  sympathising  with 
Mehemet  in  his  efforts  to  substitute  the  sovereignty  of  one 
Oriental  despot  for  another  in  Egypt.  Moreover,  the 
Powers  who  were  represented  at  the  London  Conference 
had  an  excellent  reason  for  preserving  the  Sultan's 
dominions  intact  in  a  well-grounded  fear  of  the  "  dreams 
of  Empire  "  which  the  Russians  were  known  to  possess. 
We  have  no  intention  of  setting  out  here  all  the  peculiarly 
cogent  reasons  which  cause  the  British  to  regard  the 
possible  predominance  of  Russian  influence  at  Constanti- 
nople with  the  utmost  suspicion  and  aversion.  It  will  suffice 
to  quote  one  of  the  many  luminous  sentences  of  Napoleon 
in  his  last  years  on  this  subject.  "Once  mistress  of 
Constantinople,    Russia  gets    all    the  commerce  of  the 

13 


Digitized  by 


Google 


194  INTERVENTION  Al^IONG  STATES. 

Mediterranean,  becomes  a  great  naval  power,  and,  God 
knows  what  may  happen.  Above  all  the  other  Powers, 
Russia  is  the  most  to  be  feared  by  the  English." 

The  intervention  of  England  in  Turkish  affairs  in  1854 
was  inspired  by  the  same  motives  as  was  that  of  1840.  It 
may  be  pointed  out  that  in  both  cases  the  Government  of 
the  Porte  has  been  in  the  position  of  an  incapable  lunatic, 
unable  to  manage  its  own  affairs.  The  Sultan  Mahmud 
at  the  time  of  his  death  in  1839  was  in  a  state  of  frenzy 
over  the  victories  of  Mehemet,  and  was  ready  to  make 
shipwreck  of  his  kingdom  in  the  effort  to  overthrow  him. 
His  successor  was  most  willing  to  take  the  assistance 
which  was  offered  him  by  the  four  Powers.  In  1854,  the 
Porte  was  so  far  from  being  de  facto  a  sovereign  and 
independent  State  (whatever  it  may  have  been  in  theory), 
that  if  the  two  Western  Powers  had  not  taken  over  the 
task  of  intervening  in  its  foreign  relations,  its  separate 
existence  as  a  State  would  have  vanished  altogether. 

In  1866  Turkish  misrule  in  the  Island  of  Crete  produced 
a  sanguinary  disturbance  between  the  inhabitants  and 
their  oppressors.  On  that  occasion  the  part  played  by 
our  Government  in  the  cause  of  humanity  was  of  a  some- 
what edifying  description.  Our  ministers  had  studied 
the  writings  of  international  jurists  on  the  theoretical 
independence  and  equality  of  all  States  to  some  purpose,  and 
they  acted  accordingly  on  the  great  fiction  "  Toute  nation 
est  souveraine  sur  son  peuple  terretoire  et  il  ny  a  aucune 
juridiction  au  dessus  d'elle."  According  to  Calvo,  "The 
concert  of  Europe  fell  through  in  great  part  owing  to  the 
influence  of  England  which  protested  its  desire  to  observe 
a  strict  neutrality  in  the  quarrel,  and  not  to  give  any 
assistance  to  one  or  the  other  side,  and  which  went  so  far 
as  to  refuse  to  allow  women  and  children  exposed  to  be 
massacred  by  the  Turks  to  embark  on  their  ships  ot 
war."     The  freedom  from  jurisdiction  of  a  State  is  like 
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that  of  a  householder,  viz.,  conditional  on  the  observation 
of  due  humanity  to  its  members. 

From  1875-77  the  state  of  affairs  in  the  countries  which 
are  now  known  as  Servia,  Bulgaria,  Roumania,  Monte- 
negro, Bosnia,  the  Herzegovina,  and  Eastern  Roumelia, 
occupied  the  attention  of  the  European  Powers.  When  a 
joint  intervention  on  the  part  of  Germany,  Austria-Hun- 
gary, Russia,  France,  Italy,  and  England  was  proposed. 
Lord  Derby  instructed  Sir  H.  Elliott,  at  Constantinople, 
that  "a  mediation  of  this  kind  is  not  at  all  compatible 
with  the  independent  authority  of  the  Porte  in  its  own 
territory.  This  proceeding  furnishes  in  short  a  motive  for 
insurrection  as  a  means  of  exciting  foreign  sympclthy 
against  Turkish  rule,  and  it  is  not  improbable  that  this 
intervention  may  pave  the  way  for  ulterior  intermeddling 
in  the  interior  affairs  of  the  Empire.  But  as  the  Porte  has 
prayed  your  excellency  not  to  hold  aloof  from  the  affair, 
the  Government  of  Her  Majesty  sees  that  it  has  no  other 
alternative."  M.  Calvo  has  well  said  that  as  a  result  of 
that  conference — 

"Done  TEurope  reunie  en  tribunal  a  Berlin  en  1878  a 
solennellement  reconnue  le  principle  de  intervention 
collective  entre  un  etat  et  ses  sujets  dans  Tint^ret  de 
rhumanit^  et  surtout  dans  celui  des  nationalit^s." 

The  relations  of  the  powers  at  the  Berlin  Conference  to 
the  Petty  States  which  they  then  called  into  existence  is 
that  of  guardian  and  ward.  "  If  uncontrolled  by  Europe, 
the  animosities  and  jealousies  of  Greek,  Bulgars,  Serbs, 
and  Macedonians  preventing  them  from  acting  in  concert 
and  leading  to  internecine  conflicts,  might  quickly  lead  to 
the  re-imposition  of  the  Turkish  yoke  upon  her  former 
Provinces  or  more  probably  to  an  international  conflict  for 
the  partition  of  Turkey  disturbing  the  peace  of  the  world 
and  fatal  to  the  independence  of  these  little  States."  The 
same  sort  of  guardianship  has  been  asserted  by  the  United 
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States  over  the  smaller  states  of  Central  and  Southern 
America  in  the  Monroe  Doctrine.  The  Monroe  Doctrine 
is  nothing  more  than  an  expansion  of  the  natural 
sense  of  guardianship  felt  by  the  United  States  as 
the  predominant  power  in  that  part  of  the  world  for  the 
Minor  States  whose  institutions  are  more  or  less  modelled 
on  their  own,  which  is  aroused  when  a  likelihood  arises  of 
interference  with  their  liberty  or  institutions  on  the  part  of 
a  foreign  Power.  Monroe  said  : — *•  It  is  impossible  for 
European  Powers  to  interfere  in  the  affairs  of  these  States, 
especially  on  subjects  which  are  for  them  vital  principles, 
without  this  affecting  the  United  States." 

The  United  States  very  nearly  came  into  collision  with 
Fiance  when  Napoleon  III.  made  the  ridiculous  attempt  to 
set  up  an  "Emperor  of  Mexico"  in  1861.  Mr.  Seward 
then  said  : — **  The  people  of  the  United  States  has  the  firm 
conviction  that  progress  in  this  part  of  the  world  is  not 
possible  except  by  means  of  political  institutions  identical 
in  all  the  States  of  the  American  Continent." 

In  order  to  get  some  idea  of  the  number  of  European 
countries  whose  territorial  limits  and  affairs  have  been  com- 
pulsorily  settled  for  them  under  the  guardianship  of  other 
Powers  in  the  century  just  expired,  it  will  only  be  necessary 
to  mention  Belgium,  Holland,  Switzerland,  France,  Luxem- 
bourg, Spain,  Portugal,  Sicily,  Naples,  Lombardy,  Venice, 
Saxony,  Poland,  Cracow,  Norway  and  Sweden,  Denmark, 
The  Danubian  Principalities,  The  Rhenish  States,  Turkey, 
Bosnia,  Servia,  Roumania,  Montenegro,  Eastern  Roumelia, 
The  Herzegovina,  Greece,  and  Italy. 

There  have  been  five  great  meetings  of  *•  Boards  of 
Guardians  *'  for  this  purpose  in  the  course  of  the  century, 
viz.,  in  1815,  1 83 1,  1840,  1856,  and  1878.  Of  these  by  far 
the  most  important  was  that  of  1815.  Napoleon  had 
brought  about  what  was  practically  a  "  re-shuffle  *'  of  the 
cards  of  the  States  of  Europe,  and  consequently  it  remained 
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for  the  allies  to  execute  "  a  fresh  deal."  The  Boards  of 
1840,  1856,  and  1878  have  been  mainly  occupied  with  the 
wide  subject  of  the  tributary  possessions  of  the  Porte.  We 
have  already  mentioned  the  Conference  of  1831.  The 
principal  object  of  anxiety  to  the  successive  Boards  has 
been  the  preservation  of  the  "  balance  of  power "  in 
Europe.  The  theory  of  the  "  balance  of  power  "  is, 
as  everyone  knows,  of  great  antiquity,  having  served 
as  a  great  political  principle  of  action  to  the  States 
of  Ancient  Greece.  The  object  of  preserving  the 
balance  is  to  prevent  the  realisation  of  those  "  golden 
dreams  of  Empire"  which  are  always  pervading  the 
slumbers  of  powerful  nations.  In  the  middle  ages  the  Thirty 
Years  War  was  mainly  fought  in  the  cause  of  the  balance  of 
power  which  was  formally  recognised  as  a  great  principle 
of  International  Politics  at  Westphalia  in  1648.  Again  in 
1713  at  Utrecht  the  principle  was  formally  recognised. 
The  theory  plainly  arises  from  the  strong  sense  of  separate 
nationality  among  States.  If  we  cast  our  eyes  once  more 
on  the  life  of  individuals  in  a  State,  it  would  seem  that  the 
family  is  the  type  in  civil  life  of  what  a  nation  is  in  the 
company  of  States.  In  the  present  condition  of  the  human 
race  it  can  hardly  be  denied  (except  by  a  Tolstoi),  that  the 
existence  of  the  sentiment  of  nationality  in  the  one  case, 
and  of  the  sentiment  of  unity  and  privacy  in  the  other,  are 
two  most  beneficent  factors  in  public  and  private  life. 
Great  empires  over  various  nationalities  such  as  Louis 
XIV.  imagined  and  Napoleon  realised  for  a  brief  period  are 
mainly  founded  on  the  essential  weakness  of  th3  various 
nations  which  become  absorbed  in  them.  Our  own  Indian 
Empire  is  a  striking  instance  of  this. 

Consequently  where  a  group  of  nations  are  more  or  less 
on  an  equality  of  civilization  and  their  national  energies  are 
in  a  healthy  condition,  as  is  the  case  in  Europe,  it  is  natural 
that  they  should  each  view  the  idea  of  vassalage  to  any  one 
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predominating  member  of  their  body,  with  a  dread  as  gfreat 
as  is  the  affection  they  feel  for  their  nationality.  It  would 
be  hard  to  argue  that  the  Western  States  were  not  justified 
in  1854  when  they  interfered  to  prevent  Russia  obtaining  a 
power  in  Europe  which  would  be  a  constant  menance  to 
the  independence  of  the  rest  of  the  body  of  States. 

The  crushing  of  a  nationality  or  its  forcible  absorption 
by  another  Power  is  an  act  which  always  produces  so  uni- 
versal a  shudder  among  the  nations  that  it  would  seem  to 
be  instinctively  revolting  to  the  sense  of  mankind.     Conse- 
quently we  should  incline  to  affirm  that  an  intervention  to 
preserve  the  balance  of  power  is  a  natural  and  lawful  act 
if  its  object  is  to  preserve   the   independence   of  States 
against  a  common  danger,  or  to  save  one  of  the  number 
from  oppression  or  extinction.      The  Austrian  tamperings 
with  Italian  affairs  in  1821,   1831,  1849  and    1859,  and  the 
Russian   intervention   of   1849  ^^  ^^^  Hungarian  contest 
belong  to  this  latter  category,  and  the  action  of  the  French 
Emperor   in   fighting  the  battle  of  Custozza  for  Italian 
liberties,  appears  to  us  to  have  been  one  of  the  most  meri- 
torious actions  in  the  life  of  that  personage.     The  opinion 
of  Great  Britain  on  the  intervention  by  Austria  of  the  kind 
we  have  indicated,  may  best  be  understood  by  the  remarks 
of  its  Government  when  the  French  were  illegally  dally- 
ing in  Rome  with  a  body  of  their  troops.      "  The  foreign 
occupation  on  which  the  Court  of  Rome  relies,  cannot  be 
indefinitely  prolonged,  nor  can  an  auxiliary  force  suppress 
the  discontent  of  a  whole  population,  and  even  if  such 
means  were  likely  to  succeed,  it  is  not  the  kind  of  pacifica-  , 
tion  which  the  British  Government  intends  to  help  to 
bring  about." 

The  various  measures  of  coercion  which  Great  Britain 
in  company  with  the  other  great  Powers,  has  been  obliged 
to  adopt  from  time  to  time  in  the  case  of  Greece,  have 
usually  been  for  the  purpose  (as  in  the  case  of  the  "  pacific 
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blockade"  in  1886)  of  saving  that  irresponsible  minor  State 
from  the  effects  of  its  own  rashness  against  the  Turk. 

We  have  already  briefly  touched  on  the  decayed  and 
occasionally  chaotic  state  of  the  Kingdoms  of  Spain  and 
Portugal.  As  regards  the  incapacity  of  the  Spanish 
Government  to  prevent  insurrections  from  smouldering  on 
in  a  futile  and  desultory  manner,  with  no  result  but 
general  disorder,  it  is  noteworthy,  in  view  of  the  latest  case 
of  intervention  (viz.  that  of  the  United  States  in  Cuba), 
that  President  Grant,  as  far  back  as  1874,  said  "the 
deplorable  strife  in  Cuba  continues  without  any  marked 
change  in  the  relative  advantages  of  th^  contending 
forces.  The  insurrection  continues,  but  Spain  has  gained 
no  superiority.  Six  years  of  strife  give  the  insurrection 
a  significance  which  cannot  be  denied.  Its  duration  and 
the  tenacity  of  its  advance  together  with  the  absence  of 
manifested  power  of  repression  on  the  part  of  Spain  cannot 
be  controverted,  and  may  make  some  positive  steps  on  the 
part  of  other  Powers  a  matter  of  self  necessity." 

Here  we  have  a  clear  case  of  an  imbecile  personage 
unable  to  transact  its  affairs  or  keep  its  establishment  in 
order  for  whom  a  committee  muist  somehow  be  obtained,  to 
put  an  end  to  the  general  inconvenience  caused  by  the 
existing  state  of  affairs. 

The  conclusions  which  we  draw  from  the  whole  matter 
are,  that  in  the  natural  life  of  the  body  of  States,  certain 
occasions  occur  at  frequent  intervals  in  which  intervention 
by  one  or  more  States  in  the  affairs  of  some  other  member 
of  that  body  becomes  a  duty,  either  (i)  directly  for  the 
welfare  of  that  member,  or  (2)  for  the  general  good  of  the 
intervening  State.  As  regards  the  second  case,  the  remarks 
we  have  made  as  to  intervention  to  preserve  the  balance  of 
power  necessarily  include  the  case  in  which  a  State  inter- 
venes to  prevent  the  balance  being  upset  by  its  own  par- 
tial or  total  extinction.   As  regards  the  first  two  cases,  they 
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are  capable  of  being  classified  under  the  heads  of  (a) 
minority  (b)  senile  incapacity  (c)  lunacy  of  various  degrees 
(d)  criminality  (e)  prolonged  bankruptcy  (g)  general 
barbarism  of  polity,  c.g,y  Turkey  or  India.  This  is  an 
analogous  case  to  minority. 

Having  thus  stated  our  view  of  the  theory  of  Interventioii 
among  States,  we  now  proceed  to  give  a  brief  conspectus 
of  the  interventions  of  the  past  century,  and  to  shortly 
state  under  what  head  each  of  them  ranges  itself  naturally, 
according  to  our  theory  :— 

Group  A. 

Restraint  on    ^      i .     Intervention  of  Allies  in  France  1 8 1 5. 

Dangerous      I      2.     Great  Britain,  Russia,  Prussia  and 

Lunatic         j  Austria  in  Turkey  1840. 

States.         j     3.     Powers  in  China  1900. 

The  first  of  these  cases  presents  considerable  difficulty, 

but  the  fact  that  the  one  man  who  then  ruled  the  affairs  of 

France  had  given  proof  of  insane  ambition  in  undertaking 

the  Russian  campaign  of  18 12,  appears  to  justify  its  place 

in  this  group 

Group  B. 

Austria  in  Naples  1820. 
France  in  Spain. 
Austria  in  Italy  183 1-2. 
Russia  in  Turkey  1833. 
Austria  in  Italy  1849. 
Russia  in  Hungary  1849. 
France  in  Mexico  1861. 


Meddlings 
in  the  affairs 

of  minor 

States  from 

"  indirect " 

motives,  and 

with  no  just 

reason. 


I. 

2. 
3. 
4- 
5- 
6. 

7- 


Group  C. 


1. 


England  in  Portugal  1826. 

2.  Great  Britain,  Russia,  and  Austria  in  Greece  1827. 

3.  Great  Britain  and  France  in  Holland  and  Belgium 
1830-32. 
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4.  Quadruple  Alliance.     Intervention  of  Great  Britain 
and  France  in  Spain  and  Portugal  1834. 

5.  Intervention  of  Great  Britain,  Russia,  Prussia,  and 
Austria  in  Turkey  1840. 

6.  Intervention  of  France  and  Great  Britain  in  Turkey 
1854. 

7.  Intervention  of  the  great  Powers  in  Turkey  in  1877 
with  regard  to  Bosnia,  The  Herzegovina,  etc. 

All  the  cases  in  this  group  have  one  feature  in  common. 

The   interventions   were  undertaken  on  behalf  of  minor 

States  in  different  stages  of  weakness,    imbecility,    and 

decay,  and  in  every  case  it  is  arguable,  that  the  intervention 

was  in  the  main  for  the  benefit  of  the  State  in  the  affairs  of 

which  it  occurred,  and  was  salutary  in  its  effects  on  that 

State. 

F.  W.  Payn. 
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VII.— A    PLEA    FOR     THE     CODIFICATION     OF 
THE    LAW    OF    TRUSTS. 

OF  Codification  as  a  general  principle  it  is  not  in- 
tended here  to  speak  ;  sufficient  has  already  been 
written  on  the  question,  and  the  arguments  for  and 
against  have  long  since  been  thoroughly  threshed  out. 

It  is  enough  to  quote  the  opinion  of  one  who  has 
studied  the  subject  in  its  practical  aspect,  and  is  well 
qualified  to  judge,  that  "  we  have  learned  that  the  most 
**  familiar  argument  against  codification,  namely,  that  it 
*'  checks  the  natural  growth  of  the  law,  and  hinders  its 
**  free  development,  though  it  may  apply  to  bad,  does  not 
**  apply  to  good  codification.  No  country  has  studied  law, 
**both  historically  and  systematically,  with  more  fruitful 
'*  results  than  Germany.  In  no  country  has  codification 
*'  been  more  successful.  Nor  is  there  reason  to  apprehend 
**  that  the  German  Codes  will  arrest  the  progress  of 
**  German  Law,  whether  in  the  form  of  judicial  develop- 
**  ment  or  legislative  amendment.  On  the  contrary,  the 
"  scientific  formulation  of  existing  rules,  provided  the 
"  mistake  is  not  made  of  attempting  to  stereotype  details, 
"illustrates  and  brings  into  prominence  their  defects,  and 
**  thus  stimulates  their  judicial  development  and  suggests 
**and  facilitates  legislative  amendments.  The  chief 
**  reason  why  so  many  statutory  amendments  of  English 
"  Common  Law  have  been  unsatisfactory  in  form  and  in 
**  effect  is,  that  they  necessarily  take  the  form  of  excep- 
**tions  from  indefinite  or  imperfectly  formulated  rules. 
"  If  the  rules  were  formulated,  their  statutory  modifica- 
"tions  would  fit  more  easily  and  more  naturally  into  the 
"  general  system,  instead  of  being  awkward  excrescences 
**  which  tend  to  embarrass  the  Courts  in  their  application 
'*and  development  of  general  principles,  and  are  qonse- 
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quently  regarded  with  jealousy  and  suspicion  by  the 
*  Judges/' 

One  form  of  Codification  has,  it  need  hardly  be  men- 
tioned, already  been  introduced  into  our  law,  in  the  shape 
of  the  Bills  of  Exchange  Act  1882,  the  Partnership  Act 
1890,  and  the  Sale  of  Goods  Act  1893;  possibly  there 
might  be  added  the  Merchant  Shipping  Act  1894,  though 
this  is  rather  a  case  of  Consolidation  than  Codification  in 
the  strict  sense  of  the  word.  In  addition  to  these,  bills 
have  at  various  times  been  introduced  into  Parliament  for 
the  Codification  of  the  Criminal  law,  the  Law  of  Evidence, 
and  the  Law  of  Marine  Insurance ;  but  the  two  first  have 
long  since  been  dropped,  and  there  appears  no  immediate 
prospect  of  the  third  becoming  law. 

The  form  in  which  the  Acts  of  1882,  1890,  and  1893 
have  codified  the  law  with  which  they  deal,  is  to  repro- 
duce as  exactly  as  possible  the  existing  law,  save  in 
respect  of  a  few  matters  of  an  uncontroversial  character, 
in  which  amendment  was  feasible  without  raising  oppo- 
sition, and  the  success  which  has  attended  them  has 
practically  disposed  of  the  arguments  advanced  against 
the  system  so  far  as  they  are  applicable  to  Codification 
of  this  kind,  and  gives  ground  for  thinking  that  it  might 
now  be  advantageously  extended  to  other  branches  of  our 
system. 

There  are  several  which  it  is  pretty  generally  admitted 
stand  at  the  present  day  in  urgent  need  of  clear  and  accurate 
restatement.  Such,  for  instance,  are  the  Statutes  of  Limi- 
tation," the  Law  of  Copyright,'  and  the  law  relating  to 
Bills  of  Sale ;  but  in  these  cases  the  matter  is  complicated 
by  the  necessity  for  amendment  as  well  as  re-statement. 

1  See  Art.  "Codification,"  by  Sir  C.  P.  Hbert,  in  Encyelopcedia  of  the  Laws 
of  England. 
«  See  PoUoek  on  Torts,  4th  ed.,  195  ;  L.Q,  Rev.,  vol.  xv.,  22r. 
*  See  ScruUon  on  CopyriglU,  3rd  ed.,  2, 
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There  are  again  other  parts  of  the  law,  the  substance  of 
which  is  fairly  satisfactory  and  of  which  it  is  only  the  form 
that  needs  improvement. 

To  one  of  these,  the  Law  of  Trusts,  a  good  deal  of  public 
attention  has  been  drawn  of  late  years  owing  to  two  causes ; 
first,  the  far  too  frequent  loss  of  trust  funds  owing  to 
breaches  of  trust,  sometimes  fraudulent,  sometimes  com- 
mitted in  perfect  good  faith,  but  in  either  case  inflicting 
serious  loss  and  often  entailing  the  ruin  of  the  beneficiaries  ; 
and  secondly,  the  difficulty  experienced  in  finding  persons 
willing  to  undertake  the  onerous  duty  of  administering  a 
Trust.  It  should  be  said  that  the  term  Trusts  is  here  used 
in  the  sense  of  private  trusts,  excluding  charitable  trusts 
which  stand  on  a  somewhat  different  footing,  and  in  respect 
of  which  these  causes  of  complaint  do  not  exist. 

In  the  year  1895  a  select  Committee  of  the  House  of 
Commons  was  appointed  to  enquire  into  the  matter,  and 
ascertain  whether  further  legislative  enactment  might  be 
made  for  securing  the  adequate  administration  of  private 
trusts.  It  was  then  estimated  that  no  less  than  a  twentieth 
part  of  the  whole  capitalised  value  of  property,  real  and 
personal,  that  comprises  the  weaUh  of  the  United  King- 
dom, was  held  upon  trust.  Taking  the  capitalised  value 
of  that  property  as  estimated  by  the  Treasury  to  be  be- 
tween nine  and  ten  thousand  million  pounds,  this  gives  a 
sum  of  nearly  five  hundred  millions  sterling  held  upon 
trust !  Whether  these  figures  are  accurate  or  not,  there  is 
no  doubt  that  thousands  of  people  in  this  country  are  at  the 
present  moment  trustees,  and  still  larger  numbers  benefi- 
ciaries ;  almost  everyone  who  has  any  property  at  all,  is 
at  some  time  of  his  or  her  life  concerned  in  the  one 
capacity  or  the  other,  with  this  branch  of  the  law.  Yet 
how  many,  unless  they  be  lawyers  themselves,  can  under 
the  existing  condition  of  things  have  anything  more  than 
the  most  rudimentary  notions  of  their  rights  and  duties  ? 
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The  latest  edition  of  the  leading  text  book  on  the  subject 
covers  1,252  closely-printed  pages  of  text,  and  contains 
references  to  over  eight  thousand  cases.  Such  a  book 
cannot  be  familiarly  known  even  by  a  lawyer,  while  for 
the  layman  any  dealing  with  it  is  a  practical  impossibility. 
Even  the  lawyer  not  infrequently  goes  wrong  in  such  a 
condition  of  the  law.  An  eminent  practitioner  at  the 
Chancery  Bar,  lecturing  on  the  duties  and  liabilities  of 
trustees  some  time  since,  gave  an  apt  illustration  of  this. 
"Towards  the  end  of  last  sittings,"  he  said,  "and  almost 
at  the  close  of  a  case  relating  to  trustees  then  being  tried 
in  the  Chancery  Division,  it  became  apparent  from  an 
observation  made  from  the  Bench,  that  all  the  four  counsel 
engaged  in  the  case,  learned  and  experienced  men  as  they 
were,  had  not  considered  the  provisions  of  the  most  recent 
Trustee  Act,  that  of  1894,  though  such  provisions  bore 
directly  upon  the  subject  matter."  ^  It  is  not  to  be  wondered 
at  when  the  law,  to  use  the  lecturer's  phrase,  **  lurks  in 
volumes  of  reports  to  be  counted  by  hundreds,  or  lies 
buried,  but  with  a  hideous  power  of  inopportune  resurrec- 
tion, in  some  partially  repealed  statute." 

The  writer  once  had  occasion  to  enquire  into  the  exact 
limits  of  the  rule  in  Howe  v.  Lord  Darlmouth^  For  this 
purpose  it  was  necessary  to  examine  over  fifty  reported 
cases,  the  result  of  all  of  which  could  easily  be  stated  in  six 
or  seven  lines.  It  is  fortunately  not  often  requisite  to  do 
this  in  practice,  but  when  it  is,  the  burden  is  so  great  that 
it  generally  is  not  done  at  all.  Surely  it  would  be  a  boon 
to  many,  both  lawyers  and  laymen,  if  the  general  principles 
of  the  Law  of  Trusts  were  now  to  be  succinctly  stated  in 
clear  and  precise  language  in  the  form  of  a  Code  of  the 
type  of  the  Bills  of  Exchange  Act,  the  Partnership  Act,  or 
the  Sale  of  Goods  Act. 

*  Birrell's  Lectures  on  TrustMS, 
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It  is  not  infrequently  said  that  the  layman  is  no  better 
off  when  the  law  is  codified,  and  it  must  readily  be  admitted 
that  it  is  hopeless  to  expect  to  make  the  law,  as  a  whole, 
known  to  the  general  public.  Even  such  an  ardent  advo- 
cate of  codification  as  John  Austin  admitted  this.^  But 
where  a  layman  wants  to  acquire  a  knowledge  of  some 
particular  branch  of  law  in  which  he  is  specially  interested, 
there  is  reason  for  believing  that  codification  does  materi- 
ally assist.  His  Honour  Judge  Chalmers  states  in  the 
introduction  to  his  Digest  of  the  law  oj  Bills  of  Exchange 
that  merchants  and  bankers  say  that  it  is  a  great  conveni- 
ence to  them  to  have  the  whole  of  the  general  principles  of 
the  law  of  bills,  notes  and  cheques  contained  in  a  single  act 
of  a  hundred  sections.  No  one  imagines,  of  course,  that 
breaches  of  trust  would  cease  to  be  committed  if  the  Law 
of  Trusts  were  codified,  but  is  it  unreasonable  to  hope  that 
trustees  would  be  better  acquainted  with  their  powers 
and  duties,  that  beneficiaries  would  be  better  acquainted 
with  their  rights,  and  so  better  able  to  protect  themselves, 
and  that  consequently  breaches  of  trust  might  be  of  less 
frequent  occurrence  than  is  now  unhappily  the  case  ? 

Nor  would  the  task  of  codifying  the  Law  of  Trusts  be  a 
matter  of  insuperable  difficulty.  An  excellent  model 
already  exists  in  the  shape  of  the  Indian  Trusts  Act  1882, 
which  although  framed  with  a  special  view  to  the  neces- 
sities of  India,  and  differing  in  some  respects  from  English 
law,  is  nevertheless  admittedly  based  on  the  latter.* 
Besides  this  nearly  the  whole  of  the  Statute  law,  which 
properly  belongs  to  the  subject,  has  already  been  consoli- 
dated in  the  shape  of  the  Trustee  Acts  1893  and  1894,  and 
the  Judicial  Trustees  Act   1896.       Why  should  not  these 

^  Lceturea  on  Jarispnidenci^  vol.  ii,,  5th  ed.,  653. 
"  p.  xlv. 

*  See  Dr.  Whitelcy  Stokes'  introduction  to  the  Act  in  the  Anglo-Intlian  Codes^ 
vol.  i. 
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Acts,  with  the  addition  of  the  rules  now  represented  by 
case  law,  for  the  drafting  of  which  the  Indian  Trusts  Act 
would  serve  as  a  guide,  be  re-enacted  on  a  more  scientifi- 
cally arranged  basis  ? 

As  a  matter  of  fact,  a  Bill  to  codify  the  Law  of  Trusts 
was  introduced  in  the  House  of  Lords  by  Lord  Halsbury 
in  1892,  but  got  no  further  than  a  first  reading.  This  was 
not  altogether  surprising,  for  although  in  its  preparation 
use  was  made  of  the  Indian  Trusts  Act,  the  Bill  as  intro- 
duced was  hardly  satisfactory.  It  was  confessedly 
incomplete.  The  prefatory  memorandum  attached  to  the 
Bill  stated  that  it  did  not  pretend  to  be  an  exhaustive 
statement  of  the  law.  It  consequently  met  with  but  scant 
approval,  and  in  the  following  year  when  it  reappeared  it 
was  in  the  form  of  a  Bill  to  consolidate  the  Statute  law 
only,  which  afterwards  became  the  Trustee  Act  1893.  Lord 
Herschell,  in  introducing  this  measure,  explained  that  the 
alteration  in  form  was  due  to  the  criticisms  which  the  pre- 
vious Bill  had  evoked.  The  fact,  however,  that  a  hastily 
drafted  and  imperfect  bill  failed  to  secure  approval,  is  no 
reason  why  a  carefully  prepared  code  on  the  lines  of  the 
Bills  of  Exchange,  Partnership,  and  Sale  of  Goods  Acts 
should  not  enjoy  a  better  prospect  of  success,  especially  if 
its  promoters  refrained  from  attempting  any  amendment, 
but  contented  themselves  with  a  clear  statement  of  existing 
law. 

It  is  necessary,  however,  to  find  someone  to  initiate  the 
work.  This  is  the  chief  difficulty.  Unless  the  thing  is 
undertaken  by  some  public  body,  or  person  of  influence, 
there  is  little  prospect  of  its  being  successfully  submitted 
to  Parliament.  The  Bills  of  Exchange  Act,  for  instance, 
was  drafted  by  Mr.  Chalmers  on  the  instructions  of  the 
Institute  of  Bankers,  and  the  Bill  was  introduced  to  Par- 
liament by  Lord  Avebury  (then  Sir  John  Lubbock),  the 
President  of  the  Institute.     To  this  fact  its  comparatively 
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Speedy  approval  by  the  legislature  is  no  doubt  mainly  due ; 
similarly  the  Partnership  Act  was  promoted  under  the 
auspices  of  the  Associated  Chambers  of  Commerce ;  while 
the  Sale  of  Goods  Act  found  a  sponsor  in  Lord  Herschell 
always  ready  to  lend  his  aid  to  any  reform  in  the  law. 

Is  there  anybody  to  perform  the  same  office  for  a  code 
of  Trust  Law?  Would  it  be  too  much  to  hope  that  the  Incor- 
porated Law  Society  might  be  induced  to  undertake  the 
task  ?  A  very  large  number  of  solicitors  are  trustees  them- 
selves, nearly  all  are  constantly  concerned  in  advising 
trustees  as  their  clients  and  assisting  in  the  administration 
of  trusts.  ^'  There  is  no  subject  which  occupies  our  attention 
more  or  fills  a  larger  place  in  our  daily  business  than  the 
administration  of  trusts,"  said  Mr.  Wreford  Budd  in  his 
Presidential  address  at  the  annual  provincial  meeting  of  the 
Society  at  Liverpool  in  1895.  The  Society  has  always  been 
in  the  van  of  law  reform,  as  is  testified  by  the  part  it  has 
played  in  promoting  the  Judicature  Acts,  the  Conveyancing 
Acts  and  the  Settled  Land  Acts  ;  without  enumerating  the 
very  important  amendments  of  the  branch  of  law  now 
under  discussion  which  are  due  to  its  initiative.  Repre- 
senting solicitors  as  a  corporate  body  it  would  surely  be 
conferring  a  benefit  not  only  on  its  constituents  but  on 
the  public,  with  whose  interests  those  of  its  constituents 
are  in  the  long  run  identical,  by  interesting  itself  in  this 

needfiil  reform. 

Walter  G.  Hart. 
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VIIL— SEAMEN'S    ADVANCE     NOTES. 

THE  question  of  the  advance  of  wages  to  seamen  has 
frequently  occupied  the  attention  of  the  Legislature. 
The  earliest  Act  dealing  with  it  is  8  Geo.  I.  c.  24,  passed  in 
1 72 1,  entitled  "An  Act  for  the  more  effectual  suppressing 
of  Piracy,"  which  is  still  in  force.  After  reciting  that 
desertion  whilst  abroad  is  the  chief  occasion  for  seamen 
turning  pirates,  and  is  chiefly  occasioned  by  the  payment 
of  wages  to  the  seamen  when  abroad,  it  enacts  that  no 
master  or  owner  of  any  merchant  ship  or  vessel  shall  pay 
or  advance,  or  cause  to  be  paid  or  advanced  to  any  sea- 
man or  mariner,  during  the  time  he  shall  be  in  parts 
beyond  the  seas,  any  money  or  effects  upon  account  of 
wages  exceeding  one  moiety  of  the  wages  which  shall  be 
due  at  the  time  of  such  payment,  until  the  return  home  of 
such  vessel. 

But  it  was  not  until  1845  that  the  question  in  its 
narrower  aspect  was  dealt  with.  Sailors  are  notoriously 
improvident,  and,  as  a  rule,  only  return  to  sea  when 
they  have  spent  all  their  earnings  of  the  previous 
voyage,  so  that  when  they  sign  articles,  their  pockets  are 
empty,  and  an  advance  of  wages  in  some  shape  or  form  is 
essential  to  enable  them  to  pay  their  boarding-house  bill, 
redeem  their  kit,  and  come  aboard  equipped  for  the  new 
voyage.  If  money  were  given  to  them  by  the  shipowners 
for  this  purpose,  it  would,  in  the  majority  of  cases,  result  in 
their  spending  it  recklessly,  and  then  not  joining  the  ship. 
In  order  to  avoid  as  far  as  possible  this  contingency,  a 
system  gfrew  up  of  issuing  "  advance  notes,"  by  which  the 
owner  or  master  undertook  to  repay  a  certain  sum  (to  be 
advanced  by  a  third  person  to  the  seaman)  within  a 
specified  time  after  the  ship^s  sailing,  provided  the  seaman 
sailed  in  her.  The  advance  note  was,  as  a  rule,  either  in 
the  form  of  a  conditional  bill  of  exchange  drawn  by  the 
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master  upon  the  shipowner  and  accepted  by  the  latter,  or 
of  a  conditional  promissory  note,  the  condition  being  that 
the  seaman  should  sail  in  the  vessel.  By  this  means,  the 
Strongest  inducement  was  held  out  to  the  person  who 
cashed  the  note  or  advanced  goods  against  it,  to  take  effec- 
tual means  of  keeping  the  sailor  to  his  engagement;  for 
if  the  ship  sailed  without  him  the  note  would  be  void  owing 
to  non-fulfilment  of  the  condition. 

In  1845  the  Seamen's  Protection  Act  (8  &  9  Vict., 
c.  116)  was  passed,  which  prohibited  (s.  7)  anything  in 
the  nature  of  an  advance  note  being  given  until  six 
hours  after  the  signing  of  the  ship's  articles,  and  it 
could  then  be  given  only  to  the  seaman  himself. 
The  object  of  this  enactment,  no  doubt,  was  to  ensure 
that  the  seaman  should  be  secure  of  his  berth  before 
he  got  the  note,  and  thus  saved  from  the  necessity  of 
parting  with  it  to  a  crimp,  or  boarding-house  runner,  in 
order  to  secure  the  berth  ;  for  the  preamble  of  the  Act 
recites  as  follows  : — "  Whereas  the  seamen  of  this  kingdom 
have  been  for  several  years  past  subjected  to  grievous  im- 
positions and  great  injustice  by  certain  persons  who  under- 
take to  procure  seamen  to  enter  on  board  merchant  ships 
who  have  no  interest  in  the  said  ships.'* 

The  above  provision  of  the  Act  of  1845  was  repealed  by 
the  Mercantile  Marine  Act,  1850  (13  &  14  Vict.  c.  93,5.  58), 
and,  in  lieu  thereof,  it  was  enacted  (s.  59)  that  no  advance 
note  should  be  made  except  in  forms  sanctioned  by  the 
Board  of  Trade,  that  none  should  be  given  to  any  person  but 
the  seaman  himself,  or  unless  the  agreement  contained  a 
stipulation  for  the  same  and  an  accurate  statement  of  the 
amount  thereof,  and  that  no  advance  note  should  be 
given  to  any  seaman  who  signed  the  agreement 
before  a  shipping  master,  except  in  the  presence  of 
such  shipping  master,  or,  except  in  the  case  of  a 
substitute,    until    four   hours     after    the    agreement    had 
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been  so  signed.  An  advance  note  given  in  breach  of 
these  provisions  was  (s.  60)  to  be  treated  as  a  nullity,  and 
no  one  could  be  sued  upon  it  unless  he  was  a  party  to  the 
breach.  It  was  further  enacted  (s.  61)  that  whenever  any 
advance  note  was  discounted  for  any  seaman>  he  was  to 
sign  or  set  his  mark  to  a  receipt  endorsed  on  the  note, 
stating  the  sum  actually  paid  or  accounted  for  to  him  by 
the  person  discounting  it,  and  such  person  might,  after  the 
expiration  of  ten  days  from  the  final  departure  of  the  ship 
from  the  last  port  of  departure  in  the  United  Kingdom, 
sue  for  and  recover  the  amount  promised  by  the  note  with 
costs,  either  from  the  owner,  or  from  any  agent  who  had 
drawn  or  authorised  the  drawing  of  the  note,  and  in  any 
such  proceeding  it  should  be  sufi&cient  for  such  person  to 
prove  that  the  note  was  given  by  the  owner  or  by  the 
master  or  some  other  authorised  agent,  and  that  it  was 
discounted  to  and  receipted  by  the  seaman,  and  the  seaman 
was  to  be  presumed  to  have  gone  to  sea  with  the  ship 
and  to  have  duly  earned,  or  to  be  duly  earning  his 
wages,  unless  the  contrary  was  proved. 

The  next  Act  bearing  upon  ihe  subject  was  the  Merchant 
Shipping  Act,  1854  (17  &  18  Vict.  c.  104),  which  provided 
(s.  149)  that  the  agreement  between  the  master  and  crew, 
which  was  to  be  entered  into  in  the  case  of  every  ship 
(except  ships  of  less  than  eighty  tons  registered  tonnage, 
exclusively  employed  in  trading  on  the  coast  of  the  United 
Kingdom)  should  be  so  framed  as  to  admit  of  stipulations — to 
be  adopted  at  the  will  of  the  master  and  seaman  in  each 
case — as  to  advance  and  allotment  of  wages.  This  was 
quickly  followed  by  the  Merchant  Shipping  Amendment 
Act,  1854  (17  &  18  Vict.  c.  120),  which  (by  s.  4)  wholly 
repealed  the  Mercantile  Marine  Act,  1850,  and  also,  all 
such  laws,  customs,  and  rules  as  were  inconsistent  with 
the  Merchant  Shipping  Act,  1854.  The  result  was  that 
every  seaman  was  free  to  enter  into  any  agreement  he 
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chose  to  make  with  the  master  as  to  advance  of  wages- 
So  the  matter  stood  until  1880,  when  the  Merchant 
Seamen  (Payment  of  Wages  and  Rating)  Act  (43  &  44 
Vict.  c.  16)  was  passed,  by  which  it  was  enacted  fs.  2) 
that  after  the  ist  of  August,  1881,  any  document  authoris- 
ing or  promising,  or  purporting  to  authorise  or  promise, 
the  future  payment  of  money  on  account  of  a  seaman's 
wages  conditionally  on  his  going  to  sea  from  any  port  in 
the  United  Kingdom,  and  made  before  those  wages 
had  been  earned,  should  be  void.  Advance  notes  were 
thus  rendered  void.  But  the  Merchant  Shipping  Act, 
1889  (52  &  53  Vict.  c.  46)  again  rendered  them  valid 
under  certain  conditions.  It  enacted  (s.  2)  that  any 
agreement  with  a  seaman  made  under  section  149  of 
the  Merchant  Shipping  Act,  1854,  might  contain  a  stipu- 
lation for  payment  to  or  on  behalf  of  the  seaman,  condi- 
tionally on  his  going  to  sea  in  pursuance  of  the  agreement, 
of  a  sum  not  exceeding  the  amount  of  one  month's  wages 
payable  to  the  seaman  under  the  agreement,  but,  save  as 
authorised  by  this  section,  any  agreement  by  or  on  behalf 
of  the  employer  of  a  seaman,  for  the  payment  of  money  to 
or  on  behalf  of  the  seaman,  conditionally  on  his  going  to 
sea  from  any  port  in  the  United  Kingdom,  should  be  void, 
and  no  money  paid  in  satisfaction  of  or  in  respect  of  any 
such  agreement  was  to  be  deducted  from  the  seaman's  wages, 
and  no  person  was  to  have  any  right  of  action,  suit,  or  set 
off  against  the  seaman  or  his  assignee,  in  respect 
of  any  money  so  paid  or  purporting  to  have  been  so 
paid. 

These  provisions  of  the  Merchant  Shipping  Act, 
1889,  are  re-enacted  by  section  140  of  the  Merchant 
Shipping  Act,  1894  (57  &  58  Vict.  c.  60),  which  is  the 
statutory  enactment  now  in  force  regulating  the 
conditions  under  which  advance  notes  may  be  given. 
This  Act   does   not  render  them   negotiable.     They  are 
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not  negotiable  under  the  Bills  of  Exchange  Act,  being 
payable  only  on  the  contingency  of  the  seaman  sailing 
in  the  ship;  nor — apart  from  any  question  as  to  the 
effect  of  modern  mercantile  usage — are  they  negotiable 
by  the  law  merchant.  In  practice  they  nearly  always 
fall  into  the  hands  of  the  authorities  of  the  Sailors' 
Homes,  or  of  boarding-house  masters  at  the  various 
ports,  by  whom  they  are  in  due  course  presented  to  the 
shipowner  for  payment ;  and  if  the  condition  has  been 
fulfilled  they  are  invariably  paid  without  question. 
Occasionally  actions  have  been  brought  upon  these 
notes ;  and  it  has  sometimes  been  argued  that  they  are 
negotiable  instruments.  If  this  were  so  it  could  only  be 
by  virtue  of  modern  mercantile  usage. 

In  Cardiff  Boarding  Masters^  Association  v.  Cory  and 
Sons  ([1893]  9  Times  L.  R.  388),  an  advance  note  in  the 
common  form  was  held  not  negotiable  ;  but  no  evidence 
of  general  usage  seems  to  have  been  tendered  in  that 
case;  and  the  question  may  still,  possibly,  have  to  be 
answered  in  connection  with  these  notes,  can  modern 
usage,  if  established,  vary  the  ancient  law  merchant? 
On  the  one  hand,  it  is  said  in  the  judgment  of  the 
Exchequer  Chamber  in  Goodwin  y.Robarts  ([1875]  L.  R. 
10,  Exch.  337)  that  the  law  merchant  is  not  fixed  and 
stereotyped;  that  it  is  neither  more  nor  less  than  the 
usages  of  merchants  and  traders  in  the  different  depart- 
ments of  trade,  ratified  by  the  decisions  of  courts  of  law, 
which,  upon  such  usages  being  proved  before  them,  have 
adopted  them  as  settled  law  with  a  view  to  the  interests 
of  trade  and  the  public  convenience, — the  Court  pro- 
ceeding herein  on  the  well-known  principle  of  law  that, 
with  reference  to  transactions  in  the  different  depart- 
ments of  trade,  courts  of  law,  in  giving  effect  to  the 
contracts  and  dealings  of  the  parties,  will  assume  that 
the   latter  have   dealt  with  one  another  on   the   footing 
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of  any  custom  or  usage  prevailing  generally  in  the 
particular  department.  By  this  process  what  before  was 
usage  only,  unsanctioned  by  legal  decision,  has  become 
engrafted  upon,  or  incorporated  into,  the  common  law, 
and  may  thus  be  said  to  form  part  of  it.  On  the  other 
hand,  it  is  said  in  Crotuh  v.  Credit  Fonder  of  England 
([1873]  L.  R.  8,  Q.  B.  374)  that  although  modern  usage 
if  general  may  annex^  incidents  to  contracts,  yet  if  the 
incident  is  of  such  a  nature  that  the  parties  are  not 
themselves  competent  to  introduce  it  by  express  stipu- 
lation, it  cannot  be  annexed  by  the  tacit  stipulation 
arising  from  usage.  And,  applying  this  principle,  it 
would  be  said  that  to  attach  the  incident  of  negotiability 
to  advance  notes  would  conflict  with  that  principle  of 
our  law  by  which  the  assignee  of  a  chose  in  action 
takes  it  subject  to  all  equities  attaching  to  it  in  the 
hands   of   his   assignor. 

If  these  cases  are  in  conflict,  as  was  held  to  be 
the  case  by  Kennedy,  J.,  in  Bechnanaland  Explora- 
tion Company  v.  London  Trading  Baftk  ([1898]  2,  Q. 
B.  658),  the  question  is  what  constitutes  the  law 
merchant?  To  say  that  it  is  capable  of  no  expansion 
whatever,  and  is  now  exactly  what  it  was  in  the  earliest 
times  would  be  no  less  absurd  than  to  allege  that  it 
is  capable  of  altering  and  fluctuating  from  day  to 
day,  so  that  there  could  never  be  any  certainty  about 
it.  Mercantile  law,  which  is  always  described  as  part 
of  the  Law  of  Nations,  probably  owes  its  origin  to  the 
fact  that  in  early  times,  when  merchants  assembled  from 
all  parts  in  the  great  markets  of  the  world,  it  was  necessary 
that  disputes  should  be  settled  on  the  spot,  before  the 
merchants  dispersed  again  ;  and  the  only  means  of  doing 
this  was  to  submit  the  disputes  to  the  assembled  mer- 
chants, who  naturally  were  guided  in  their  decisions  by 
the  mercantile  usages  with  which  they  were  acquainted. 
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Principles  were  thus  established  which  became  the  laws 
administered  by  the  local  courts,  and  which  were  treated 
by  the  superior  courts  as  customs  which  had  to  be  proved, 
speaking  broadly,  much  in  the  same  way  as  foreign  law 
now  is.  It  was  a  question  of  fact,  and  merchants  spoke  to  the 
existence  of  their  customs  as  foreign  lawyers  speak  to  the 
existence  of  laws  abroad.  ''Before  that  period"  (Lord  Hard- 
wicke's  time)  says  BuUer  J.,  in  Lickbarrow  v.  Mason  (2  T.R. 
63),  "  we  find  that  in  the  courts  of  law  all  the  evidence  in 
mercantile  cases  was  thrown  together ;  they  were  left  gener- 
ally to  a  jury,  and  they  produced  no  established  principle.' 
Even  as  late  as  the  end  of  the  i8th  century  it  was  the  prac- 
tice in  actions  on  bills  of  exchange  to  allege  in  the  declara- 
tion that  the  plaintiff  sued, "  according  to  the  custom."  But 
one  of  the  essentials  of  a  good  custom  is,  that  it  shall  have 
been  used  so  long  that  the  memory  of  man  runneth  not  to 
the  contrary,  so  that  if  any  one  can  show  the  beginning  of 
it,  it  is  no  good  custom  (cf.  Co,  Litt  no,  113).      Now  un- 
questionably advance  notes  have  not,  since  their  inception, 
been  always   negotiable  ;  for  by  13  &  14  Vic.  c.  93,  s.  61, 
the  right   to    sue    upon    the   note   is  at  least  implicitly 
restricted  to  the    person    who  discounts  it,  so   that  any 
custom  which  may  have  sprung  up  to  treat  it  as  a  negoti- 
able instrument  is  not  one  going  back  to  such  time  as  that 
the  memory  of  man  runneth  not  to  the  contrary.     It  would 
no  doubt  be  to  the  interest  of  the  seaman  if  these  notes 
were  made  negotiable,  because  in  that  case  a  transferee, 
who  took  one  in  good  faith  without  notice  of  any  equity 
attaching  to  it,  would  run  no  risk  ;  so  that  he  would  be  the 
more  inclined  to  give  full  value  for  the  note ;  whereas  as  a 
non-negotiable  instrument  he  must  take  it  more  or  less  as 
a  speculation. 

One  would  have  supposed  that  a  seaman  stranded 
abroad  would  be  even  more  liable  to  imposition  and 
consequently   more    in    need   of  protection    than   one   at 
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home.  But  by  a  curious  anomaly  the  provisions  of  the 
Merchant  Shipping  Act  relating  to  advance  notes  do  not 
apply  in  the  case  of  seamen  shipped  abroad.  (See  Ritchie 
V.  Larson  [1899]  i  Q.B.  727  ;  Rowlands  v.  Miller  [1899] 
I  Q.B.  735).  In  the  latter  of  these  cases,  Miller  was  en- 
gaged at  San  Francisco  to  serve  as  A.B.  on  a  British  ship 
at  wages  of  £^  per  month.  But,  under  the  terms 
of  his  agreement,  he  received  an  advance  note  for 
£%  5s.  8d.,  which  he  passed  to  the  crimp  who  had 
procured  his  engagement,  and  which  was  duly  honoured. 
On  arrival  in  England  he  was  tendered  his  wages, 
less  this  sum  of  £fi  5s.  8d.,  for  which,  he,  however, 
refused  to  allow  credit  on  the  ground  that  the  advance 
note  was  bad  as  exceeding  the  amount  of  one  month's 
wages,  and  that,  otherwise,  an  assignment  of  wages  before 
they  had  accrued  due  was  void  by  section  163  of  the  Mer- 
chant Shipping  Act,  1894.  The  Court,  however,  held 
that  credit  must  be  given  for  this  amount. 

The  reported  cases  in  reference  to  advance  notes  are  not 
numerous.  The  earliest  was  McKune  v.  Joynson  ( [1858]  5 
C.B.  (n.S.)  218),  in  which  the  note  was  in  the  following 
form  : — 

*<  Agreement  made  at  Liverpool  tbb  loth  day  of  March,  1857. 

**  Ten  days  afler  the  ship  AthXone  sails  from  the  port  of  Liverpool,  the  under- 
*'  signed  does  promise  and  agree  to  pay  any  person  who  shall  advance  j^6  to 
**  Reuben  Hill  on  this  agreement,  the  sum  of  ;^6,  provided  the  said  Reuben  Hill 
**  shall  sail  in  the  said  ship  from  the  said  port  of  Liverpool. 

••  (Signed)  D.  S.  Joynson. 

"  Payable  at  Joseph  Yeoward's,  "Water  Street." 

The  defendant,  who  was  master  of  the  AthlouCy  had  given 
this  note,  signed  by  him,  to  Reuben  Hill,  one  of  the  crew, 
who  brought  it  to  the  plaintiflF,  receiving  for  it  an  advance 
of  ;£3  Ss.  in  cash  and  wearing  apparel  worth  £^2  15s.  Reuben 
Hill  sailed  in  the  Atltloncy  and  after  the  lapse  of  ten  days 
from  the  date  of  the  ship's  sailing,  the  plaintiff,  having  been 
refused  payment  of  the  note,  brought  this  action.  It  was 
objected,  on  behalf  of  the  defendant,  that  the  condition  of 
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the  contract  had  not  been  fulfilled,  since  £t  had  not  been 
advanced  in  cosIl  But  it  was  held  by  Cockburn  C.  J.  and 
Byles  J.  (Willes  J.  dissenting),  that  the  plaintiff  was  en- 
titled to  recover.  Cockburn  C.  J.,  in  the  course  of  his 
judgment,  says  :— "  These  notes,  as  stated  by  Mr.  Brett, 
"  have  been  in  use  for  many  years,  and  have  been  found 
"  to  be  extremely  useful.  The  object  is  that  the  sailor 
"  shall  not  receive  an  advance  in  hard  cash  from  the 
"owner  before  the  ship  sails,  as  it  is  well-known  how 
"  improvident  sailors  are,  and  that  if  they  had  it  in  their 
"  power  they  would  spend  all  before  they  sailed ;  whereas 
"  by  means  of  these  notes,  payable  after  the  ship  has  sailed, 
"  the  sailor  is  enabled  to  get  clothes  and  those  things  which 
**  are  essential  for  his  comfort  during  the  voyage.  If  you 
"  say,  therefore,  that  there  cannot  be  an  advance  in  clothes 
*'  on  these  notes,  you  will  in  effect  destroy  their  operation.'* 
Willes  J.  thought  there  was  no  proof  that  the  sailor 
had  taken  the  clothes  as  an  equivalent  for  the  sum  of 
£2  15s.,  which  the  defendant  alleged  to  be  the  value  of 
them ;  and  he  was,  therefore,  not  satisfied  that  the  condi- 
tion of  the  note  had  been  complied  with. 

Reg.  V.  Howie  ( [1869]  1 1  Cox,  CC.  320)  was  the  case  of  an 
indictment  charging  the  prisoner  with  the  forgery  of  a 
"promissory  note  or  order"  for  payment  of  £i^.  The 
document  was  in  the  following  form  : — 

**  B.     j^4  OS.  od. 

'*  Agreement  made  at  Liverpool,  this  i6thof  June,  1869. 
'•Ten  days  after  the  ship  Candidate  sails  from  the  port  of  Liverpool  the  under- 
•*  signed  do  hereby  promise  and  agree  to  pay  to  any  person  who  shall  advance  four 
»*  pounds  to  J.  A.  Howie  on  this  agreement  the  sum  of  four  pounds,  provided  the 
"  said  J.  A.  Howie  shall  sail  in  the  said  ship  from  the  said  port  of  Liverpool. 

**  (Signed)  J.  H.  Ism  ay  and  Co. 
"  Payable  at  10,  Water  Street,  Liverpool.— H.  Palmer,  Master.*' 

It  was  objected  that  the  indictment  was  bad  on  the 
ground  that  the  document  was  neither  a  promissory  note 
jior  an  order  for  the  payment  of  money.  And  Hannan  J. 
upheld  the  objection,  saying  : — **  An  advance  note  being 
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**  an  agreement  to  pay  under  certain  conditions  removes  it 
"  from  the  class  of  promissory  notes  or  cheques,  which  are 
**  peremptory  orders  to  pay,  without  any  condition  affixed 
"  to  them." 

Cardiff  Boarding  Masters'  Associattofi  v.  Cory  and  Sons 
( [1893]  9  Times  L.  R.  388)  was  an  action  by  the  holder  of 
an  advance  note  in  the  following  form  : — 

*'  Three  days  after  the  ship  Rollo  sails  pay  to  the  order  of  Thomas  Connor 
**  ;f  3  5s.  for  advance  of  wages  not  exceeding  a  month's  wages,  provided  he  pro- 
"ceeds  in  the  ship  from  the  dock." 

It  was  drawn  by  the  Master  to  the  order  of  Thomas 
Connor,  a  sailor  on  board.  Connor  went  in  the  ship  out  of 
dock,  but  left  at  Lundy  Island  on  the  ground  that  the  ship 
was,  as  he  alleged,  unseaworthy.  He  was,  however,  pro- 
secuted and  convicted  for  unlawfully  leaving  the  ship. 
The  note  was  transferred  to  the  plaintiff  who  sued  the 
shipowners  upon  it.  It  was  held  that  the  action  could 
not  be  maintained.  Pollock  B.  says  : — "  It  was  certainly 
"  bad  as  a  bill  of  exchange  and  did  not  enable  a  trans- 
"  feree  to  recover  upon  it  A  bill  or  promissory  note  must 
**  be  payable  at  a  fixed  time  or  on  some  event  which  must 
"  occur.  But  this  note  was  quite  uncertain  ;  for  it  was  to 
**  be  payable  three  days  after  the  ship  sailed,  and  provided 
"  the  seaman  sailed  in  it."  He  points  out  that  for  .a  long 
time  advance  notes  were  held  bad :  and  that  the  Act  of 
1889,  which  made  them  again  legal,  did  not,  however, 
alter  the  law  as  to  assignment  of  such  notes. 

In  Bellamy  v.  Z//««  ([1897]  77  L.  T.  (N.  s.)  396)  an  advance 
note  was  given  to  a  seaman  in  the  following  form  : — 

**  Advance  note  £^2, — This  note  should  be  presented  immediately  for  accept- 
**  ance. 

**  Five  days  after  the  ship  fVillowdene  leaves  Plymouth  pay  to  the  order  of  R. 
'*  D.  Montgomery  (provided  he  sails  in  the  said  ship  and  is  duly  earning  his 
"  wages  according  to  his  agreement)  the  sum  of  Two  Pounds,  being  half  month's 
**  advance  of  wages. 

"James  Tippetts,  Master. 

"  Messrs.  Bellamy  &  Co.,  payable  at  S.  Side,  Plymouth. 
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"The  seaman  must  write  his  name  on  the  back  hereof*  By  this  act  he  will 
*'  understand  he  is  conveying  tQ  another  the  value  of  the  note.  If  he  cannot 
•*  write,  his  mark  must  be  attested  by  a  witness,  not  the  discounter  or  recipient." 

**  N.B. — The  seaman  must  join  the  ship  at  the  time  fixed,  or  a  substitute  will  be 
••  appointed." 

Four  days  after  the  Wtllowdene  left  Plymouth  on  a 
voyage  to  Baltimore  the  seaman  was  discharged  at 
Barry,  and  the  master  instructed  Bellamy  and  Co.,  who 
were  the  ship's  agents  at  Plymouth,  not  to  pay  the 
note  as  the  seaman  had  not  completed  the  five  days. 
But  on  the  note  being  subsequently  presented  to  them 
for  payment  by  a  third  party,  who  was  a  bond  fide  holder 
for  value,  Bellamy  and  Co.  considered  themselves 
bound  to  pay  them,  and  accordingly  did  so,  and  de- 
manded repayment  from  the  shipowners,  which  was 
refused.  Bellamy  and  Co.  then  brought  this  action 
against  the  shipowners  for  the  amount  of  the  note ;  but 
it  was  held  that  as  Montgomery  was  not  earning  his 
wages  at  the  end  of  five  days  after  the  Wtllowdene  left 
Plymouth,  the  condition  of  the  note  had  not  been 
fulfilled,  and  accordingly  neither  the  shipowners  nor 
Bellamy  and  Co.  were  liable  upon  it,  and  therefore 
Bellamy  and  Co.  could  not  recover  against  the  ship- 
owners. G.  D,  Keogh. 


IX.— THE     COMPANIES    ACT,     1900.* 

THIS  Act,  which  was  passed  after  several  years' 
deliberation  and  a  carefiil  consideration  of  the 
views  of  judges,  lawyers,  and  men  of  business  having 
great  experience  in  company  matters,  has  been  made 
the  subject  of  a  large  number  of  special  treatises  by 
legal  writers  already  distinguished  in  the  department  of 
Company  Law,  of  which  we  give  a  fairly  complete  list  o 
titles  in  the  footnote. 

♦  (I)  The  Companies  Act^  1900.     By  F.  B.  Palmer.     Stevens  and  Sons. 
(2)   The  Companies  Act,   1900.     By  A.  H.  Ruegg,   Q.C.,  and    L.  Mossop* 
Butterworth. 
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We  propose  to  consider  the  chief  provisions  of  the 
Act  before  noticing  the  works  on  the  same. 

The  first  section  of  the  Act  makes  a  certificate  of 
incorporation  conclusive  evidence  thereof,  and  the  sections 
subsequent  to  the  twenty-fifth  are  little  more  than  formal ; 
the  most  material  part  of  the  Act  being  the  twenty-four 
sections  numbered  from  2  to  25.  This  part  of  the  Act 
is  divided  into  eight  portions,  headed  respectively : — 

(i.)     AppointmentandQualification  of  Directors  (ss.2,3). 

(ii.)     Allotment  (ss.  4-8.) 

(iii.)    Prospectus  (ss.  9-1 1.) 
.    (iv.)    Statutory  Meeting  (ss.  12-13.) 

(v.)      Mortgages  and  Charges  (ss.  14-18.) 

(vi.)    Annual  Summary  (ss.  19,  20.) 

(vii.)   Audit  (ss.  21-23.) 

(viii.)  Winding-up  (ss.  24-25.) 
On  the  first  of  these  subjects,  the  second  section  of  the 
Act  provides  in  effect,  that  in  the  case  of  any  company 
issuing  a  prospectus,  no  person  shall  be  appointed  a 
director  by  the  Articles  or  named  as  such  in  the  Prospectus, 
unless  he  shall  previously  have  signed  and  filed  with  the 

(3)  Notes  on  The  Companits  Act,  1900.  By  L.  Worthington  Evans,  with  a 
Chapter  on  Auditors,  by  F.  W.  Pixley.     4th  Edition.     Ede  and  Allom. 

(4)  A  Practical  Guide  to  Company  Law,  By  E.  Manson.  Shaw  and  Sons  ; 
Butterworth. 

(5)  The  Companies  Act,  1900.  By  P.  F.  Simonson.  Effingham  Wilson ; 
Sweet  and  Maxwell. 

(6)  The  Companies  Act,  1900.  By  Cribson,  Weldon,  and  Bilbrough.  Law  Notes 
Publishing  Offices. 

(7)  TheCompanies  Act,  1900.     By  J.  W.  Reid.     Gee  and  Co. 

(8)  Handy  Book  on  Joint  Stock  Companies,  By  F.  Gore  Browne  and  W. 
Jordan.     23rd  Edition.    Jordan  and  Sons. 

(9)  Practical  Manual  to  the  Companies  Acts,  By  W.  A.Waterlow  and  J.  S» 
Risley.     12th  Edition.     Waterlow  Bros,  and  Lay  ton. 

(10)  A  Handbook  to  the  Companies  Act,  1900.  By  F.  E.  Bradley,  LL.D. 
Second  Edition  and  Second  Thousand.  W.  Clowes  and  Sons;  Manchester:  J. 
Collins  and  Kingston. 

(11)  The  Companies  Actsi  1862  to  1890.  A  Chart.  Compiled  by  T,  L. 
"Wilkinson.     Effingham  Wilson. 
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Registrar  of  Joint  Stock  Companies  a  consent  to  act, 
and  shall  also  have  signed  the  Memorandum  of  Associa- 
tion for  his  qualification  shares,  or  signed  and  filed  a 
separate  contract  to  take  them  from  the  Company. 

This  section  is  aimed  at  destroying  the  practice  of  a 
vendor  selling  property  to  a  company  at  an  excessive  value, 
taking  part  payment  in  shares,  and  giving  some  of 
them  to  persons  with  grand  names  and  parading  these 
names  in  a  prospectus,  as  if  the  parties  had  invested  their 
own  money  in  the  concern. 

Section  three  requires  a  person  who  is  appointed  a 
director  to  obtain  his  qualification  within  two  months  after 
appointment,  and  in  default  declares  his  office  vacated,  and 
makes  him  liable  to  pay  to  the  company  £$  per  day  if  he 
continues  to  act.  The  period  of  two  months  may  be 
shortened  by  the  regulations  of  the  company,  but  not 
lengthened. 

On  the  subject  of  Allotment  the  fourth  section  implies 
that  the  Memorandum  or  Articles  may  specify  a  minimum 
subscription,  and  enacts  that  no  allotment  shall  be  made 
unless  it  is  reached  ;  and  adds  that  if  no  minimum  sub- 
scription is  specified,  then  no  allotment  shall  be  made  unless 
the  whole  amount  of  capital  offered  for  subscription  is 
covered.  The  subscription  must  include  payment  of  the 
application  money,  and  the  same  must  not  be  less  than  five 
per  cent,  on  the  amount  of  each  share.  If  these  conditions 
are  not  fulfilled  within  forty  days  after  the  first  issue  of  the 
prospectus  the  application  money  must  be  forthwith 
returned. 

The  eflFect  of  the  fourth  section  is  further  defined  by  the 
fifth,  which  enacts  that  an  allotment  in  contravention  of  the 
fourth  section  shall  be  voidable  by  the  applicant  within 
one  month  after  the  statutory  meeting,  but  not  later ;  and 
adds  that  any  director  contravening  the  fourth  section  shall 
be  liable  to  compensate  the  company  and  the  allottee  for 
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all  damage  sustained  thereby,  and  fixes  two  years  as  the 
limit  within  which  an  action  may  be  brought. 

The  sixth  section  forbids  any  company  to  commence 
business  or  exercise  any  borrowing  powers  unless  shares 
have  been  properly  allotted  up  to  the  minimum  subscrip- 
tion, and  unless  every  director  has  paid  the  full  amount  of 
application  and  allotment  money  in  respect  of  his  shares  ; 
and  unless  a  statutory  declaration  deposing  to  these 
matters  has  been  filed  with  the  Registrar. 

The  seventh  section  requires  a  return  to  be  filed  of  all 
allotments ;  and,  in  the  case  of  allotments  otherwise  than 
for  cash,  the  consideration  and  other  particulars  are  re- 
quired to  be  stated. 

The  eighth  section  allows  a  commission  to  be  paid  to  any 
person  for  subscribing  for  shares  or  procuring  subscriptions, 
provided  that  the  same  is  authorised  by  the  articles  and  dis- 
closed in  the  prospectus. 

On  the  subject  of  the  Prospectus,  the  ninth  section  enacts 
that  a  copy  shall  be  signed  by  every  person  named  in  it  as 
a  director,  or  proposed  director,  and  filed  with  the  Regis- 
trar on  or  before  the  date  of  its  publication. 

The  tenth  section  states  what  every  prospectus  must  con- 
tain. It  has  been  carefully  framed  to  insure  disclosure  of 
every  material  matter;  and  the  list  of  requirements  is 
necessarily  a  very  long  one. 

With  respect  to  the  Statutory  Meeting  we  think  that  that 
title  ought  to  have  preceded  the  eleventh  section  instead 
of  following  it ;  for  that  section  enacts  that  prior  to  the 
statutory  meeting,  a  company  shall  not  vary  the  terms  of 
any  contract  mentioned  in  the  Prospectus,  except  subject 
to  the  approval  of  the  statutory  meeting. 

The  twelfth  section  requires  a  statutory  meeting  to  be 
held  not  less  than  one  month,  nor  more  than  three  months, 
after  the  company  is  entitled  to  commence  business.  It 
requires  the  directors,  at  least  seven  days  before  the  meet- 
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ing,  to  send  to  every  member  a  report  specifying  the  shares 
allotted,  the  consideration  for  each  allotment,  the  receipts 
and  payments  on  capital  account,  the  names  and  addresses 
of  the  officers  of  the  company,  and  other  particulars.  A 
copy  of  this  report  is  to  be  filed  with  the  Registrar.  The 
meeting  may  adjourn,  and  so  enable  notice  of  any  proposed 
resolution  to  be  given. 

The  thirteenth  section  directs  a  meeting  to  be  held,  if 
required  at  any  time,  by  the  holders  of  one-tenth  part 
of  the  capital  of  the  company. 

With  respect  to  Mortgages  and  Charges,  section  four- 
teen requires  every  document  in  the  nature  of  a  debenture 
security  to  be  filed  with  the  Registrar  within  twenty-one 
days  after  its  creation,  and  in  default  it  declares  any  such 
document  void  against  the  liquidator  and  creditors,  but 
not  so  as  to  prejudice  a  claim  for  repayment  of  the  money 
secured  by  it.  This  provision  applies  to  (i)  debentures 
CO  noniinCy  (2)  mortgages  of  uncalled  capital,  (3)  bills  of 
sale  within  the  meaning  of  the  Bills  of  Sale  Acts,  and  (4) 
floating  charges  on  the  undertaking  or  property  of  the 
company. 

The  Registrar  is  directed  to  register  certain  particulars 
of  every  document  so  filed,  and  evidently  the  filed  docu- 
ment is  to  be  returned  to  the  party  filing  it.  The  register 
is  to  be  open  to  public  inspection,  and  every  company 
is  directed  to  keep  a  copy  of  every  registered  charge,  and 
permit  it  to  be  inspected  by  all  members  and  creditors 
of  the  company. 

Section  fifteen  gives  power  to  the  High  Court  to  extend 
the  time  for  registration  and  to  correct  errors  in  the 
register  ;  and  the  sixteenth  section  authorizes  the 
Registrar  to  enter  satisfacton  ot  any  charge  on  production 
of  evidence  satisfactory  to  him. 

With  respect  to  the  Annual  Summary  required  by  s.  26 
of   the  Act  of  1862,  section   nineteen  of  the  present  Act 
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directs  that  it  shall  be  framed  so  as  to  distinguish  between 
shares  issued  for  cash  and  for  other  considerations,  and 
that  it  shall  specify  the  total  amount  of  indebtedness  in 
respect  of  mortgages  and  charges  requiring  registration. 
So  far  as  regards  the  first  of  these  requirements  we  may 
observe  that  the  form  of  annual  summary  at  present  in 
use  goes  a  little  beyond  the  words  of  s.  26  of  the  Act  of 
1862,  and  specifies  explicitly  the  "  Total  amount  (if  any) 

agreed  to  be  considered  as  paid  on shares  £ ." 

The  same  section  requires  the  names  and  addresses  of  the 
directors  to  be  included  in  the  annual  summary ;  and 
section  twenty  extends  ss.  45  and  46  of  the  Act  of  1862 
to  all  companies,  thus  requiring  these  particulars  to  be 
registered  at  the  office  of  the  company,  and  any  change  to 
be  notified  instantly  to  the  Registrar. 

On  the  subject  of  Audit,  the  twenty-first  section  directs 
the  company  to  appoint  an  auditor  or  auditors  at  each 
annual  general  meeting ;  and  the  twenty-third  section 
enacts  that  each  auditor  shall  have  access  at  all  times  to 
all  the  books  of  the  company.  The  auditor  is  thus  made  a 
standing  officer,  with  power  to  inspect  the  accounts  at  all 
times,  and  not  merely  a  stranger  called  in  once-  a  year 
to  verify  a  summary  prepared  by  the  manager  and  direc- 
tors. It  is  also  declared  that  auditors  shall  be  entitled  to 
require  information  from  the  directors  and  officers,  and 
shall  sign  a  certificate  at  the  foot  of  the  balance-sheet 
stating  whether  all  their  requirements  have  been  complied 
with,  and  shall  make  a  report  on  the  accounts  and  on  every 
balance-sheet  stating  whether  it  is  properly  drawn  up. 

On  the  subject  of  Winding-up,  section  twenty-five 
enacts  that  in  a  voluntary  liquidation  it  shall  be  lawful  for 
any  creditor  to  apply  to  the  Court  under  s.  138  of  the  Act 
of  1862  to  have  any  question  decided.  This  right  was  only 
given  to  the  liquidator  and  contributories  by  the  section 
named,  with  the  result  that  if  a  creditor  desired  to  raise 
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any  point  it  was  necessary  for  him  to  obtain  a  supervision 
order,  or  to  take  some  independent  proceeding.  He  is  now 
empowered  to  apply  under  s.  138  of  the  Act  of  1862,  and  it 
is  probable  that  the  need  of  supervision  orders  will  thus  be 
obviated. 

We  believe  that  we  have  now  given  our  readers  a  short 
summary  of  the  principal  provisions  of  the  Act,  but  we 
must  refer  them  to  the  Act  itself  for  accurate  information, 
as  it  contains  numerous  qualifications  and  extensions  which 
we  have  omitted  for  the  sake  of  1)revity  and  clearness. 
It  inflicts  numerous  penalties  and  gives  various  rights  of 
action,  but  the  writers  of  the  valuable  books  before  us  point 
out  that  there  are  some  ca^es  in  which  the  Act  does  not 
clearly  indicate  the  consequences  of  a  neglect  to  comply 
with  its  provisions.  These  points  must  be  left  to  be  settled 
by  decisions,  but  our  authors  are  able  to  show  us  what 
some  of  these  decisions  are  likely  to  be,  according  to  the 
analogy  of  similar  questions  which  have  arisen  and  been 
settled  under  other  Acts  of  Parliament. 

The  Act  has  been  prepared  with  so  much  care  and 
under  the  guidance  of  such  very  high  authorities,  that  we 
feel  a  diffidence  in  criticising  it ;  but  we  may  point  out 
some  alterations  of  the  law,  which  had  been  mooted,  but 
which  have  not  been  adopted. 

Attention  had  been  called  to  the  anomalous  position 
of  debenture  holders.  When  a  company  goes  into 
liquidation,  all  its  assets  are  applied  in  pajdng  its  deben- 
tures in  the  first  instance,  with  the  result  that  other 
creditors  get  little  or  nothing.  The  law  has  abolished 
the  distinction  between  specialty  and  simple  contract 
debts  in  the  case  of  administering  the  estates  of  indi- 
viduals, but  in  the  case  of  companies  it  makes  a  striking 
difference  between  the  creditor  with  a  document  charging 
all  the  assets  of  the  company,  and  the  creditor  without  it. 
Reformers  have  urged  that  a  company  ought  not  to  have 
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any  greater  power  of  creating  a  charge  upon  any  property 
than  an  individual  has ;  or,  at  least,  that  the  holder  of  a 
charge  which  leaves  the  company  at  liberty  to  carry  on 
its  business  should  be  postponed  to  the  claims  of  all 
creditors  which  were  bound  to  accrue  in  the  course  of  such 
business.  But  these  suggestions  have  not  been  adopted. 
A  registration  of  debenture  charges  is  certainly  required, 
but  even  if  that  is  complied  with  the  debenture  holder  has  - 
the  same  advantages  as  before. 

Another  point  is  that  registration  is  only  required  of 
charges  in  the  nature  of  debentures.  A  company  may 
mortgage  real  estate  up  to  the  hilt  and  beyond  it,  and  can 
keep  the  public  in  ignorance  of  all  such  liabilities.  There 
is  no  need  to  register  them,  nor  to  include  them  in  the 
annual  summary.  Furthermore,  the  effect  of  certain  recent 
decisions  is  to  allow  a  company  gradually  to  eat  up  its 
capital,  or  to  write  off  lost  capital  without  obtaining  the 
authority  of  the  Court  for  its  reduction ;  and  there  is 
nothing  in  the  Act  which  requires  the  effect  of  these  opera- 
tions to  appear  in  the  annual  summary.  The  question  of 
requiring  the  registration  of  an  annual  balance-sheet  was 
freely  discussed,  and  was  rejected  by  the  framers  of  the 
Act. 

It  appears  to  us  that  in  the  preparation  of  this  Act  the 
questions  were  not  looked  upon  from  the  point  of  view  of 
the  agent  of  a  trade  protection  society  endeavouring  to 
investigate  the  position  of  a  company  with  the  view  of 
advising  whether  substantial  credit  might  safely  be  given 
to  it.  An  annual  summary  of  all  the  assets  and  liabilities 
of  the  company  would  be  necessary  in  order  to  enable  that 
to  be  done. 

The  Act  also  directs  every  prospectus  and  first  report 
to  fulfil  a  long  list  ot  requirements,  and  to  be  filed,  and 
directs  many  other  documents  to  be  filed  or  registered  also. 
It  must  necessarily  follow  from  this  that  it  will  become  the 
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duty  of  the  Registrar  and  his  staff  to  ascertain  that  the 
documents  brought  for  filing  and  registration  conform  to 
the  Act,  and  they  will  thus  be  gradually  transformed  from  a 
ministerial  into  a  judicial  body.  This  is  especially  the  case 
in  the  matter  of  registering  satisfaction  of  charges.  We 
are  far  from  saying  that  this  transformation  is  undesirable ; 
indeed,  it  was  urged  as  a  solution  of  the  difficulties  of 
Company  Law  by  a  writer  in  these  pages  two  years  ago.* 
But  if  these  fresh  duties  are  to  be  cast  on  the  registry  of 
Joint  Stock  Companies,  that  office  will  require  to  be  sup- 
plied with  a  staff  capable  of  discharging  them  efficiently, 
and  we  shall  have  another  instance  of  the  modern  tendency 
of  superseding  private  enterprise  by  official  action.  We 
may  regret  to  see  such  changes,  but  they  appear  to  be 
inevitable,  and  we  must  make  up  our  minds  to  submit  to 
them. 

We  may  add  a  few  words  concerning  the  books  before 
us.  They  nearly  all  contain  the  Act  with  notes,  preceded 
by  an  introductory  account  of  it.  Mr.  F.  B.  Palmer's  book 
is  a  sort  of  supplement  to  his  well-known  book  of  Com- 
pany Precedents,  and  it  contains  a  number  of  carefully 
drawn  forms  for  use  under  the  Act.  It  is  eminently  a  book 
for  lawyers.  The  book  by  Messrs.  Ruegg  and  Mossop  may 
be  described  in  almost  the  same  words.  Mr.  Evans'  book 
has  the  introductory  matter  enlarged  and  popularized,  so 
as  to  be  available  as  a  guide  book  to  promoters  and  direc- 
tors, with  a  special  chapter  of  instructions  for  auditors. 
Mr.  Manson  also  treats  the  subject  in  a  popular  way,  and 
besides  discussing  the  new  Act,  he  gives  instructions  for 
forming  a  company  under  the  law  as  now  modified.  Mr. 
Simonson's  book  contains  the  Act  with  notes  and  an 
introduction.  It  is  printed  with  admirable  clearness.  The 
book  by  Messrs.  Gibson  and  others  is  printed  on  broad 

^Lato  Mttgazine,  May  1899,  p.  271. 
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pages,  containing  two  columns.  In  the  left-hand 
column  we  have  the  Act,  in  the  right  the  comments 
upon  it.  We  notice  that  the  Act  is  introduced  in  oblique 
narration.  We  think  this  unfortunate,  as  it  would  have 
been  quite  as  easy  and  far  more  satisfactory  to  give  the 
words  pure  and  simple.  At  the  end  of  the  book  we  find 
some  usehil  tables  (i)  of  the  new  requirements,  (2)  of  the 
new  duties  of  directors,  {3)  of  the  new  duties  of  a  secretary, 
and  (4)  of  solicitors.  Mr.  Reid's  work  is  a  shilling  hand- 
book containing  the  Act  with  some  sections  of  the  prior 
Acts  referred  to  in  it,  and  an  introduction  calling  attention 
to  the  changes  effected  by  it.  Messrs.  Gore- Browne,  and 
Jordan's  book  is  the  twenty-third  edition  of  a  well-known 
work  on  the  subject  of  companies,  introducingthechan|fes 
rendered  necessary  by  the  alteration  of  the  law.  Messrs. 
Waterlow  and  Risley's  book  is  a  similar  work,  which 
has  now  reached  its  twelfth  edition.  Doctor  Bradley 
is  to  be  congratulated  on  the  extraordinary  sale  of  his 
handbook,  a  sure  testimony  to  its  merits — the  second 
edition  (and  second  thousand)  being  now  exhausted,  and 
the  third  edition  will  shortly  be  issued.  Mr.  Wilkinson's 
chart  is  admirably  arranged  for  a  bird's-eye  view  of  the 
special  requirements  of  the  Act,  and  will  doubtless  find 
favour  with  company  secretaries  and  others  interested  in 
the  promotion  and  working  of  public  companies. 

A.  D.  Tyssen. 
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X.— CURRENT  NOTES  ON  INTERNATIONAL 

LAW. 

Arbitration. 

The  record  of  the  past  few  months  illustrates  the  in- 
creasing importance  of  the  principle  of  International 
Arbitration  as  a  recognised  factor  in  international  politics. 
The  Powers  have  followed  up  their  ratification  of  the  Hague 
Convention  by  the  appointment  of  their  representatives  on 
the  permanent  Bureau  of  arbitrators ;  and  the  selections 
made,  such  as  those  of  Lord  Pauncefote,  Sir  Edward 
Malet,  Sir  Edward  Fry,  and  Professor  Westlake,  by  Great 
Britain,  show  that  the  parties  to  the  Convention  are  taking 
pains  to  constitute  a  body  representative  of  the  highest 
diplomatic,  judicial,  and  juristic  eminence  and  experience. 
Some  of  the  outstanding  international  disputes  have,  it  is 
true,  already  been  settled  by  special  arbitration  tribunals  : 
the  Swiss  Federal  Council  has  adjudicated  on  the  boundary 
between  French  Guiana  and  Brazil ;  our  own  Queen  has 
given  her  award  in  a  similar  dispute  between  Peru  and 
Chili ;  and  President  Loubet  has  delivered  his  decision  in 
the  question  pending  between  Columbia  and  Costa  Rica 
as  to  the  line  of  boundary  and  the  possession  of  adjacent 
islands  in  the  Pacific  and  the  Atlantic.  The  question  of 
liability  and  consequent  compensation  for  the  sinking  of 
the  Kowshing  at  the  beginning  of  the  Chino- Japanese 
War,  so  long  pending  between  China  and  Great  Britain, 
has  been  referred  to  the  decision  of  the  United  States 
Ambassador  to  Great  Britain  ;  and  Baron  Lambermont,  of 
Belgium,  will  decide  the  amount  of  compensation  payable 
in  the  Waima  affair  in  West  Africa  and  the  loss  of 
Lieutenant  Mizon's  ship.  But  there  is  opportunity  for  the 
services  of  the  new  permanent  tribunal  in  such  questions 
as  those  of  the  Alaska  boundary  and  the  French  Newfound- 
land fishery  rights,  with  regard  to  which  there  are  signs 
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that  the  existing  modi  Vivendi  will  not  serve  much  longer. 
It  is  only  right  to  expect  that  in  the  opening  century  even 
more  than  the  closing  one,  arbitration  will  be  the  rule  and 
not  the  exception ;  and  the  field  of  work  before  a  per- 
manent tribunal  which  will  impartially  administer  the 
Law  of  Nations  should  be  unlimited. 


China. 

The  situation*  in  China  has  been  simplified  by  the 
enunciation  made  by  the  Powers  as  to  the  attitude  they 
will  observe  towards  each  other,  and  of  the  demands  they 
make  collectively  against  China.  The  importance  of  the 
agreement  between  Germany  and  Great  Britain  as  regards 
the  first  of  these  points  is,  that  it  commits  the  parties  to  it, 
and  the  States  which  accept  its  provisions,  to  upholding  the 
principle  of  the  "  open  door,'*  or  that  of  equal  trading 
rights  for  all  nations  throughout  China,  which  was  declared 
by  repeated  treaties  but  had  been  threatened  by  the  danger 
of  isolated  action  on  the  part  of  single  Powers  for  their 
own  advantage,  and  to  maintaining  the  territorial  integrity 
of  China.  But  it  remains  to  be  seen  whether  the  clause 
reserving  to  the  two  parties,  in  case  of  any  other  Power 
making  use  of  the  complications  in  China  in  order  to 
obtain,  under  any  form  whatever,  territorial  advantages 
for  itself,  the  right  to  come  to  a  preliminary  understanding 
as  to  the  eventual  steps  to  be  taken  for  the  protection  of 
their  own  interests  in  China,  will  be  able  to  prevent 
infringement  of  these  main  principles  of  policy— e:.^.,  by 
Russia  assuming  any  control  over  Manchuria.  The  terms 
of  the  Collective  Note  cannot  be  held  to  exceed  the  due 
limits  of  compensation  for  the  breach  of  the  Law  of  Nations 
made  by  the  anti-foreign  outbreak  in  Pekin.  Capital 
punishment  of  the  ringleaders  of  the  movement,  public 
expressions  of  regret  for  the  murder  of  the  German  Minister 
and  desecration  of  churchyards  and  graves,  indemnity  for 
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damage  and  injury  to  persons  and  property,  permanent 
protective  forces  for  the  Legations,  the  provisions  that  the 
communications  between  Pekin  and  the  sea  are  not  to  be 
fortified  by  the  Chinese,  nor  arms  imported  into  China, 
and  pledges  by  the  Chinese  Government  to  negotiate  as  to 
changes  in  the  existing  treaties,  or  as  to  commerce  and  navi- 
gation, which  are  considered  advantageous  by  the  foreign 
Governments,  as  well  as  other  questions  concerning  the 
facilitation  of  commercial  relations,  are  the  chief  features. 
These  are  arrangements  which,  if  carried  out,  should 
ensure  that  the  far  Eastern  question  will  be  treated  in  the 
same  spirit  as  the  near  Eastern  one. 


The  Central  American  Canal. 

The  recent  action  of  the  United  States  Senate  with 
regard  to  the  Hay-Pauncefote  Treaty  of  1900  (February 
5th),  on  its  coming  before  them  for  ratification  has  brought 
up  again  the  question  of  the  mutual  relations  of  the  United 
States  and  Great  Britain  in  connection  with  the  proposed 
inter-oceanic  canal  through  Nicaragua,  which  gave  rise  to 
considerable  controversy  in  1848-1860.  The  situation  there, 
prior  to  the  Clayton:Bulwer  Treaty  of  1850,  was  that  Great 
Britain  had  an  alliance  with  and  a  protectorate  over  the 
Mosquito  Indians,  who  were  in  possession  of  San  Juan  de 
Nicaragua  (claimed  by  Nicaragua)  commanding  the  out- 
let of  the  then  proposed  canal  on  the  Atlantic  side,  and 
she  also  possessed  Belize  or  British  Honduras  with  its 
dependencies,  owing  to  certa,m  jura  in  rCy  viz.,  the  right  to 
cut  logwood  and  mahogany  there  (coupled,  it  is  true,  in  the 
treaty  between  Spain  and  Great  Britain  of  1786  with  an 
agreement  that  the  British  should  evacuate  the  Mosquito 
shore  and  all  the  continent  and  make  no  settlement  there), 
having  ripened  into  rights  of  settlement  and  sovereignty 
dejure  and  defactoy  Spain  having  ceased  to  exercise  jurisdic- 
tion the^e,  and  the  United  States  consul  4t  Bel^ie  beings 
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granted  his  exequatur  by  the  British  Crown.  On  the  other 
handy  successive  representatives  of  the  United  States  in 
Nicaragua  had  negotiated  conventions  between  these  two 
countries,  giving  the  former  the  sole  right  of  constructing 
an  inter-oceanic  canal  through  the  territory  of  the  latter, 
with  the  right  to  make  fortifications  for  the  defence  of  the 
canal  though  the  towns  of  each  end  of  it  were  to  be  free,  in 
return  for  a  guarantee  of  the  sovereignty  of  Nicaragua 
throughout  its  territories  :  one  of  which  had  been  disavowed 
by  the  United  States,  but  its  successor  might  still  have 
been  ratified  by  them. 


In  these  circumstances  the  United  States  and  Great 
Britain  negotiated  the  Clayton-Bulwer  Treaty  with  a  view 
to  prevent  any  conflict  between  their  respective  interests 
by  removing  Central  America  from  their  future  spheres  of 
extension,  and  to  ensure  the  construction  of  the  pro- 
posed canal  as  a  neutral  and  open  highway  for  the  use  of 
all  nations.  The  treaty  provided  that  the  canal  should  be 
made  under  the  joint  auspices  and  protection  of  the  two 
nations  :  that  neither  should  do  anything  to  obtain  exclusive 
control  over  it  by  fortifications  or  otherwise  :  that  neither 
should  occupy,  fortify,  colonise  or  assume  any  dominion 
over  Nicaragua,  Costa  Rica,  Mosquito  Coast,  or  any  part 
of  Central  America,  or  make  any  alliance  or  connection, 
or  use  its  influence  with  any  State  through  whose 
territory  the  canal  should  pass,  to  secure  preponder- 
ating rights  thereon  :  that  the  canal  should  be  neutral 
ill  case  of  war  between  the  two  nations  :  that 
other  nations  should  be  invited  to  co-operate  in  the  work 
on  these  conditions,  the  design  of  the  treaty  being  declared 
to  be  to  construct  and  maintain  the  canal  as  a  ship  com- 
munication between  the  two  oceans  for  the  benefit  of  man- 
kind, and  that  the  aim  of  the  parties  being  not  only  to 
accomplish  a  particular  object,  but  also  to  establish  a  gen 
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eral  principle,  the  two  nations  would  protect  any  other  prac- 
ticable communication  by  canal  or  railway  across  the  isth- 
mus, the  use  of  which  should  be  open  to  all  countries  willing 
to  protect  it.  The  Treaty  contained  no  renunciation  of 
established  rights ;  and  the  United  States  Secretary  of  State 
gave  a  written  assurance  that  "British  Honduras  and  the 
small  islands  in  the  neighbourhood  of  that  settlement  which 
may  be  known  as  its  dependencies  "  were  excepted  from  the 
purview  of  the  Treaty,  the  British  title  to  them  being  left 
to  stand  on  its  own  footing,  and  *  Central  America '  meaning 
Guatemala,  Honduras,  San  Salvador,  Nicaragua,  and  Costa 
Rica. 


The  United  States,  however,  later  raised  objection  to  the 
continuance  of  the  British  protectorate  of  the  Mosquitos, 
and  the  subsequent  making  of  the  Bay  Islands  into  a  sepa- 
rate colony  (before  governed  as  dependencies  of  British 
Honduras)  as  infractions  of  the  Treaty,  and  hinted  that  the 
Britisji  rights  in  that  colony  were  only  strictly  jura  in  re 
and  not  sovereignty.  After  considerable  correspondence, 
and  the  failure  to  ratify  a  new  Treaty  (Dallas-Clarendon, 
1856)  which  should  have  cleared  up  these  questions,  the 
difficulty  was  finally  removed  by  Great  Britain  relinquish- 
ing the  Mosquito  Protectorate  in  favour  of  Nicar- 
agua (1859),  ^"^  ceding  the  Bay  Islands  to  Honduras 
(i860),  upon  which  the  United  States  President, 
in  his  message  to  Congress,  declared  that  the  difficulties 
between  the  two  nations  had  been  amicably  and  honour- 
ably adjusted.  Previously  to  these  latter  Treaties  Great 
Britain  had  offered  to  abrogate  the  Clayton-Bulwer  Treaty 
and  arbitrate  on  the  matters  in  dispute,  but  the  United 
States  had  refused  to  accept  it.  In  1880  and  following  years, 
however,  the  view  already  asserted  in  Mr.  Buchanan's  des- 
patch to  Lord  Clarendon  in  1854,  namely,  that  the  proposed 
canal  should  be  under  American  control,  was  reasserted  by 
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the  United  States,  and  the  partial  or  total  modification  ot 
the  Clayton-Bulwer  Treaty  was  demanded  by  them  on 
various  grounds  :  such  as  that  the  neutrality  of  the  canal 
would  give  any  Power  at  war  with  theUnitedStatesan  undue 
advantage  over  them,  that  circumstances  had  changed  with 
the  extension  of  the  Union  to  California  and  the  Pacific 
coast,  that  England's  co-operation  in  the  work  was  only 
sought  in  1850  on  the  understanding  that  the  canal  should 
be  constructed  at  a  reasonably  early  date  with  the  help  ot 
British  capital,  that  the  consideration  for  the  Treaty 
had  failed  owing  to  Great  Britain  having  failed  to 
construct  the  canal,  and  that  she  had  infringed  its  pro- 
visions by  extending  the  settlement  in  British  Honduras. 
In  connection  with  this  must  be  taken  the  fact  that  in 
1889,  when  M.  de  Lesseps  originated  the  Panama  Canal 
scheme,  the  United  States  Senate  resolved  that  the  con- 
nection of  any  European  Government  with  such  a  canal 
would  be  inconsistent  with  American  interests. 

More  lately  still  the  project  of  a  Nicaragua  Canal  was 
revived,  and  by  the  Hay-Pauncefote  treaty  the  two  nations 
agreed  that  such  a  canal  might  be  made  under  the  auspices  of 
the  United  States  Government,  directly  or  indirectly,  which 
should  have  all  rights  incident  to  such  construction,  as  well 
as  the  exclusive  right  of  regulating  and  managing  the 
canal ;  but  in  the  desire  to  maintain  the  general  principle  of 
neutralisation  embodied  in  the  former  treaty,  it  was  agreed 
to  adopt  substantially  the  regulations  adopted  for  the 
Suez  Canal,  and  no  fortification  was  to  be  made  command- 
ing the  canal  or  its  adjacent  waters,  but  the  United  States 
were  to  have  the  right  of  maintaining  military  police  to 
the  extent  required  for  protection  against  lawlessness  and 
disorder. 

The  amendments  adopted  by  the  Senate  are  to  the 
effect  that  none  of  the  restrictions  in  the  treaty  is  to 
apply  to  measures  which  the  United  States  may  find  iX 


Digitized  by 


Google 


CURRENT  NOTES   ON  INTERNATIONAL   LAW.  235 

necessary  to  take  for  securing  by  its  own  forces  the  defence 
of  the  United  States  and  the  maintenance  of  public  order ; 
that  the  Clayton-Bulwer  treaty  is  abrogated;  and  that  the 
former  provision  of  the  Treaty  for  its  being  brought  to  the 
notice  of  other  Powers  and  inviting  their  adherence  shall 
be  omitted. 

After  the  acknowledgment  by  the  United  States  Presi- 
dent in  i860,  it  does  not  seem  likely  that  it  will  be 
contended  that  the  British  settlement  in  Honduras  or  any 
other  British  action  there  is  a  breach  of  the  Clayton-Bulwer 
treaty.  The  plea  of  change  of  circumstances  as  a  reason 
for  a  nation's  refusal  to  be  bound  any  longer  by  a  treaty 
to  which  it  is  a  signatory  was  disposed  of  at  the  London 
Conference  of  1871  with  regard  to  a  similar  claim  by 
Russia,  which  declared  that  **  it  is  an  essential  principle  of 
the  Law  of  Nations  that  no  Power  can  liberate  itself  from 
the  engagement  of  a  treaty  or  nullify  the  regulations 
thereof,  unless  with  the  consent  of  the  contracting  powers 
by  means  of  an  amicable  arrangement."  The  consent  of 
Great  Britain  is  therefore  required  for  the  abrogation  of 
the  Clayton-Bulwer  treaty ;  and  the  amended  Hay- 
Pauncefote  treaty  goes  considerably  further  than  in  its 
original  form,  in  making  the  neutrality  of  the  Canal  and 
its  use  by  all  nations  on  equal  terms,  subject  to  the  discre- 
tion of  the  United  States  Government  for  the  time  being. 


The  Conduot  of  the  South  African  War. 

The  official  publication  of  the  text  of  the  proclamations 
issued  by  Lord  Roberts  during  his  direction  of  the 
South  African  war,  furnishes  a  practical  commentary  on 
the  Hague  Convention,  by  illustrating  the  military  treat- 
ment of  the  inhabitants  of  countries  going  through  the 
phases  of  invasion,  occupation  and  conquest.  A  few  of  the 
chief  measures  dealing  with  (i)  the  status  of  the  inhabi- 
tants, and  (2)  the  repression  of  guerilla  warfare,  may  be 
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noticed.  Upon  the  army  entering  the  Orange  Free 
State  (March)  notice  is  given  that  persons  desisting 
from  hostilities,  and  found  at  home  and  at  work, 
will  be  protected  in  person  and  property ;  and  that 
requisitions  for  the  necessities  of  the  army  will  be 
paid  for.  Burghers  who  have  not  taken  prominent 
part  in  the  policy  which  led  to  the  war,  or  com- 
manded any  forces  of  the  Republics,  or  commandeered 
or  used  violence  to  British  subjects,  and  who  are  willing  to 
lay  down  arms  at  once,  and  take  an  oath  to  abstain  from 
any  further  participation  in  the  war  are  allowed  to  go 
home.  In  the  otherwise  similar  proclamation  issued  on  the 
army  entering  the  Transvaal  (May  31st),  it  is  notified  that 
private  property  will  be  respected  as  far  as  compatible  with 
the  operations  of  war  if  no  wanton  damage  is  done  to 
property,  in  which  case  not  only  the  authors  but  all  persons 
who  have  not  done  their  utmost  to  prevent  it  will  be 
punished  by  confiscation  or  destruction  of  their  property. 
On  May  24th  the  Orange  Free  State  was  annexed  and 
placed  under  martial  law.  On  June  6th  it  was  notified 
that  inhabitants  of  that  State  (now  Colony)  found  in  arms 
after  fourteen  days  would  be  liable  to  be  dealt  with  as 
rebels ;  and  on  September  ist  that  all  persons  in  that  State 
had  become  British  subjects,  except  persons  attached  to  com- 
mandos prior  to  the  annexation,  and  continuously  since  then 
in  arms  who  will  be  treated  as  prisoners  of  war,  and  breach 
of  the  oath  of  neutrality  was  made  punishable  with  death, 
imprisonment,  or  fine.  On  the  same  date  the  Transvaal 
was  annexed  and  placed  under  martial  law,  and  on  Septem* 
ber  22nd  it  was  notified  that  burghers  henceforth  captured 
or  surrendering  will  be  made  prisoners  of  war ;  those  who 
voluntarily  surrender,  except  persons  taking  a  prominent 
military  or  political  part  in  the  war  or  foreigners,  will  no 
be  sent  out  of  South  Afinca,  and  if  not  guilty  of  any  other 
act  but  fighting,  their  property  is  to  be  treated  like  that  of 


Digitized  by 


Google 


CURRENT  NOTES  ON  INTERNATIONAL  LAW.  237 

non-combatantSy  and  camps  will  be  formed  lor  their  recep- 
tion. All  stock  of  persons  on  commando  or  who  have 
broken  their  oath  is  to  be  taken  without  receipt 


With  regard  to  gfuerilla  measures  such  as  the  destruc- 
tion of  property  in  ways  not  justified  by  the  usages  of 
civilised  warfare,  on  March  26th  notice  was  given  that  any 
wanton  destruction  in  the  territories  of  the  Republics  of 
public  or  private  property  will  render  its  authors  liable  in 
person  and  property.  On  June  16th  it  is  intimated  that  as 
a  penalty  for  such  acts,  the  inhabitants  of  the  districts  where 
they  take  place  will  be  held  responsible  as  aiders  and  abet- 
ters :  houses  or  farms  in  the  vicinity  will  be  burnt,  and  the 
principal  civil  residents  made  prisoners,  a  fine  levied  on 
every .  farm,  receipts  for  requisitions  cancelled  and  no 
payments  made.  Breach  of  the  oath  of  neutrality  is  made 
punishable  with  death,  imprisonment,  or  fine.  Buildings 
or  farms  in  which  scouts  or  forces  of  the  enemy  are  har- 
boured may  be  razed  to  the  ground.  The  failure  by  persons 
to  acquaint  the  British  forces  with  the  fact  of  the  enemy's 
presence  on  their  farms  is  declared  to  be  aiding  and 
abetting  the  enemy  (August  14th).  In  cases  of  sniping,  all 
stocks  and  supplies  of  snipers  are  to  be  taken  without 
receipt.  The  burghers  are  informed  that  as  soon  as  their 
leaders  submit,  and  when  every  cannon  has  been  surren- 
dered, peace  will  be  declared,  and  prisoners  of  war  sent 
home,  except  in  the  case  of  members  of  the  late  Republican 
Governments  who  are  responsible  for  the  disastrous  pro- 
longation of  the  war,  and  persons  shown  to  be  guilty  of 
acts  contrary  to  the  customs  of  war  (September  28th).  A 
proclamation  of  November  i8th  permits  the  burning  of 
farms  only  in  case  of  their  use  for  treacherous  or  hostile 
purposes,  or  of  the  telegraph  or  railway  lines  being  broken, 
or  where  used  as  bases  of  operation  for  raids,  and  then  only 
with  the  direct  written  consent  of  the  Commander-in-Chief. 
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Domloil. 

The  following  recent  cases  are  of  interest  in  this  connec- 
tion. In  Barretto  v.  Youngs  where  a  testator,  who  died  in 
1824,  had  bequeathed  property  upon  trust  to  go  as  his 
daughters  should  appoint  by  will  executed  and  attested  by 
two  or  more  credible  witnesses,  and  a  daughter  who  was  a 
domiciled  Frenchwoman  made  a  disposition  by  will  in  the 
French  language  which  was  unattested,  but  was  good 
according  to  French  law ;  it  was  held  that  it  was  not 
enough  that  the  will  executing  the  power  given  by  the 
will  should  satisfy  the  law  of  the  person's  domicil,  if  it  did 
not  satisfy  the  terms  of  the  will.  In  Pepin  v.  Bryere  the 
Court  decided  that  the  beneficial  interest  in  leasehold  pro- 
perty in  England  did  not  pass  under  the  will  of  a  person 
having  a  foreign  domicil  which  was  executed  according  to 
the  law  of  the  domicil  but  was  not  in  accordance  with  the 
lex  situsy  leasehold  property  for  the  purposes  of  inter- 
national law  being  real  property.  In  De  Wilton  v.  Monte- 
fiore  an  interesting  point  (really  dependent  on  municipal 
law)  came  up  for  decision,  namely,  whether  two  persons 
belonging  to  the  Jewish  faith  and  standing  in  degrees  of 
relationship  in  which  it  was  lawful  by  that  faith  to  marry 
(niece  and  maternal  uncle)  who  are  domiciled  in  England 
could  make  a  valid  marriage  according  to  English  law  :  and 
it  was  decided  that  they  could  not,  the  personal  capacity 
to  contract  marriage  being  determined  whatever  the  creed 
of  the  parties  by  the  law  of  the  domicil ;  the  English 
municipal  law  which  allows  the  validity  of  marriages  of 
Quakers  and  Jews,  solemnised  according  to  the  usages  ol 
those  denominations,  being  held  only  to  relate  to  matters 
of  form  and  not  to  capacity. 

G.  G.  Phillimore. 
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In  Whylerv,  Bingham  Rural  District  Council  (no  L.T. 
8g)  a  widow  claimed  damages  under  the  Fatal  Accidents 
Act  (9  &  lo  Vict.  c.  93)  for  the  death  of  her  husband 
caused  by  the  wrongful  act,  neglect,  or  default  of  the 
defendants,  the  Rural  District  Council.  The  deceased  had 
driven  a  carriage  at  night  along  a  road  under  the  jurisdic- 
tion of  the  defendants,  they  being  the  Highway  Authority. 
Alongside  a  part  of  the  road  was  an  old  watercourse  which 
the  predecessors  of  the  defendants  had  closed  to  passengers 
by  a  fence.  The  defendants  finding  the  fence  in  bad  repair 
ordered  it  to  be  removed,  and  a  small  portion  of  it  only  to 
be  restored.  The  want  of  the  fence  caused  the  death  of 
the  husband,  who  drove  into  the  watercourse  at  night. 
The  jury  found  a  verdict  for  the  plaintiff.  The  defendants 
appealed  on  the  ground  that  there  was  no  evidence  upon 
which  they  could  be  found  guilty.  The  Court  of  Appeal 
(Smith  M.R.,  Collins  and  Stirling,  L.JJ.)  held  that  there 
was  evidence  that  the  defendants  had  been  guilty  of  mis- 
feasance which  caused  the  death.  Nuisances  arising  from 
negligence  frequently  cause  direct  injury  to  the  person;  for 
example  if,  in  the  course  of  necessary  excavations,  a  heap 
of  stones  is  negligently  left  lying  on  the  public  road,  a 
person  fallingover  such  stones  and  being  thereby  injured  has 
a  right  of  action  in  respect  of  the  misfeasance,  and  so  it  was 
held  in  Ellis  v.  The  Sheffield  Gas  Consumers  Co.  (2  Ell.  and 
Bl.  767),  where  the  company  was  held  responsible  for  the 
wrongful  act  of  their  contractor,  a  third  person  having  sus- 
tained damage  by  falling  over  the  excavated  stones.  The 
Court  of  Appeal,  however,  in  Cowley  v.  Newmarket  Local 
Boardy  decided  that  where  an  owner  of  land,  adjoining  a 
highway,  in  making  an  approach  to  his  land  without  the 
sanction  of  the  Local  Board,  made  a  drop  in  the  level  of 
the  highway  and  left  it  in  a  dangerous  condition,  where- 
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by  a  person  fell  down  the  drop  and  was  injured,  the  Local 
Board  were  not  chargeable  with  non-feasance,  although  they 
might  have  been  chargeable  with  malfeasance  had  the  cir- 
cumstances justified  it.  This  decision  was  affirmed  by  the 
House  of  Lords  ([1892]  A.C.  345). 

In  the  newly-reported  case  of  Whyler  v.  Bingltam  Rural 
District  Council  we  have  the  counter-part  to  Cowley  v.  Nav- 
market  Local  Boards  and  a  road  Authority  found  liable  for 
injury  through  non-repair.  It  is  a  good  example  of  the 
diflference  between  non-feasance  and  mal-feasance. 


Section  1 1  of  the  Wills  Act  (7  Will.  IV.  &  i  Vict.  c.  26) 
provides  that  any  soldier  being  in  actual  military  service, 
or  any  mariner  or  seaman  being  at  sea,  may  dispose  of  his 
personal  estate  as  he  might  have  done  before  the  making 
of  that  Act.  A  private  belonging  to  the  Sussex  Volunteers 
volunteered  for  South  Africa.  On  February  3rd,  1900,  he 
passed  the  medical  examination,  and  was  accepted.  On 
February  19th  he  went  into  barracks,  and,  with  the  excep- 
tion of  one  or  two  short  intervals  on  leave,  continued  to 
reside  there  until  he  left  England.  On  March  2nd  the 
order  to  sail  arrived ;  on  March  8th  he  made  his  will,  being 
then  an  infant;  and  on  March  loth  he  sailed  for  South 
Africa.  The  President  of  the  Probate  Court  (Sir  F.  H. 
Jeune)  held  that  the  testator  had  done  soniething  under 
his  orders  to  proceed  to  the  front,  and  was  therefore 
at  the  time  the  will  was  executed  tn  expeditione^  or  "  on 
actual  military  service."  The  will  was  therefore  admitted 
to  Probate,  the  testator  having  died  on  the  field  of 
battle.  [In  the  Goods  of  Hiscock,  35  L.J.K  667).  Ihis 
decision  is  interesting,  the  interpretation  of  the  above 
section  1 1  having  hitherto  been  very  limited.  It  appears 
from  the  preface  to  the  life  of  Sir  Leoline  Jenkins,  that  he 
claimed  to  himself  some  merit  for  having  during  the  pre- 
paration of  the  Statute  of  Frauds  obtained  for  the  soldiers 
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of  the  English  army  the  full  benefit  of  the  testamentary 
privileges  of  the  Roman  army.  It  is,  therefore,  clear  that 
the  principle  of  the  exception  was  borrowed  from  the  Civil 
Law.  It  would  take  up  too  much  space  to  enter  into  a 
discussion  on  the  different  points  on  which  commentators 
on  the  Roman  Law  have  differed  on  this  subject ;  but 
they  all  agree  in  this  one  particular,  viz.  : — that  it  was  not 
every  soldier,  under  every  circumstance,  who  was  entitled 
to  the  privilege  of  the  testamentum  militare,  but  it  was  con- 
fined to  those  who  were  expeditionibus  occupati.  Whether 
expeditio  was  constituted  until  the  soldier  had  returned  home, 
or  whether  it  ceased  when  he  went  into  winter  quarters  or 
garrison,  is  not  certain.  In  its  origin,  however,  the  testa- 
mentary privilege  extended  to  all  soldiers  ;  we  have  it  so 
in  the  29th  Book  of  the  Digest,  entitled  De  testamento  militis 
which  begins  by  stating  that  a  full  and  free  power  of  mak- 
ing a  will  was  first  granted  to  Julius  Caesar,  and  this  was 
the  origin  of  the  privilege  of  soldiers.  The  most  noted  cases 
determined  in  our  English  Courts  have  been  :  In  the  Goods 
of  Donaldson  (2  Curt.  386)  in  1840,  Drummond  v.  Parish 
(3  Curt.  522)  in  1843,  ^^^  Bowles  v.  Jackson  (i  Spinks  Ecc. 
and  Ad.  294)  in  1854. 


A  most  important  decision  of  the  Court  of  Appeal  {In 
re  Whitaker\  Whitaker  v.  Palmer^  no  L.T.  64)  consisting 
of  Rigby,  Williams  and  Romer,  LJJ.,  settles  a  question 
which  for  the  last  quarter  of  a  century  had  been  in  doubt, 
viz.,  in  what  order  in  the  administration  of  an  insolvent 
estate  in  the  Chancery  Division  are  voluntary  creditors  to 
be  paid  ?  The  Court  held  that  the  rule  in  Bankruptcy  on 
this  point  was  introduced  into  the  administration  of  insol- 
vent estates  by  the  Judicature  Act  1875,  section  10;  and 
therefore  voluntary  creditors  X2xAi  pari  passu  ^\x}[i  creditors 
for  value,  according  to  s.  40  of  the  Bankruptcy  Act,  1883 
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(46  &  47  Vict.  c.  52).  This  overrules  In  re  Maggi  (20  Ch. 
D.  545).  There  Fry,  J.,  in  1882,  had  to  consider  whether 
a  creditor,  who  had  recovered  judgment  against  the 
executors  as  such,  was  entitled  to  be  paid  in  priority  to 
other  creditors,  and  he  held  that  s.  10  did  not  take 
away  the  priority  of  the  judgment  creditor.  He  appears 
to  have  considered  that  the  question  was  whether 
by  force  of  s.  10  the  provisions  of  s.  32  of  the 
Bankruptcy  Act  1883  prevailed,  and  whether,  with  the 
exceptions  mentioned  in  it,  all  debts  should  be  paid  pari 
passu.  He  came  to  the  conclusion  that  the  narrower  con- 
struction must  be  given  to  s.  10,  and  that  it  related 
only  to  the  rights  of  secured  as  against  unsecured  creditors, 
considered  as  two  conflicting  classes,  but  that  it  did  not 
affect  the  rights  of  members  of  each  of  the  two  classes  inter 
se.  He  relied  on  Lee  v.  Nuttall{\2  Ch.  D.  61).  The  true 
effect  of  s.  ID  was  subsequently  considered  by  the 
Court  of  Appeal  in  In  re  Leng  ([1895]  i  Ch.  652)  and  by 
Stirling,  J.  in  In  re  Heywood  ([1897]  2  Ch.  593) ;  while  this 
recent  case  of  In  re  W/iitaker  conclusively  settles  the 
practice.  The  old  rule  of  the  Court  of  Chancery,  by  which 
voluntary  debts  were  postponed,  must  be  regarded  as 
abrogated  by  s.  10  of  the  Judicature  Act  1875.  All 
existing  text  books  on  the  subject  will  now  require  to  be 
amended. 


A  curious  question  of  costs  arose  in  Solomon  v.  Mulliner 
(iioL.T.  in).  The  plaintiff*  had  deposited  a  motor  car 
with  the  defendant  Mulliner  for  safety.  The  latter  parted 
with  the  possession  of  the  car  to  the  Motor  Carriage  Supply 
Company,  Limited.  The  plaintiff'  thereupon  brought  an 
action  against  the  defendant  Mulliner  and  the  defendant 
company,  jointly  and  severally,  claiming  the  return  of  the 
car,  or  its  value,  and  damages  for  its  conversion.  The 
defendant  company  admitted  its  liability  for  £l\Oy  and  the 
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plaintiff  took  that  sum  out  of  court.  The  defendant 
MulHner  paid  £2  into  Court  and  denied  his  liability.  The 
plaintiff,  under  Order  XXII.  R.  7,  accepted  the  £2  in 
satisfaction  of  his  claim  against  the  defendant  MuUiner, 
and  served  him  with  a  notice  of  discontinuance.  The 
plaintiff  then  carried  in  his  bill  of  costs  against  the  defendant 
MuUiner  for  taxation.  The  Master  refused  to  tax  it  on 
the  ground  that  under  section  116  of  the  County  Court 
Act  1888  (51  &  52  Vict.  c.  43)  the  plaintiff  was  not 
entitled  to  any  costs  against  the  defendant  MuUiner.  The 
plaintiff  then  appealed  to  a  judge  at  chambers,  and  asked 
for  an  order  that  his  costs  should  be  taxed  on 
the  High  Court  scale,  on  the  ground  that  the  action 
could  not  have  been  brought  in  the  County  Court,  or  else 
for  a  certificate  under  the  latter  part  of  s.  116  that 
there  was  sufficient  reason  for  bringing  the  action  in  the 
High  Court,  but  the  learned  judge  rehised  to  make  the 
order.  On  appeal  to  the  Court  of  Appeal,  Smith,  M.  R., 
and  Collins,  L.  J.,  held  that  the  question  whether  or  not 
an  action  in  the  High  Court  '*  could  have  been  commenced 
in  a  County  Court"  within  s.  116,  depends  not  on 
the  amount  claimed  in  the  writ,  but  on  the  adjudication  in 
the  cause.  Then  as  the  plaintiff  had  only  recovered  £2 
from  the  defendant  MuUiner,  he  was  not  entitled  to  any 
costs  in  the  action.  In  Goldhill  v.  Clarke  (68  L.  T.  R.  414), 
tried  before  Charles,  J.,  in  1892,  the  learned  judge  held 
that  in  an  action  for  a  sum  over  ;^5o,  which  could  not  have 
been  commenced  ii^  a  County  Court,  s.  116  did  not 
apply  to  deprive  the  plaintiff  of  his  costs,  as  the  words  in 
that  section  "  action  which  could  have  been  commenced  in 
a  County  Court "  govern  the  whole  section.  This  decision 
of  Charles,  J.,  is  now  over-ruled  by  the  above  case.  The 
matter  was  also  touched  on  in  Chatfield  v.  Sedgwick  (4  C. 
P.  Div.  459),  and  to  a  minor  extent  in  Lovejoy  V.  Cole  (7 1 
L.  T.  R.  374). 
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Another  point  on  taxation  of  costs  was  decided  in  In  Re 
Wellborne  (no,  L.  T.  136)  where  on  a  motion  to  discharge 
an  order  made  in  chambers  for  taxation  of  a  solicitor's  bill 
of  costs,   on  the  application  of  one   of  two  beneficiaries 
under  a  will,  more  than  twelve  months  after  the  bill  had 
been  paid  by  a  trustee,  Kekewick,  J.,  refused  the  motion, 
being  of  opinion  that  the  discretion  given  to  the  Court  by 
section  39  of  the  Solicitors  Act,  1843,  to  order  taxation 
was     absolute,   and  was  not  fettered  by  the   proviso  in 
section  41  that  the  application  for  taxation  should  be  made 
within  twelve  months  afterpayment.     The  Court  of  Appeal 
(Lord  Alverstone,  L.  C.  J.,  Rigby  and    Williams,    LJJ.) 
reversed  this  decision.     In  this  they  followed  the  practice 
and  course  of  decisions  established  by  the  case  of  In  Re 
Dmvnes  (5  Beav.  425).     That  case  which  was  decided  in 
1844,  by  Lord  Langdale,  determines  {inter  alia)  that  when 
a  solicitor's  bill  had  been  paid  by  a  trustee,  the  cestui  que 
trust  cannot,  after  the  expiration  of  twelve  months  from 
payment,    obtain    a    taxation    as    against   the    solicitor, 
although  he  had  no  notice  of  the  payment  until  after  the 
twelve  months  had  expired.       It  may    be   thought   that 
there  may   be  some  hardship   on  third  parties,  who  are 
thus  only  enabled  to  tax  the  bills  within  a  limited  time, 
and  who  also  may  have  had  no  notice  of  the  payment  until 
too  late.     Such  cases,  doubtless  do  arise,  and  in  them  the 
Statute  does  not  give  so  much  benefit  as  might  be  desired. 
Before  the  Act  came  into  operation  the  cestui  que  trusty  out 
of  whose  estate  a  solicitor's  bill  was  to  be  paid,  could  not 
procure  the    bill    to    be    taxed   as  against  the  solicitor 
directly,  but  he  might  impeach  any  improper  or  extrava- 
gant payment  made  by   his  trustee  in  discharge  of  the 
solicitor's  bill,    and  might,  as   against  the  trustee,  cause 
the  solicitor's  bill  to   be  taxed.     Under  the  Act,   every 
remedy  which  the  cestui  que  trust  had  against  the  trustee 
remains  to  him,  and  besides  that,  he  is  entitled  to  ask  for 
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taxation  against  the  solicitor  directly,  at  any  time  before 
payment  of  the  bill,  or  within  twelve  calendar  months 
after  payment. 

Two  further  points  have  been  determined,  which  tend  to 
elucidate  the  Summary  Jurisdiction  (Married  Women)  Act 
1S95  (58  &  59  Vict.  c.  39).  One  is  in  Snape  v.  Snape  (no 
L.T.  65)  which  shows  that  s.  4  of  that  Act  is  far  more 
elastic  than  was  popularly  supposed.  A  husband  and  wife 
separated  and  lived  in  different  houses  for  several  years, 
the  husband  paying  nothing  towards  the  wife's  mainten- 
ance. There  was  evidence  that  within  the  previous  period 
of  six  months,  before  the  issue  of  the  summons,  the 
husband  slept  at  the  house  of  his  wife,  and  afterwards  had 
returned  to  his  own  housa.  Three  weeks  before  the  issue 
of  the  summons,  the  wife  went  to  the  husband's  house,  but 
was  repelled.  She  then  took  out  a  summons  under  the 
above  s.  4,  on  the  ground  that  he  had  been  guilty  of 
**  wilful  neglect  to  provide  reasonable  maintenance  for 
her,"  and  had  by  such  neglect  "  caused  her  to  leave,  and 
live  separately  and  apart  from  him."  The  justices  made 
an  order  against  the  husband,  which  was  confirmed  on 
appeal  by  the  Probate,  Divorce  and  Admiralty  Division 
(Sir  F.  Jeune  and  Barnes,  J.)  on  the  ground  that  there  was 
intermittent  cohabitation  within  six  months  of  the  order. 
The  period  of  six  months  is  not  mentioned  in  the  above 
Act ;  but  in  s.  8  it  enacts  that  "  all  applications  under  this 
Act  shall  be  made  in  accordance  with  the  Summary  Juris- 
diction Acts."  Section  11  of  the  Summary  Jurisdiction  Act* 
1 848, which  provides  the  six  months'  limit,  is  thereby  incor- 
porated. The  other  point  was  in  Cobb  v.  Cobb  ^^69  J.P.  125) 
where  the  Probate  Divorce  and  Admiralty  Division  (SirF. 
Jeune  and  Barnes,  J.)  determined,  on  appeal,  that  the 
justices,  in  making  an  allowance  to  a  wife  for  maintenapce 
under  the  above  s.  4,  where  they  also  made  an  order 
for  separation,  and  there  were  no  children,  ought  to  follow 
the  practice  of  the  Divorce  Court  in  suits  for  judicial 
separation  where  there  are  no  children,  viz. — allow  the 
wife  one  third  of  the  joint  income. 

Sherston  Baker. 
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[short  notices  do  not  preclude  reviews  at  greater 
length  in  subsequent  issues.] 

Lord  Monhoddo  and  some  of  his  Contemporaries.  By  William 
Knight,  LL.D.,  Professor  of  Philosophy  in  the  University  of 
St.  Andrews.     London  :  John  Murray.     1900. 

Many  lawyers  would  like  to  read  a  fuller  account  than  is  given 
by  the  Biographical  Dictionary  of  a  judge,  who  occupied  a  seat  on 
the  bench  for  no  less  a  period  than  32  years,  and  obtained  a 
reputation  as  a  jurist,  extending  far  beyond  the  limits  of  his  own 
country.  But  those  who  expect  to  find  such  an  account,  in  the 
book  now  under  review,  will  be  disappointed.  We  are  indeed 
given  a  short  account  of  the  celebrated  Douglas  case,  in  which 
Mr.  Burnett  was  employed  as  counsel,  and  by  which  he  estab- 
lished his  reputation  as  an  advocate  and  a  lawyer;  but  the  account 
is  obviously  inaccurate,  as  it  states  that  Burnett  was  raised  to  the 
Bench  as  a  lord  of  Session  in  1764  (the  date  given  in  other  works 
is  1767),  and  that  the  Douglas  case  was  decided  in  the  Scotch 
Courts  in  1767.  Of  his  work  as  a  judge,  we  are  only  told  that 
"  he  often  differed  from  his  colleagues  on  the  bench,  but  none  of 
his  judgments  was  ever  reversed  in  the  House  of  Lords.  If  they 
happened  to  be  opposed  to  the  views  of  the  majority  of  the 
Scottish  Bench,  they  were  invariably  sustained  on  appeal  by  the 
English  Judges."  This  statement  is  quite  sufficient  to  justify  the 
reputation  he  had  as  a  judge,  but  it  is,  it  must  be  confessed 
somewhat  meagre. 

The  book  has  not  been  written  by  a  lawyer  for  lawyers ;  but  by  a 
professor  of  philosophy,  to  call  attention  to  the  distinction  which 
the  judge  had  attained  in  the  world  of  science  and  letters. 
It  is  to  his  ultra-professional  pursuits  that  his  fame  is  due.  He 
was,  before  he  was  raised  to  the  Bench,  a  painstaking  reporter 
and  a  successful  advocate ;  but  his  fame  would  never  have  spread 
beyond  the  narrow  circle  of  his  profession  if  he  had  been  nothing 
more.  He  was,  both  before  his  promotion  and  still  more  after- 
wards, an  original  thinker,  learned  in  the  wisdom  of  the  ancients, 
and  given  to  use  his  learning  in  following  out  inquiries  into  sub- 
jects about  which  most  of  his  contemporaries  troubled  them- 
selves not  at  all.  Modern  research  has  in  many  instances  verified 
assertions  hazarded  by  Lord  Monboddo,  at  which  his  contem- 
poraries scoffed  as  visionary  and  absurd.     In  his  lifetime  he  wa^ 
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the  centre  of  a  distinguished  literary  circle,  and  the  friend  of  the 
most  noteworthy  men  of  his  day.  It  is  this  side  of  his  cnaracter 
which  is  chiefly  brought  out  by  Dr.  Knight.  He  has  had  access 
to  many  papers  and  letters  preserved  by  the  Burnett  family,  and 
hitherto  unpublished.  They  are  set  out  at  length  in  the  book, 
and  speak  for  themselves.  Those  who  are  anxious  to  find  out 
what  was  known  and  thought  on  abstruse  subjects  by  advanced 
thinkers  more  than  100  years  ago,  will  find  interesting  material 
for  study  in  these  letters.  Dr.  Knight  has  given  a  short  chapter 
pointing  out  the  positions  of  the  persons  with  whom  Lord  Mon- 
boddo  corresponded.  This  increases  the  interest  of  the  book; 
but  its  claims  on  the  public  depend  mainly  on  the  fact  of  its 
presenting  letters  hitherto  inaccessible. 

Intemationcd  Law  in  South  Africa.  By  T.  Baty,  London : 
Stevens  and  Haynes.  1900. 
This  little  volume  contains  some  lectures  delivered  by  Mr. 
Baty  at  Oxford,  and  treats  of  subjects  which  have  been  much 
discussed  during  the  last  two  years.  The  longest  and  most 
important  chapter  is  entitled,  **  Contraband  for  Neutral  Ports," 
and  Mr.  Baty  judiciously  commences  by  impressing  on  his 
readers  the  importance  of  not  confusing  the  penalties  which  apply 
to  **  contraband,"  with  those  that  apply  to  blockade  and  capture 
of  enemy's  property.  **  Contraband  goods"  are  defined  as  "goods 
which  are  in  direct  transit  to  the  enemy,"  and,  as  to  the  accuracy 
of  this  definition  there  does  not  seem  to  be  much  dispute;  but  the 
real  difference  of  opinion  arises  over  the  meaning  of  the  term 
direct  transit.  One  rule  is,  that  the  ship  must  be  going  to  a 
hostile  port ;  the  other,  that  the  goods  must  be  going  to  the 
enemy.  Mr.  Baty  is  a  strong  supporter  of  the  first,  which  he  calls 
the  objective  view,  and  examines  the  cases  with  great  care,  in 
order  to  establish  that  this  has  always,  till  recently,  been  the 
accepted  view,  and  he  also  points  out  the  practical  difficulties  in  the 
way  of  the  second  or  subjective  view.  We  think  he  has  been 
more  successful  in  the  former  attempt  than  the  latter.  Mr.  Baty 
would  indeed  carry  his  principles  still  further,  and  exempt  from 
capture  even  munitions  of  war  on  their  way  to  a  belligerent,  if 
conveyed  by  a  neutral.  We  find  it  difficult  to  carry  sympathy 
with  the  interests  of  commerce  so  far,  and  must  incline  to  con- 
sider the  term  of  "  a  neutral  merchant "  altogether  misleading 
under  such  conditions.  As  may  be  expected  from  these  views 
the  learned  author  considers  this  country  entirely  in  the  wrong  in 
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the  cases  of  the  Herzog  and  Bundesrath,  We  are  also  pronounced 
to  have  been  in  the  wrong  in  moving  our  troops  across  Portuguese 
territory,  which  point  is  discussed  in  the  Chapter  entitled, 
"  Passage  of  Troops  over  Neutral  Territory."  The  question  of 
the  international  status  of  the  South  African  Republic  is  con- 
sidered in  some  detail,  and,  contrary  to  the  criticisms  of 
Dr.  Stubbs,  as  republished  in  the  last  number  of  this  Magazinei 
Mr.  Baty  comes  to  the  conclusion  that  the  Republic  was  a 
mi-souverain  state,  although  it  is  not  quite  clear  what  are  the  prac- 
tical consequences  of  that  status.  There  are  other  interesting 
discussions,  and  it  is  well  worth  the  reader's  while  to  examine  the 
Comparative  Summary  of  the  Transvaal  Conventions,  with  which 
Mr.  Baty  concludes  his  instructive  little  work. 


NEW    EDITIONS. 


Second   Edition.     The  Institutes  of  Roman  Law,      By    Rudolf 
SoHM.     Translated  by  J.  C.  Ledlie,  B.C.L.,  M.A.     With  an 
Introduction  by  E.  Grueber,  M.A.    Oxford  :  At  the  Clarendon 
Press.     London  and  New  York :  Henry  Frowde.     190   . 
This  text-book  of  the  history  and  system  of  Roman  private   law 
compiled  by   Professor  Sohm,  of  the  University  of  Leipzig,  has 
received  careful  treatment  in  the  hands  of  the  translator,  this 
edition  being  based  on  the  eighth  and   ninth  German  editions, 
published  last  year,  and  containing  practically  all  the  alterations 
of  the  seventh  edition,  which  were  due  to  the  passing  of  the 
German  Civil  Code.     What  these  alterations  and  additions  con- 
sist of  Professor  Grueber  tells  us  in  his  interesting  introduction, 
and  there  are  many  references  to  and  extracts  from  the  Code 
throughout  the  book.     The  translator  has  endeavoured  to  pro- 
duce a  faithful  translation  of  Professor  Sohm's  treatise,  and  in 
this  we  think  he  has  been  successful. 


Second  Edition.  The  Lands  Clauses  Acts  with  Derisions, 
Forms,  ami  Bills  of  Costs.  By  Arthur  Jepson.  This  edition 
by  John  M.  Lightwood,  M.A.  London:  Stevens  and  Son. 
1900. 

We  suppose  that  there  are  few  statutes  under  whose  provisions 
larger  sums  of  money  have  changed  hands  than  the  Lands  Clauses 
Acts.  The  principal  statute  is  more  than  half  a  century  old,  and 
its  importance  has  been  ever  increasing  since  the  time  when  it 
first  received  the  assent  of  the  then  youthful  Queen  Victoria.  And 
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cases  explaining  or  illustrating  it  have  been  decided  continuously 
by  various  Courts  of  Law.  So  recently  as  April  last  the  Judicial 
Committee  of  the  Privy  Council  had  before  them  an  important 
c^SQ—FcUldngkam  v.  the  Victonan  Railway  Commisdanera  ([1900] 
App.  Cas.  452) — which  the  present  editor  rightly  cites  as  an 
illustration  of  section  37.  The  work  is  altogether  an  important 
one  for  practical  purposes,  and  no  pains  have  been  spared  upon 
this  edition. 


Second  Edition.  Bills  of  Costs.  By  Horace  Maxwell  Johnson. 
London:  Stevens  and  Sons.     Sweet  and  Maxwell.     1901. 

**  So  it  comes  to  this,  it  is  merely  a  matter  of  costs."  Such  is 
the  sad  termination  of  many  a  consultation.  The  lawyer  must 
take  the  world  as  he  finds  it  :  and  must  study  the  relevant  law 
accordingly. 

We  suppose  that  it  must  be  seldom  that  a  book  by  a  new 
author,  of  the  size  and  price  of  Mr.  Maxwell  Johnson's  treatise  on 
Bills  of  Costs,  arrives  so  speedily  at  the  dignity  ofa  second  edition, 
as  this  work  first  produced  by  him  in  1897.  That  the  book 
supplies  a  real  demand  is  proved  by  this  fact  alone.  It  is  compre- 
hensive and  careful,  and  now  it  has  been  brought  up-to-date. 

We  desire  to  direct  particular  attention  to  Chapter  XVI. 
entitled  **  Costs  in  the  County  Court,"  the  special  work  (as  we 
learn  by  the  preface)  of  Mr.  T.  Kemmis  Bros,  Registrar  of 
the  Southwark  County  Court.  If  these  words  should 
meet  the  eye  of  any  young  practitioner,  whose  practice 
consists  mainly  of  occasional  cases  in  the  County  Court,  which  he 
hopes  will  be  the  forerunners  of  more  important  business,  and 
who  is  meditating  how  to  fill  up  his  unemployed  time,  let  us  advise 
him  to  read  pages  803  to  863  of  Johnson  on  Costs.  It  may  be  a 
dull  study ;  but  let  him  have  all  the  matter  of  those  pages  at  his 
fingers'  ends,  and  he  may  often  save  an  odd  pound  or  two  for  his 
clients.  Let  him  realise  what  the  difference  is  between  the 
different  scales,  and  the  reasons  which  determine  which  is  the 
proper  one  to  apply,  and  he  will  often  remember  the  hours  spent 
in  assimilating  this  knowledge  with  gratitude.  Fighting  a  case, 
or  settling  a  case,  or  making  or  resisting  the  application  for  costs 
at  the  end  of  the  day — over  and  over  again  it  will  be  of  much 
importance  to  his  clients  if  he  is  as  familiar  with  the  matter  of 
these  pages  as  the  Judge  or  Registrar  and  more  familiar  with  it 
than  the  representative  of  the  other  side.     The  studies  of  the 
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practical  advocate  do  not  always  lie  in  the  same  direction  as  those 
of  the  academical  student  of  jurisprudence. 


Third  Edition.  Tiis  Devolution  of  Real  Etdate  and  Administra- 
tion of  Assets.  By  the  late  L.  J.  G.  Robbins  and  F. 
Trentham  Maw.     London:  Butterworth.     igoi. 

Many  new  works  and  new  editions  of  old  works  have  made 
their  appearance  recently  with  the  object  of  explaining  the 
changes  which  have  been  eflfected  in  the  law  by  the  Land 
Transfer  Act,  1897  (Statute  60  &  61  Vict.  c.  65.)  The  present 
edition  of  the  well-known  work  of  Mr.  L.T.  G.  Robbins — an 
edition  carried  out  upon  lines  which  were  suggested  by  that 
learned  lawyer  shortly  before  his  death — has  its  origin  from  the 
same  cause.  The  alterations  in  the  Law  of  England  which  were 
introduced  by  the  first  part  of  the  statute  to  which  we  have 
referred  were  quite  suflficiently  sweeping  to  call  for  a  **  logical 
arrangement  of  the  whole  subject  in  one  volume/' such  as  the 
editor  here  claims  to  have  given  us.  The  first  edition  was 
published  in  1898,  when  the  Act  was  new;  and  the  scope  of  the 
work  has  been  greatly  increased  in  the  present  edition.  On  page 
7  we  read  that  "  what  the  Act  does  is  to  enact  that  (with  certain 

exceptions) the  real   estate  of  a  person  dying  on 

or  after  January  I  St,  1898,  shall  on  his  death,  notwithstanding 
any  testamentary  disposition,  devolve  to  and  become  vested  in 
his  personal  representatives  or  representative  from  time  to  time, 
as  if  it  were  a  chattel  real  vesting  in  them  or  him."  It  is  not 
too  much  to  say  that  the  change  effected  by  this  enactment  is  a 
revolution  in  the  Law  of  Real  Property.  Old  precedents  of 
wills,  and  of  many  descriptions  of  conveyances,  which  have  long 
given  satisfaction  in  the  offices  of  solicitors,  must  now  be  care- 
fully revised.  The  advice  to  be  given  to  that  once  absolute 
**  monarch  of  all  he  surveyed,"  the  heir-at-law,  must  now  be 
diligently  considered  in  the  light  of  the  new  Law.  It  is  not 
enough  to  read  the  Act  itself:  its  application  to  previously 
existing  Law  is  also  matter  to  ponder.  We  recommend 
the  reader  to  study  with  these  ends  in  view  the  pages  which  lie 
before  us.  That  the  policy  of  the  Act  itself  has  been  sedulously 
considered,  and  that  the  work  is  no  mere  collection  of  statutes 
and  cases  will  be  apparent  from  such  passages  as  the  following : — 
"There  is  nothing,"  as  is  submitted  on  page  128,  "to  warrant  the 
assumption    that  the   legislature  intended,   by  implication,   to 
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confer  any  legal  remedy  upon  creditors  in  respect  of  real  assets 
resting  under  the  Act  in  the  personal  representation,  in  addition 
to  the  equitable  remedy  already  recognised  by  Courts  of  Equity 
or  conferred  by  statutes ;  but  assets  which  prior  to  the  Act  were 
equitable,  will  remain  of  the  same  nature,  and  be  distributable 
accordingly,  notwithstanding  that  they  are  now  rendered  immedi- 
ately available  in  the  hands  of  the  personal  representation  for 
payment  of  debts." 

Such  a  sentence  as  that  states  a  principle.  We  believe  that  it 
is  a  correct  principle ;  but  whether  it  be  so  or  no,  the  citation 
will  serve  to  shew  the  nature  of  the  treatise  now  under  review, 
and  the  kind  of  assistance  which  it  is  likely  to  render  to  the 
thinking  lawyer.  At  the  same  time,  all  the  necessary  work  of 
research  and  codification  required  for  bringing  the  book  up  to 
date  seems  to  have  been  adequately  performed. 


Sixth  Edition.  Tlie  Student's  Gonveyancy,  By  Albert  Gibson 
AND  Walter  Gray  Hart,  LL.B.,  London  :  Law  Notes 
Publishing  Oflfices,  1900. 

The  main  point  of  difference  between  the  present  edition  of 
this  work,  which  is  intended  for  the  use  of  candidates  at  the  final 
and  honours  examination  of  the  Incorporated  Law  Society,  and  its 
predecessors  is  once  again  the  Land  Transfer  Act,  1897  (Statute 
60  &  61,  Vict.  c.  65),  which,  with  its  rules,  has  been  the  cause  of 
so  many  new  editions  of  legal  treatises.  It  is  certainly  important 
that  students  should  begin  at  once  to  include  some  idea  of  its 
provisions  in  their  earliest  notions  of  the  art  and  science  of  con- 
veyancing. On  page  555  of  the  edition  before  us,  and  the  follow- 
ing pages,  students  will  find  a  lucid  history  of  the  short  facts 
relating  to  the  subject  and  a  very  satisfactory  explanation  of  the 
present  system  of  registration  of  land.  And  in  all  other  ways  the 
volume  seems  to  have  been  thoroughly  brought  up-to-date. 


Seventh  Edition.     A  Digest  of  the   Law    of  Partnership  with  an 

Appendix  of  Forms.    By  Sir  Frederick  Pollock,  Bart., 

London:  Stevens  and  Sons,  1900. 

Sir  Frederick  Pollock's  book  is  a  standard   classic  in  the  Law 

Library.     The  author  himself  originally  drafted  the   Bill,  which 

subsequently  became  the  Partnership  Act,  1 890.     He  has   since 

brought  his  treatise  up-to-date  from  time  to  time,  and  it  is  hardly 

necessary  to  observe  that  what  he  has  done,  he  has  done  well 


Digitized  by 


Google 


252  REVIEWS. 

Considering  the  moderate  price  of  the  volume,  it  can  scarcely  fail 
to  continue  running  through  a  series  of  editions.  The  convey- 
ancer ought  certainly  to  have  before  him  the  precedents, 
which  appear  at  the  end  of  the  book,  when  drafting  a  commercial 
deed  of  partnership. 


THE  YEARLY  LEGAL  PRACTICES. 

The   Yearly  Practice  of  the  Supreme  Courts   1901.       By  M.   Muir 

Mackenzie,  S.  G.  Lushington,  J.  C.  Fox  and  others. 
The  Yearly  County  Court  Practice,  1901.     By  G.  Pitt-Lewis,  Q.C., 

Sir  C.  Arnold  White,  and  others.     London:  Butterworth  and 

Co.     2  Vols. 
The  Annual  County  Court  Practice,  1 90 1 .   By  W.  C.  Smyly,  Q.C.,  and 

W.  J.  Brooks.     London  :  Sweet  and  Maxwell ;  Stevens  and 

Sons.  2  Vols. 
These  yearly  publications,  so  indispensable  to  the  busy 
practitioner  and  so  uninteresting  to  those  outside  the  ranks  of 
lawyers,  are  again  to  hand,  and  a  casual  inspection  is  sufficient  to 
show  that  the  accustomed  care  and  skill  has  been  bestowed  upon 
their  contents  to  make  them  as  useful  and  reliable  as  it  is  possible 
to  do  for  those  for  whose  use  they  are  intended.  It  is  gratifying 
to  note  that  the  labours  of  the  editors  of  the  Supreme  Court 
Practice  have  met  with  such  encouraging  appreciation  by  the 
profession  that  we  have  now  the  third  yearly  issue  and  we  may 
safely  predict  that  this  work  has  come  to  stay.  The  editors  draw 
attention  to  some  alterations  in  the  arrangement  of  the  book, 
such  as  inserting  the  consecutive  numbers  of  the  rules  as  well  as 
the  orders  in  which  the  rules  are  included,  which  will  add  to  its 
handiness. 

The  editors  of  the  Yearly  County  Court  Practice  were  fortunate 
on  the  eve  of  going  to  press  in  obtaining  the  important  new  rules 
which  came  into  force  on  January  ist,  and  these  have  been 
inserted  in  their  proper  places  and  carefully  annotated.  All  the 
latest  decisions  have  been  carefully  noted,  and  the  Admiralty 
Practice  contained  in  Vol.  II.  has  again  been  the  subject  of  special 
attention.  We  may  safely  assume  that  in  the  experienced  hands 
of  Mr.  Pitt-Lewis,  who  is  very  much  at  home  in  trying  Admiralty 
cases  in  the  City  of  London  Court,  this  portion  is  as  nearly  per- 
fect as  may  be. 

Mr.  Smyly's  work  bears  evidence  of  careful  and  discriminating 
labours,  in  which  he  has  had  the  valuable  assistance  of  Mr.  W. 
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J.  Brooks.  Several  important  statutes  passed  during  the  last 
session  of  Parliament — the  Agricultural  Holdings  Act,  Workmen's 
Compensation  Act,  and  the  Money  Lenders'  Act— have  all  received 
special  notice  ;  and  the  decisions  of  the  House  of  Lords,  and 
Court  of  Appeal,  on  the  Workmen's  Compensation  Act,  1897, 
have  been  carefully  noted.  Cases  dealing  with  questions  of 
practice  have  been  incorporated  with  the  practice,  whilst  those 
which  decide  questions  of  principle  have  been  set  out  at  the  end 
of  the  part  which  deals  with  the  practice.  We  endorse  in  its 
entirety  the  learned  editor's  statement  in  the  dedication  to  the 
Speaker  that  he  "has  the  respect  and  good  wishes  of  every 
member  of  the  Bar,"  but  is  not  the  dedication  of  a  book  of  this 
description — however  valuable  its  contents — carrying  sentiment 
a  little  too  far  ? 


Statutes  of  Practical  Utility,  1900.  By  J.  M.  Lely,  M.A.    London  : 
Sweet  and  Maxwell ;  Stevens  and  Sons. 

The  PracticcU  Statutes^  1900.  By  J.  S.  Cotton.  London  :  Horace 
Cox. 
The  most  interesting  and  not  the  least  useful  portion  of  Mr. 
Lely's  book  is  the  summary,  in  which  he  briefly  gives  the  eflect  of 
each  statute  printed.  His  observations  at  the  conclusion  of  this 
section  are  significant  and  well  worthy  the  attention  of  our 
legislators,  especially  that  portion  dealing  with  the  improvement 
of  legislation.  He  makes  two  important  suggestions  in  the  way 
of  reform,  the  first,  as  he  says,  a  small  and  easy  one,  the  second 
great  and  difficult.  The  citation  of  statutes,  he  thinks,  instead 
of  being  by  regnal  year  and  chapter  should,  as  in  the  Colonies, 
be  by  number  and  the  year  of  our  Lord.  The  new  century  offers  a 
convenient  opportunity  for  making  the  change.  Again  Parliament 
might  conveniently  in  many  if  not  in  all  cases  "  proceed,"  as  the 
late  Lord  Beaconsfield  once  expressed  it,  by  way  of 
resolution  and  not  by  way  of  bill.  That  is  to  say,  the 
substance  of  a  bill  might  be  voted  by  a  set  of  resolutions 
in  plain  and  easy  terms  and  the  legal  result  of  these 
resolutions  might  afterwards  be  put  into  technical  language 
by  experts,  whose  renderings  should  not  become  law  until 
after  a  considerable  time  had  been  given  for  Parliament  to 
detect  deviations  from  the  resolution.  No  doubt  much  can  be 
said  in  support  of  these  suggestions,  and  much  may  be  said 
against  them,  but,  as  Mr.  Lely  apparently  has  a  free  entry  to  the 
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pages  of  the  TinieSf  he  would  be  doing  a  public  service  by 
keeping  his  views  before  the  public  until  some  decision  is  come 
to  in  the  matter,  one  way  or  the  other.  The  arrangement  of 
this  book  is  in  alphabetical  order,  in  continuation  of  Ghitty's 
Statutes,  with  notes  and  the  aforementioned  summary. 

Mr.  Cotton's  book  is  handy  in  size  and  arrangement  for 
reference,  and  contains  introductions  to  the  statutes  ;  notes  ; 
tables  of  statutes  repealed  and  subjects  altered ;  lists  of  local, 
personal,  and  private  acts,  together  with  a  copious  index. 


CONTEMPORARY    FOREIGN     LITERATURE. 

o 

Bidrag  till  D'iran  om  Aftal  sdrskildt  inellan  Franvarande,    En  Kufn- 
parativ  Rdttsstudie,   By  C.  A.  Reuterskiold.    Upsala,  1900. 

This  is  one  of  the  excellent  series  of  legal  monographs  pub- 
lished by  the  University  of  Upsala.  They  deal  with  Roman> 
Swedish,  and  International  Law,  and  give  the  English  reader  a 
high  opinion  of  the  juristic  capacities  of  the  Swedes.  For  the 
benefit  of  readers  unacquainted  with  the  Swedish  language  it 
may  be  stated  that  the  title  means  **  A  contribution  to  the  learning 
on  Agreement,  especially  between  absent  parties.''  The  author 
begins  with  the  subject  from  the  point  of  view  of  jurisprudence, 
follows  it  through  Roman  law  (where  it  is  to  be  found  mostly  in 
Digest  ii.,  14,  and  xliv.,  7),  and  traces  the  variety  of  the  law  in  the 
most  important  systems.  Numerous  English,  American,  and 
Indian  statutes,  text-books,  and  decisions  are  cited.  A  competent 
knowledge  of  English  law  is  shown,  and  in  the  bibliography  of 
authorities  the  best  English  text-books  in  their  most  recent 
editions  are  included.  The  only  matter  in  which  the  author  is 
perhaps  a  little  at  sea  is  in  that  which  must  always  be  a  difficulty 
to  a  Continental  jurist,  the  peculiarly  English  distinction  between 
a  contract  under  seal  and  a  contract  in  writing. 


Grenzen    der   Rechtskraft,     By    Dr.    Albrecht    Mendelssohn 
Bartholdy.     Leipzig,  1900. 

This  interesting  treatise,  by  one  who  bears  an  honourable  name, 
is  an  attempt  to  show,  from  an  examination  of  the  legal  systems 
of  England,  the  United  States,  France  and  Germany,  the  limits 
within  which  the  judgment  of  a  Court  of  Justice  operates  on 
others  than  the  parties.  The  scope  of  the  work  may  be  judged 
by  the  heads  of  the  chapter  on  English-American  law.     They  run 
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thus :  History,  Estoppel  and  Merger,  Parties  and  Privies,  Com- 
panies and  Shareholders,  Regress,  Guarantee  and  Attachment, 
Judgement  in  reni,  Collateral  Attack.  The  last  is  a  mode  of  pro- 
cedure somewhat  strange  to  English  lawyers,  but  much  used  in 
the  United  States.  It  is  a  kind  of  action  to  set  aside  a  judgment 
and  lies  where  the  Court  has  improperly  assumed  jurisdiction,  or 
where  the  judgment  has  been  obtained  by  fraud  or  collusion. 
{Sidensparker  v.  Sidensparker,  [1864],  52  Maine,  481).  This  case 
with  many  others  is  set  out  in  an  appendix  of  the  leading  cases  in 
England  and  the  United  States.  The  learned  author,  unlike 
most  foreign  jurists,  is  quite  at  home  in  dealing  with  English  deci- 
sions, and  knows  how  to  cite  English  reports.  The  only  error 
that  a  diligent  reviewer  has  been  able  to  find  is  at  p.  524,  where 
Brinsmead  v.  Hairison  is  said  to  have  been  decided  in  the  **  Ex- 
chequer Chamber  of  the  Court  of  Common  Pleas."  The  meaning 
is  obvious,  but  it  is  hardly  a  correct  mode  of  conveying  it. 


SOME    WORKS     OF     REFERENCE. 

Th4  LawyerU  Companion  and  Diary ^  1 901.  Edited  by  E.  Layman,  B.A. 
London :  Stevens  k  Sons. — The  present  issue  maintains  the  usual  high  standard 
of  this  publication.  All  the  recent  judicial  appointments  and  promotions  have 
been  noted,  and  the  lists  of  Counsel  and  Solicitors  have  been  brought  up  to  date. 
A  diary  for  every  day  of  the  year,  Tables  of  Costs,  Stamp  Duties,  and  a  list  of  the 
Public  Statutes  of  1900,  are  some  of  the  many  useful  features  of  this  work. 


HauWt  Annual  for  1901.  Edited  by  W.  Palmer,  B.A.  (i6th  year).  Lon- 
don :  Hazell,  Watson,  and  Viney. — This  weU-known  Annual  is  a  complete  record 
of  men  and  topics  of  the  day ;  and  is  what  might  be  called  an  interesting  and 
readable  book  of  reference.  Every  subject  of  public  interest  is  dealt  with  in  its 
pages.  The  Wars  in  South  Africa  and  China,  the  Commonwealth  of  Australia 
Act,  Army  Reform,  the  General  Election,  and  the  Powers  and  Constitution  of  the 
New  Borough  Councils  in  London  are  some  of  the  many  subjects  treated  in  the 
work.  The  Ministerial  changes  are  all  recorded,  and  biographies  are  given  of 
many  of  the  leading  men  of  the  day.  Maps  are  mcluded  of  places  prominently 
before  the  public,  but  the  one  of  South  Africa,  mentioned  in  the  Key  to  Contents, 
we  are  unable  to  find  in  the  body  of  the  work.  The  present  issue  has  been 
revised  right  up  to  date,  and  to  anyone  taking  an  interest  in  public  affairs  the 
book  cannot  fail  to  be  of  the  gieatest  possible  service. 


The  Royal  Blue  Book:  Court  and  Parliaiixentary  (Juule,  1901.  London: 
Kelly's  Directories. — The  present  is  the  158th  edition  of  this  invaluable  pubUca- 
tion.  Though  old  in  years,  the  work  is  kept  thoroughly  up-to-date  in  every  way. 
So  far  as  we  can  see,  there  is  no  change  in  the  general  features  of  the  work,  and, 
indeed,  it  would  be  difficult  to  improve  on  the  present  method  of  compilation.  In 
addition  to  a  complete  directory  of  the  better  class  private  residents  in  the  district 
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comprised  in  that  area'  which  is  bounded  by  Hampstead  on  the  north,  Chelsea  on 
the  South,  Finsbury  on  the  east,  and  Hammersmith  on  the  West,  there  is  much 
valuable  information  respecting  the  Royal  Family  and  Household,  Public  Depart- 
ments, and  so  forth. 


Herbert  IVy^s  Royal  Guide  to  the  London  CImrities,  Edited  by  John  Lane 
(37th  Annual  Edition).  London :  Chatto  &  Windus. — This  is  a  useful  Annual, 
and  should  be  in  the  hands  of  all  persons  who  have  money  to  give  or  leave  to 
charities.  The  objects  of  the  work  are  two-fold— first,  to  point  out  to  the  suffering 
the  Charities  or  Institutions  to  which  it  will  be  best  for  them  to  apply,  in  the  hope 
of  getting  the  relief  their  need  requires ;  and  secondly,  to  help  those  benevolent 
people  who  have  money  to  give  but  are  in  doubt  where  to  give  it.  The  work  gives 
in  alphabetical  order,  a  complete  list  of  the  London  Charities,  with  the  date  of 
their  foundation,  addresses,  annual  income,  and  other  particulars.  The  editor's 
preface  is  both  useful  and  interesting. 


Received  too  late  for  notice  in  this  issue : — Les  Territoires  Africains,  By 
E,  Rouard  de  Card ;  Thwaites'  Students'  Constitutional  Law  and  Legal 
History;  Whitaket's  Almanack^  \^\ ;  'Edi2\z\'s  Railway  Law  for  the  man 
in  the  Train, 

The  following  Reviews  have  been  held  over  owing  to  want  of  space  : — Raikes 
Maritime  Codes  of  Italy ;  Minton-Senhouse's  Case  Law  oflVorkmen*s  Com- 
pensatiofi;  Lawyers  and  their  Clients ;  Duckworth's  Trader's  Guide  to  the 
Law  of  Sale  of  Goods ;  Every  Man^  s  Own  Lawyer;  Kucgg's  Employer's 
Liability  Act;  Vol,  L  The  English  Reports ;  Index  to  the  Law  Times 
Reports ;  Beverley  Town  Doaiments ;  Selden  Societv ;  Duckworth's  General 
ana  Particular  Average;  Charter  Parties  and  Bills  of  Lading . 

Other  publications  received: — The  Monthly  Reviezv ;  Bent  ham  and  the 
Codifers^  By  Charles  N.  Gregory  (Virginia  State  Bar  Association) ;  Macpherson's 
British  Enactments  in  Native  States  (Superintendent  of  Government  Printing, 
Calcutta) ;  Subject  List  of  Works  on  the  Laws  of  Industrial  Property  (Patent 
Office  Library) ;  Druce's  Agricultural  Holdings  Act;  Bulletin,  No.  54  of  the 
New  York  State  Library. 

The  Law  Magazine  and  Review  receives  or  exchanges  with  the  following 
amongst  other  publications  : — Revieiv  of  RevieivSy  Juridical  Review^  Public 
Opinion^  Law  TimeSy  Law  Journal y  Justice  of  the  Peace^  Law  Quarterly 
ReviezVy  Irish  Law  TimeSy  Australian  Law  Times,  Speaker ,  Accountants^ 
Journal,  North  American  Review,  Canada  Law  Journal,  Canada  Law 
Times,  Chicago  Legal  News,  American  Law  Review,  American  Law 
Register,  Hat  vard  Law  Revieiv,  Case  and  Commettt,  Green  Bag,  Virginia 
Law  Register,  Ameiican  Laivyer,  Albany  Law  Journal,  Madras  Law 
Journal,  Calcutta  Weekly  Notes,  Law  Notes,  Queensland  Law  Jouf  not. 
Law  Students  Journal,  Westminster  Review,  Bombay  Law  Reporter, 
Medico-Legal  Journal,  Indian  Review,  Kathiawar  Law  Retorts,  The 
Lazvyer  (Indiif),  Cape  Law  Journal,  Yale  Law  Joutnal,  New  Jersey  Law 
Journal. 
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No.  CCCXX.— May,   1901. 


1.-THE    WORKING    OF    THE    PATENT    ACTS. 

THE  Committee  on  Patent  Law  appointed  by  the 
Board  of  Trade  was  presided  over  by  the  Right 
Hon.  Sir  Edward  Fry,  and  consisted  of  the  Master  of  the 
Rolls  (Lord  Alverstone),  the  Solicitor  General  (Sir  E. 
Carson,  K.C.,  M.P.),  Sir  Wm.  Houldsworth,  Bart.,  M.P., 
F.  J.  S.  Hopwood,  C.B.,  C.M.G.'  (Board  of  Trade;,  S.  E. 
Spring  Rice,  C.B.  (Treasury),  Fletcher  Moulton,  K.C., 
M.P.,  Colonel  Thomas  W.  Harding,  Edward  Carpmaeb 
Herbert  Hughes,  and  Arthur  Paget  (Secretary.) 

These  names  show  that  the  Board  of  Trade  have  done 
all  in  their  power  to  secure  an  efficient  Committee.  Sir 
Richard  Webster,  to  use  the  name  by  which  Lord  Alver- 
stone is  more  familiarly  known,  and  Mr.  Fletcher  Moulton 
have  had  more  experience  in  the  conduct  of  patent  cases 
than  any  other  lawyers  since  the  patent  laws  have  been  in 
existence  so  that  the  claims  of  the  Bar  would  not  be  likely 
to  be  lightly  overlooked.  The  Board  of  Trade  were 
represented  by  Mr.  Hopwood,  who  has  made  a  special 
study  of  the  patent  laws  in  this  country  and  visited  the 
United  States'  Patent  Office  at  Washington,  and  the 
Canadian  Patent  Office  at  Ottawa.  The  notes  of  this  visit 
in  1898  are  a  valuable  contribution  to  the  materials  before 
the  Committee  and  suggest  that  the  Board  of  Trade  would 
do  well  to  ask  Mr.  Hopwood  to  report  on   the  working  of 
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the  German  Patent  Offices  before  any  further  legislation 
is  undertaken.  Mr.  S.  E.  Spring  Rice,  in  representing  the 
Treasury,  has  certainly  taken  care,  as  he  would  be  expected 
to  do,  that  no  recommendations  likely  to  result  in  a  diminu- 
tion in  the  revenue  payable  to  the  Treasury  should  be 
made  by  the  Committee.  Mr.  Edward  Carpmael  was 
chosen  from  among  the  Patent  Agents  and  he  as  well  as 
the  remaining  members  of  the  Committee  have  shown  a 
thorough  knowledge  of  the  subjects  which  have  been 
selected  for  investigation.  The  Committee  were  fortu- 
nate in  securing  the  services  of  Mr.  Arthur  Paget 
as  Secretary  and  apart  from  the  special  acknow- 
ledgment in  the  report,  the  appendices,  correspondence 
and  index  shew  that  he  must  have  been  a  great  help  to 
the  Committee. 

This  excellent  Committee  was  presided  over  by  a  most 
experienced  lawyer  whose  physical  and  intellectual 
vigour  made  it  difficult  for  those  who  appeared  before  him 
to  understand  his  reason  for  retiring  from  the  Court  of 
Appeal  in  the  middle  of  a  useful  and  active  career.  For 
inquiries  of  this  nature  and  others  of  a  more  important 
character,  the  country  should  be  thankful  to  have  a  man 
of  such  distinguished  ability  held,  in  reserve. 

It  is  to  be  regretted  that  the  Solicitor  General,  through 
indisposition,  has  not  signed  the  report  and  that  no  note 
of  his  views  is  appended.  If  any  such  note  had  appeared,  I 
think  one  is  entitled  to  assume  from  the  questions  put  by 
him  to  the  witnesses  that  it  would  have  shewn  a  disagree- 
ment with  the  main  conclusions  at  which  the  Committee 
arrived. 

The  Board  of  Trade  defined  the  duties  of  the  Committee 
by  confining  the  scope  of  the  enquiry  to  three  heads,  the 
first  dealing  with  a  partial  examination  as  to  the  novelty 
of  inventions,  although  any  general  system  of  examinations 
as  to  novelty  was  barred ;  the  second  having  reference  to 
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the  amendment  of  the  law  relating  to  the  grant  of  com- 
pulsory licences,  and  the  third  to  the  extension  of  time 
for  application  by  foreign  inventors  under  the  International 
Convention. 

It  will  be  seen  that,  although  the  scope  of  the 
enquiry  was  thus  limited,  the  consideration  of  important 
questions  as  to  the  administration  of  the  patent  laws  arose 
under  the  first  two  heads.  From  the  constitution  of  the 
Committee  it  is  apparent  that  within  its  own  body  a  vast 
amount  of  knowledge  was  in  the  possession  of  the  Com- 
mittee without  extraneous  evidence,  but  this  was  supple- 
mented by  the  evidence  of  twenty  representative  witnesses 
who  appeared  before  the  Committee,  so  that  whatever  the 
result  of  the  enquiry  and  whatever  opinions  may  be  con- 
tained in  the  report  it  cannot  be  said  that  the  Committee 
had  not  sufficient  evidence  and  other  material  before  it 
upon  which  to  come  to  a  right  decision. 

Partial  Examination  as  to  Novelty. 
In  order  that  it  may  not  be  said  that  the  above  heading 
is  an  unfair  way  of  representing  the  first  question  con- 
sidered by  the   Committee,  I  will  quote  the  exact  wording 
of  the  minute  of  the  24th  day  of  May,  1900  : — 

While  Her  Majesty's  Government  do  not  think  it  desirable  and  do  not  propose 
to  establish  any  general  system  of  examination  as  to  the  novelty  of  inventions  in 
respect  of  which  applications  for  Letters  Patent  are  made,  and  do  not  require  any 
inquir)'  into  any  such  system  of  examination,  the  Comiriittee  hereinbefore  appointed 
is  to  inquire  into  the  working  of  the  Patents  Acts  with  reference  to  the  following 
questions  : — 

(I)  Whether  any,  and,  if  so,  what  additional  powers  should  be  given  to  the 
Patent  Office  to— 

{a)  control, 

{b)  impose  conditions  on,  or 

(r)  otherwise  limit 
the  issue  of  Letters  Patent  in  resj)ect  of  inventions  which  are  obviously 
old,  or  which  the  information  recorded  in  the  office  shows  to  have  been 
previously  protected  by  Letters  Patent  in  this  countr>'. 

In  order  to  arrive  at  their  decision  under  this  head  the 
Committee  requested  the  officers  of  the  Patent  Office  to 
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make  an  examination  of  all  the  complete  specifications 
accepted  during  the  first  week  in  June  in  each  of  the  three 
years  1897,  1898,  and  1 899,  and  to  carry  back  these  examina" 
tions  to  the  year  J877.  The  result  of  this  enquiry  showed 
that  of  the  total  number  of  specifications  examined  : — 

57 '59  per  cent,  were  not  anticipated  ; 

6-6g     ,,      ,,      had  been  wholly  covered  by  previous  patents ; 
35*31     i»      it       ^^d  been  partially  anticipated  in  the  same  way  ; 

0*29     „      „       were  obviously  old  ; 

0*12     ,,      ,,      disclosed  no  manner  of  manufacture. 


The  Committee  considering  the  small  number  of  patents 
which  were  "obviously  old"  do  not  recommend  any  exam- 
ination on  this  head  as  distinguished  from  those  which  have 
previously  been  protected  by  Letters  Patent.  On  the  other 
hand  the  Committee  were  greatly  impressed  by  the  fact  that 
42  per  cent,  of  the  specifications  appeared  to  be  anticipated 
either  in  whole  or  in  part.  It  would  be  well  to  bear  in  mind 
in  the  consideration  of  this  question  what  may  be  alleged 
against  the  novelty  of  an  invention  for  which  Letters  Patent 
have  been  granted.  Firstly,  the  novelty  of  an  invention  will 
be  defeated  if  it  be  shown  that  it  was  in  public  use  within  the 
United  Kingdom  at  any  time  prior  to  the  date  of  the 
Letters  Patent  granted  in  respect  of  it.  Secondly,  by  a 
prior  publication  in  a  book  or  specification  published  in 
this  country.  The  Committee  do  not  propose,  as  indeed 
they  could  not,  considering  the  scope  of  their  inquiry,  to 
deal  with  prior  user  or  prior  publication  in  books,  and  they 
have  not  recommended  that  any  examination  as  to  anticipa- 
tion should  be  made  by  a  search  in  the  current  literature 
available  for  such  purposes.  But  they  say  that  the  grant 
of  invalid  Letters  Patent  is  a  serious  evil,  inasmuch  as  it 
tends  to  the  restraint  of  trade  and  to  the  embarrassment  of 
honest  traders  and  inventors,  and  that  the  result  of  the 
search  mentioned  above  by  the  Patent  Office  examiners 
is  a  cogent  argument  in    favour   of  some   enquiry  as  to 
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anticipation  by  prior  Letters  Patent.  The  object 
of  their  report  under  this  head  is  to  get  rid  of 
this  evil.  But  does  it  not  appear  that  the 
examination  proposed  would  accentuate  rather  than 
diminish  the  mischief?  After  a  partial  examination  an 
ordinary  member  of  the  public  would  think  that  the  patent 
had  some  sanction,  and  that  if  it  were  issued  without  being 
ear-marked  by  the  number  and  dates  of  anticipation 
alleged  by  the  examiner  of  the  Patent  Office  the 
Patent  had  not  been  anticipated  and  was  valid.  A  great 
many  people  think  that  patents  as  they  at  present  are 
issued  by  the  Patent  Office  are  good  and  valid  grants,  and 
in  many  cases  are  deceived.  In  my  opinion,  instead  of 
any  partial  examination,  it  would  be  better  to  print 
distinctly  at  the  head  of  each  specification  of  Letters 
Patent  published  by  the  Patent  Office,  and  in  the  Letters 
Patent  themselves  words  to  the  effect  that  the  patent  is 
issued  by  the  Crown  at  the  risk  of  the  inventor  ;  that  the 
Crown  does  not  in  any  way  guarantee  the  validity  of  the 
Letters  Patent,  or  that  the  invention  contained  therein  is 
novel,  useful,  or  good  subject-matter  for  the  grant.  This  is 
ineffectually  done  in  France  by  the  insertion  in  the  patent 
of  the  letters  "  S.G.D.G."  which  the  public  hardly  recog- 
nise as  meaning  "  Sans garantie  du gouvertiement'' 

The  majority  of  the  Committee,  on  the  other  hand, 
recommend  examination  of  previous  specifications  by  the 
examiners,  and  in  the  event  of  any  whole  or  partial 
anticipation  being  found  that  a  correspondence  with  the 
inventor,  as  to  the  accuracy  of  his  specification  and  claims 
should  take  place.  Finally  if  the  comptroller  is  satisfied 
he  may  seal  the  patent  without  any  note,  or  if  not  satisfied 
he  must  seal  the  patent  with  a  reference  to  any  prior 
specifications  by  way  of  notice  to  the  t)ublic. 

It  is  commonly  supposed  in  this  country  that  inventors 
in  Germany  and  the  United  States  of  America  are  very 
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greatly  assisted   by   the   regime  which    exists    in    those 
countries. 

A  careful  inquiry  will  show  that  this  is  not  the  case. 
On  the  contrary,  especially  in  Germany,  they  are  greatly 
harassed  by  the  parental  care  which  is  taken  of  them  and 
their  inventions  by  the  examiners.  What  is  really  good 
in  those  countries  is  that  there  is  an  efficient  staff  of 
examiners  who  have  allotted  to  them  special  subjects 
which  they  have  thoroughly  mastered,  and  which  they  are 
able  to  report  upon  when  they  are  examining  the  specifi- 
cations assigned  to  them.  This  is  what  should  be  copied, 
but  when  the  Crown  or  the  Authority  steps  out  of  its  way 
to  define  the  inventor's  claim,  it  takes  upon  it  certain 
responsibility.  This  may  ,be  evaded  by  enactment,  but  it 
remains  morally  and  affects  the  public.  The  manner 
adopted  by  the  Committee  to  get  out  of  this  difficulty  is 
stated  thus  : — 

That  in  any  statute  giving  effect  to  the  scheme  which  we  submit  a  clause  should 
be  inserted  negativing  any  liability  of  the  Patent  Office  for  the  completeness  or 
correctness  of  the  search. 

The  responsibility  must  rest  either  in  the  Government 
or  the  inventor,  and  is  it  not  much  better  to  leave  it 
to  the  inventor  r 

In  doing  this  a  patentee  requires  assistance,  not  inter- 
ference. The  general  public  should  of  course  have  a  like 
consideration  extended  to  them.  A  great  deal  has  already 
been  done  by  the  Patent  Office  in  this  direction  by  the 
preparation  of  indexes  and  abstracts.  If  this  were  extended 
and  amplified  and  the  staff  of  examiners  were  increased,  a 
competent  staff  of  experts  would  soon  be  available  at  the 
Patent  Office  to  give  inventors  the  information  they  require 
concerning  any  particular  invention.  This  should  be 
available  for  the  inventor  or  applicant  for  Letters  Patent 
after  his  provisional  specification  has  been  filed,  and  to  the 
public  after  the  complete  specification  has  been  filed  and 
the  Letters  Patent  granted.     No  charge  should  be  made, 
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as  proposed,  to  the  inventors,  especially  as  there  is  an 
ample  surplus  paid  into  the  Treasury  by  the  Patent  Office. 
If  on  the  other  hand  any  member  of  the  public  desired 
information  on  any  particular  specification  a  fee  should  be 
charged  by  way  ot  defraying  in  whole  or  in  part  the 
expense  of  this  staff.  The  course  indicated  above  appears 
to  be  proposed  by  Colonel  Harding,  who  appends  a 
note,  in  reference  to  which  Air.  Spring  Rice  says — 

"  I  prefer  the  amended  scheme  proposed  by  Colonel 
Harding." 

Colonel  Harding  says — 

Further  consideration  of  the  scheme  of  the  report  makes  me  fear : 

( 1 )  That  the  procedure  suggested  will  lead  to  tedious  and  vexatious  discussion 

between  applicants  and  the  Department,  and  will  discourage  poor 
inventors,  who  may  not  be  able  to  afford  a  London  Agent  or  to  attend 
bearings  before  the  Comptroller  or  the  I,aw  Officer. 

(2)  That  considerable  additional  labour  will  be  thrown  on  the  Comptroller 

and  to  a  less  degree  on  the  Law  Officer ;  and  indeed  in  view  of  these 
the  Committee  has  suggested  that  several  qualified  assistants  should  be 
provided  to  assist  him  in  hearing  appeals. 

I  am  therefore  in  agreement  with  the  Solicitor-General  in  his  contention,  that 
while  the  inventor  should  have  given  to  him  the  information  readily  available  at 
the  Patent  Office,  be  should  be  left  to  amend  or  not  to  amend  his  specification  as 
he  shall  sec  fit ;  but  I  also  agree  with  other  members  of  the  Committee  that  the 
information  given  to  the  inventor  should  be  available  for  the  public. 

Colonel  Harding  then  makes  suggestions  as  to  the  parti- 
cular means  he  would  employ  to  place  this  information  be- 
fore the  inventor  and  the  public.  When  so  distinguished  a 
committee  takes  a  view  which  would  certainly  lead  to  the 
difficulties  which  "  further  consideration  '*  has  made  clear  to 
at  least  three  of  their  number,  it  is  interesting  to  discover 
the  point  of  the  route  where  they  have  gone  astray. 

It  may  be  that  the  words  at  the  top  of  page  3  of  the 
report  give  some  indication  of  the  situation,  **  or  stated  in 
other  terms  the  examination  shows  that  upwards  of  42 
percent,  of  the  specifications  accepted  appear  to  have  been 
anticipated  either  in  whole  or  part."  Now  of  these  35'3i 
per  cent,   are    partial   anticipations.     To   arrive  at   what 
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constitutes  a  partial  anticipation  the  examiner  must  con- 
strue the  claims  proposed  by  the  applicant,  which  is  a 
difficult  business  sometimes  even  for  the  greatest  of  our 
judges  to  satisfactorily  settle.  The  examiner  is  not  a 
lawyer,  his  own  duties  already  are  very  onerous  and  it 
would  scarcely  be  reasonable  to  require  or  possible  to  find 
in  him  all  the  necessary  qualifications  especially  at  his 
present  rate  of  pay. 

Although  not  a  part  of  the  matter  referred  to  them,  the 
Committee  have  imported  into  the  Report,  and  indeed  have 
based  the  whole  of  their  procedure  upon  it,  a  proviso  which 
would  render  it  unnecessary  to  make  the  search  into 
deposited  specifications  date  back  further  than  50  years 
from  the  date  of  the  application.  Their  opinion  is  expressed 
in  paragraph  10  of  their  Report: — 

We  are  therefore  of  opinion  that  in  addition  to  the  existing  enquiries  an  exami- 
nation ought  to  be  made  in  the  Patent  Office  into  the  question  whether  any 
invention  claimed  in  a  deposited  specification  has  been  claimed  in  any,  and  what 
specifications  of  Letters  Patent  granted  in  the  United  Kingdom  dated  less  than 
50  years  previous  to  the  date  of  the  application  ;  that  this  inquuy  should  not  be 
extended  to  provisional  specifications  which  have  been  published  but  not  followed 
by  a  complete  specification,  and  that  consequent  upon  the  limitations  of  this 
inquiry,  an  enactment  should  be  passed  to  the  effect  that  the  publication  of  an 
invention  in  specifications  of  Letters  Patent  granted  in  the  United  Kingdom 
dated  50  years  or  more  previous  to  the  date  of  the  application,  or  in  a  provisional 
specification  of  any  date  of  the  kind  before  mentioned,  shall  not  of  itself  be 
deemed  an  anticipation  of  the  invention. 

This  appears  to  be  a  very  sensible  suggestion,  for  if 
nothing  has  been  done  in  the  direction  for  so  long  a 
period,  it  follows  that  the  invention  deals  with  a  lost  art 
provided  no  user  has  taken  place  in  the  meanwhile,  and  no 
other  documents  disclose  the  invention. 

Of  course  it  is  impossible  in  dealing  in  a  general  way 
with  a  report  of  this  nature  to  follow  the  recommendations 
made,  paragraph  by  paragraph,  but  I  think  it  is  clearly 
shown,  not  only  by  the  limitations  imposed  by  Her  late 
Majesty's  Government  on  the  inquiry  itself,  but  also  by 
the   evidence  recorded  and  by  the   disagreement  of   the 
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members  of  the  Committee  that  any  steps  taken  in  the 
direction  of  interference  with  the  inventor,  as  suggested 
by  the  report,  would  throw  the  Patent  OflBce  into  chaos, 
that  inventors  would  be  unnecessarily  irritated  and  the 
public  placed  in  a  worse  position  than  it  is  at  present. 
On  the  other  hand  the  suggestions  made  above  as  to 
giving  assistance  to  the  inventor  and  the  warning  and 
information  to  the  public,  if  carried  into  practice,  would 
place  the  question  as  to  examination  and  novelty  of  Letters 
Patent  in  an  unequivocal  position. 

Compulsory    Licences. 

When  the  Board  of  Trade  decided  to  give  effect  to  the 
22nd  section  of  the  Patent  Act  of  1883,  by  holding 
enquiries  to  consider  the  advisability  of  granting  com- 
pulsory licences,  it  was  well  aware  that  the  section  was 
very  meagre  and  did  not  provide  efficiently  for  a  proper 
hearing.  But  as  they  considered  the  principle  of  the 
enactment  to  be  of  great  importance  to  the  industry  of 
this  country,  they  determined  to  make  the  best  of  the 
materials  provided  and  leave  further  developments  to  wait 
for  future  enactment.  It  is  not  surprising,  therefore,  that 
the  committee  has  found  fault  with  the  scope  and  adminis- 
tration of  this  section,  in  the  following  terms  :  "  There  is  a 
consensus  of  opinion  amongst  the  witnesses  that  the 
22nd  section  of  the  Act  is  beset  with  difficulties." 

But  is  it  not  a  little  strong,  considering  the  very  small 
changes  proposed  to  be  made,  that  the  committee  should 
recommend  that  the  section  should  be  entirely  repealed  r 
In  the  forefront  of  its  objections  the  committee  states : 
**ln  the  first  place,  the  section  makes  no  provision  for 
the  award  or  payment  of  costs." 

Surely  a  clause  to  that  effect  in  the  rules  or  a  new  Act 
would  have  been  sufficient. 

The  Committee  then  go  on  to  state  : 
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In  the  next  place,  the  event  on  which  the  jurisdiction  is  to  arise  is  defined  in  a 
manner  which  creates  much  difficulty.  It  is  confined  to  the  happening  of  one  oi 
other  of  three  events  as  the  result  of  a  default  of  the  patentee  to  grant  licences  on 
reasonable  terms :  whereas,  it  appears  to  us,  that  the  default  of  the  patentee  to 
work  is  as  important  as  his  default  to  grant  licences.  Again,  one  of  the  three 
events  is,  that  the  patent  is  not  being  worked  in  the  United  Kingdom,  and  it  is 
evident  that  the  interpretation  of  this  condition  is  one  of  great  difficulty,  in 
respect  of  which  the  clause  gives  no  guidance.  ** 

Although  the  wording  of  the  section,  like  most  sections 
in  the  Act,  requires  interpretation,  a  few  decisions  would 
have  made  the  matter  clear.  In  fact,  in  hearing  some  of 
the  cases,  I  had  already  held  that  the  section  meant 
exactly  what  the  committee  have  held  should  be  the 
wording  of  the  new  enactment.  See  Clause  26  (b)  page  7 
of  the  Report.) 

That  llie  event  on  which  the  jurisdiction  is  to  arise  be  defined  as  follows: 
**  when  it  is  made  to  appear  that  the  reasonable  retiuiremenls  of  the  public  in 
reference  to  the  invention  have  not  been  satisfied  by  reason  of  the  neglect  or 
refusal  of  the  patentee  to  work  or  grant  licences  on  reasonable  terms.** 

The  real  reason  for  the  repeal  of  the  section  appears  in 
Clause  24,  and  is  as  follows : — 

**  Proceedings  under  the  section  may  afiect  interests  of  a  very  high  pecuniary 
value,  and  they  ought,  in  our  opinion,  to  be  saleguarded  in  the  same  manner  as 
proceedings  in  an  ordinary  litigation,  and  not  entrusted  to  any  branch  of  the 
executive  Government.'* 

In  Other  words  the  Committee  think  that  the  Board  of 
Trade  is  not  a  proper  tribunal  to  hear  these  cases,  and  that 
the  jurisdiction  should  be  transferred  to  the  High  Court  of 
Justice.  This  involves  a  consideration  of  the  constitution 
of  the  Board  of  Trade.  As  a  matter  of  fact,  practically 
there  is  no  Board  of  Trade  at  all.  It  is  a  Committee  of  the 
Privy  Council  for  Trade.  Various  committees  and  com- 
missions, including  a  Joint  Commission  ot  Trade  and 
Plantations,  advised  the  Government  with  reference  to 
the  trade  policy  of  the  country  till  the  year  1786,  when  a 
permanent  committee  of  the  Privy  Council  was  formed  by 
an  Order  in  Council,  which  practically  regulates  the 
present  constitution  of  the  Board,  and  under  it  the  im- 
portant officers   of  State,   including   the    Archbishop   of 
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Canterbury,  were  made  ex-officio  members,  and  ten  un- 
official members  were  placed  upon  the  committee.  It  is 
doubtful  whether  this  Board  actually  exists,  and  practically 
the  President  is  the  only  member  of  the  Board  present  at 
any  of  its  sittings,  the  business  being  carried  on  by  a 
Parliamentary  permanent  secretary  and  six  assistant 
secretaries.  The  particular  department  to  which  matters 
referring  to  Patents  are  assigned  is  the  Railway  Depart- 
ment. In  this  article  we  are  not  dealing  with  the  question 
of  the  re-constitution  of  the  Board  of  Trade  so  as  to  make 
it  a  body  which  would  be  strong  enough  to  look  after  the 
interests  of  trade  in  this  country  apart  from  the  considera- 
tion of  party  politics,  but  it  is  obvious  that  there  is  room 
for  improvement  in  this  respect.  It  is  quite  sufficient  for 
present  purposes  to  consider  whether  the  Board  of  Trade 
as  it  exists  is  a  competent  tribunal  to  administer  questions 
arising  under  this  section.  The  Referees  of  the  Board  of 
Trade  in  the  decision  of  railway  matters  and  shipping 
matters  have  given  satisfaction.  The  enquiries  have  been 
promptly  held,  and  thete  has  been  no  doubt  as  to  the 
meaning  of  the  decisions.  Where  dissatisfaction  has  arisen 
is  when  the  judicial  functions  of  the  Board  have  been 
mixed  up  with  the  executive  functions.  If  the  Board  of 
Trade,  when  appointed  by  an  y  Act  of  Parliament  to  hear  and 
determine  any  matter  judicially,  appointed  an  officer  of  the 
Board  suitable  for  the  work  to  hear  and  determine  the 
matter  at  once  there  would  be  no  objection  on  the  part  of 
the  public  provided  there  was  no  interference  with  that 
officer  in  arriving  at  his  decision  by  Parliamentary  or  any 
other  form  of  outside  interference,  and  if  in  case  any  of 
the  parfies  were  dissatisfied  with  the  decision  of  the  Referee 
they  had  a  right  to  have  the  matter  reviewed  by  a  competent 
tribunal  on  appeal.  Of  course  the  Referee  should  be 
someone  who  thoroughly  understands  the  subject,  and  all 
matters  should,  if  possible,  be  brought  before  him  to  secure 
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continuity  in  decisions  and  rapidity  in  arriving  at  them. 
Naturally,  from  the  constitution  of  the  Committee,  the 
High  Court  of  Justice  would  be  selected  as  a  preferable 
tribunal,  but  I  do  not  think  that  the  consensus  of  com- 
mercial opinion  at  the  present  time  favours  this  method  of 
hearing  these  technical  matters  because  of  the  great 
expense  involved ;  and  what  is  more  important,  the  uncer- 
tainty of  the  time  of  hearing,  which  plays  havoc  with  the 
engagements  of  business  men.  Of  course  a  Judge  of  the 
High  Court  who  has  been  accustomed  to  dealing  with  these 
matters  would  be  an  excellent  tribunal  provided  he  or  an 
equal  could  be  relied  upon  for  hearing  the  case,  but  the 
present  constitution  of  the  Courts  does  not  admit  of  this. 
The  result  is  that  the  public  have  in  many  cases  to  pay 
counsel  for  instructing  the  judges  in  the  science  and  art, 
and  history,  of  the  particular  matter  before  them.  During 
this  process  eminent  expert  witnesses  are  reconciled  to 
listen,  by  the  payment  of  large  fees.  A  judge  of  high 
scientific  attainment  was  once  put  on  the  Bench  for  the 
purpose  of  hearing  patent  cases,  but  the  experiment 
was  not  a  success,  because  the  commercial  and  practical 
element  in  dealing  with  these  matters  appeared  to  be 
wanting,  and  if  the  Government  do  not  decide  to  make 
another  experiment,  in  my  opinion  the  complicated 
questions  arising  under  the  administration  of  this 
section  had  better  be  left  to  the  Referees.  One  of  the 
duties  of  the  Judge  or  Referee  is  to  fix  the  amount  of 
royalty  or  the  price  to  be  paid  to  the  patentee  by  the 
licensee.  In  order  properly  to  fix  such  a  price  the  Court 
hearing  the  matter  should  fix  the  amount.  Now  it  is 
almost  invariable  that  matters  of  this  kind  are  referred  by 
the  Judge  for  assessment  to  a  chief  clerk  in  Chariibers  or 
the  Official  Referee.  The  Committee  have  evidently 
thought  that  most  of  these  cases  require  assistance  for  they 
state  in  Clause  G,  paragraph  26,  page  8  of  the  Report: — 
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That  following  the  analogy  of  the  28th  section  of  the  Act  of  1883,  in  all  pro- 
ceedings under  this  jurisdiction,  the  Court  may,  if  it  thinks  fit,  and  «hall  on  the 
request  of  either  of  the  parties  to  the  proceedings,  call  in  the  aid  of  an  assessor, 
specially  qualified,  and  hear  the  case  whoUy  or  partially  with  his  assistance. 

Now  an  expert  is  usually  asked  by  the  judge  at  an  early 
stage  what  his  opinion  of  the  case  is,  and  because  he  is 
necessarily  a  specialist  in  these  matters  he  is  most  likely 
to  have  formed  an  opinion  of  the  case  before  the  hearing, 
so  the  side  to  which  his  opinion  leans  in  the  first  instance 
has  a  very  great  advantage.  Unfortunately,  counsel  do 
not  know  what  that  opinion  is,  and  it  is  not  always  easy 
to  get  at  it,  because  there  is  no  right  to  address  the  expert, 
and  consequently  an  advocate  does  not  know  how  to  frame 
his  argument  and  what  facts  to  elicit  from  the  witnesses. 
If  the  expert  were  a  judge  he  would  feel  more  tlioroughly 
the  necessity  of  keeping  his  mind  impartial,  and  counsel 
would  have  an  opportunity  of  helping  him  to  do  so.  A 
method  adopted  by  some  foreign  countries  is  not  open  to 
this  objection.  A  judge  may  ask  experts  for  reports  upon 
the  matter.  These  reports  are  handed  to  the  advocates, 
so  that  they  may  be  criticised,  and  any  error  pointed  out 
by  either  side.  Perhaps  if  the  assessor  were  asked  to  state 
his  opinion  on  the  facts,  before  the  judge  gave  his  judg- 
ment, and  the  counsel  on  either  side  had  the  right  to 
cross-examine  him,  the  difficulties  might  be  avoided.  At 
any  rate,  it  is  very  seldom  that  any  one  of  the  parties  ven- 
tures to  ask  for  an  assessor  in  ordinary  patent  actions,  and 
the  only  cases  in  which  it  has  been  done  is  where  some 
specific  experiment  had  to  be  tried  because  of  the  difference 
of  manipulations  having  resulted  in  totally  different  results 
in  the  hands  of  the  opposing  parties. 

That  the  Board  of  Trade  can  separate  its  judicial  from 
its  executive  functions  is  evident.  All  questions  concern- 
ing the  application  and  amendment  of  patents  are  left  to 
the  Comptroller-General  of  Patents,  with  an  appsal  to  the 
Law  Officers  of  the  Crown.    No  departmental  influence  h^3 
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been  brought  to  bear  upon  any  of  these  decisions,  but  in 
cases  arising  under  the  22nd  section,  a  civil  servant  will 
hardly  be  a  fitting  tribunal,  and  the  Court  of  Appeal  would 
require  to  consist  of  a  least  three  members  who  should  be 
appointed  with  a  view  to  secure  a  tribunal  having  know- 
ledge and  cognizance  of  the  matter  in  question — say  the 
Lord  Chief  Justice  to  preside,  the  Attorney-General  or 
Solicitor-General,  and  a  specialist  in  the  art  under  con- 
sideration. 

The  remaining  matters  discussed  by  the  Committee  are 
of  subsidiary  importance.  The  third  question  as  to  the 
extension  of  time  to  12  months  to  applicants  for  Letters 
Patent  under  the  International  Convention  is  properly 
allowed  when  taken  in  conjunction  with  the  provisoes  : — 

That  the  foreign  application  shall  be  by  complete  and  not  by  provisional  speci- 
fication :  that  the  application  shall  be  published  on  acceptance  or  at  the  expiration 
of  12  months  (whichever  shall  be  the  earlier),  and  that  similar  concessions  shall 
be  made  by  the  foreign  Powers. 

Incidentally  two  witnesses,  Mr.  Gordon  and  Mr.  Jenkins, 
drew  attention  to  the  clause  of  defeasance  in  Letters 
Patent  in  the  event  of  the  grant  being  shown  to  be  preju- 
dicial or  inconvenient  to  subjects  of  the  Crown  in  general, 
but  as  the  Committee  negative  the  suggestion  of  defeas- 
ance in  the  event  of  licences  not  being  granted  it  was  not 
material  to  inquire  whether  there  is  already  ample 
provision  lo  deal  with  such  matter  in  existing  Letters 
Patent,  although  the  chairman  of  the  Committee  would 
have  preferred  legislation  in  this  direction. 

Perhaps  the  most  important  condemnation  of  the 
opinions  arrived  at  by  the  Committee  appears  in  a  note 
appended  by  Sir  Edward  Fry,  the  chairman  : 

I  regret  the  omission  of  the  inquir)'  whether  the  invention  claimed  is  obviously 
old.  I  think  that  the  inquir)*  if  made  in  conjunction  with  that  into  anticipation 
by  previous  specifications,  would  add  very  little  to  the  trouble  of  the  examiner, 
and  I  fear  that  the  omission  of  this  inquiry  may  let  through  some  of  the  patents 
which  we  require  to  check. 
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As  the  whole  basis  of  the  opinions  arrived  at  by  the 
Committee  under  the  head  of  examination  was  to  prevent 
the  issue  of  fraudulent  patents,  surely  the  loophole  left 
is  amply  sufficient  for  persons  who  set  themselves 
deliberately  to  obtain  money  by  fraudulent  patents  to 
accomplish  their  end.  It  would  therefore  be  much  better, 
instead  of  making  the  new  departure  contemplated,  to 
consistently  keep  to  the  old  method  with  the  precautions 
in  the  interests  of  the  public  and  the  increased  means  of 
assistance  to  the  inventor  pointed  out  in  the  early  part  of 
this  article. 

So  far  neither  by  the  Committee  nor  by  the  writer  of  this 
article  has  any  method  been  suggested  on  the  one  hand  of 
securing  to  the  inventor  a  clear  title,  or,  on  the  other 
of  letting  the  public  know  for  certain  when  they 
are  trespassing  on  the  rights  of  others.  This  seems 
to  be  the  chief  end  at  which  the  Committee  were 
aiming  in  the  first  part  of  their  enquiry,  and  capi- 
talists or  the  investing  public  ought  to  have  some 
means  at  their  disposal,  if  they  think  fit,  of  establishing  a 
clear  title  to  their  property  before  spending  large  sums 
upon  the  development  of  an  invention.  It  may  be  said 
that  this  is  best  done  by  bringing  an  action  for  infringe- 
ment. By  that  time,  however,  much  capital  would  be 
spent,  and  perhaps  a  large  part  of  it  for  an  invalid 
patent.  To  remedy  this  why  should  not  a  patentee  be  al- 
lowed to  go  to  the  Court  and  ask  for  a  confirmation  of  his 
Letters  Patent  much  in  the  same  manner  as  certain  parties 
now  have  the  right  to  ask  its  revocation  ?  The  patentee 
would,  of  course,  be  required  to  publish  notices  in  the 
papers  of  his  intention  to  apply  for  such  confirmation  as  is 
now  done  when  petitioning  for  an  extension  of  the  term  of 
the  grant  of  Letters  Patent,  so  that  the  Crown  and 
interested  parties  might  oppose.  On  a  successful  ter. 
mination  of  the  suit  the  patentee  should  have  a  good  title 
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for  the  rest  of  the  term  of  the  patent.  There  would  then 
be  two  classes  of  patents,  one  "  at  owner's  risk  "  and  the 
other  beyond  suspicion. 

This  last  question  is  one  of  many  improvements  of  the 
existing  law  with  which  the  Committee  would  have  been 
fully  competent  to  deal,  had  their  reference  not  been 
specifically  restricted. 

Unfortunately  the  hands  of  the  Committee  were  tied 
from  the  beginning  and  many  really  important  questions 
withdrawn  from  their  consideration. 

It  is  to  be  hoped  that  the  Government  will  not  be  con- 
tent with  this  half-hearted  attempt  to  improve  the  Patent 
Laws  and  Procedure,  but  that  they  will  in  the  near  future 
give  to  the  same  or  a  similar  Committee  a  full  opportunity 
of  investigating  and  reporting  on  a  branch  of  the  law  which 
admittedly  requires  amendment  and  which,  before  all  others, 
affects  the  welfare  of  our  national  industries. 

R.  W.  Wallace. 


II.— THE  LATIN  OF  THE  CORPUS  JURIS. 

THIS  is  a  subject  which,  considering  its  interest,  is 
remarkably  bare  of  authority.  Some  writers 
concern  themselves  with  general  style,  some  with  syntax, 
some— and  these  the  least  numerous — with  words.  The 
earliest  writer  to  attempt  anything  like  the  subject  of 
this  article  seems  to  have  been  Guarinus  of  Verona.*  The 
Parerga  of  Brissonius  is  a  better  known  work.*  I,t  is 
partly  orthographical,  partly  prrammatical.  Thus  he 
notices  the  use  of  the  dative  where  the  ablative  would 

^  FoeabHlarius  breviloquus  triplici  alphabctico  diversu  ex  atUoribtts  neetMn 
eorpore  utriysque  Juris  collectusad  Lat'numscrtnonem  capessandum  tUUitsimum 
(Strassburg,  1489). 

«  Frankfort,  1587;  Paris,  1606.  It  docs  not  seem  to  have  been  separately 
published,  but  appears  amon^  Brissonius'  collected  works, 
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have  been  used  in  the  golden  age,  as  in  stiptilationi  con- 
iinentury  and  the  accusative,  as  in  abuti  dotemy  besides 
the  frequency  of  non-classical  phrases,  such  as  satis 
temptis  and  conversely  certum  temporis.  Then  he  deals 
with  unusual  words,  most  of  which  will  be  found  in  the 
following  pages.  His  objections  are  to  the  Pisan  text, 
and  some  of  them  would  now  be  obsolete.  There  are 
incidental  allusions  to  the  solecisms  of  juristic  language 
in  Bartolus'  Consiliay  in  Alciatus'  De  Verborum  Signifi- 
catione^  in  Joannes  Leunclavius'  Noiaia^  in  Scipio  Gentilis' 
Parerga  and  Origines^  and  in  Cujacius'  Observationes  and 
Conime7itary  on  Digest^  L.  16.  But  the  next  writer  who 
treated  the  matter  specially  was  C.  A.  Duker.*  Then 
there  is  a  long  gap  until  the  well-known  work  of  Mr.  H. 
J.  Roby.'  Last  comes  a  careful .  German  work  by  Dr. 
Wilhelm  Kalb.*  He  finds  many  "  Justinianisms "  in  the 
changes  made  by  Tribonian  in  his  authorities.  Of  course 
many  of  these  must  be  purely  conjectural.  The  works  of 
Dirksen/  Heumann,^  and  the  recent  Berlin  Vocabulary^  are 
useful  as  collections  of  words,  but  do  not  distinguish  between 
classical  and  non-classical  uses. 

For  style  various  histories  of  Latin  literature  have  been 
consulted,  the  most  fruitful  in  results  after  Mr.  Roby's  per- 
haps being  that  of  Professor  J.  B.  Bury.  The  broad 
questions  of  style  and  syntax  the   present  writer  hardly 

^  The  treatises  of  Leunclavius  and  Gentilis  are  contained  in  the  Tfifsaurwt 
Juj'is  Romani  (Leyden,  1729). 
'^  Oputtcula  Varia  de  LaUinitate  JuHscansvMot'um  VeUt^m  (Leyden,  17 11). 
»  Introduction  to  Justinian's  Digest  (Cambridge,  1884). 

*  Da*  Jaristlatein  (2nd  ed.,  Nuremberg,  1884). 

*  ManuaXe  LcUiniUUis  Fonlium  Jwns  Civilis  Romanorum  (Berlin,  1837),  Ex- 
planations in  Latin. 

*  JIandUxioon  Zu.  den  Quellen  dea  romischen  Rechts  (ist  ed.,  Jena,  1856, 
numerous  subsequent  ones).  Explanations  in  German.  He  does  not  mention 
Dirksen. 

'  VocahulaHwin  Jurisprud entice  Romance  iditvm  jvssn  Inttiiyti  Savignlan 
(Berlin,  now  appearing  in  parts). 

History  of  the  Later  Roman  Empire,       (London,  1889.) 

J8 
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feels  himself  qualified  to  treat.  No  doubt  language 
influenced  law  and  law  language\  The  latter  influence 
can  be  seen  plainly  among  ourselves.  It  is  difficult  to  read 
a  page  of  a  philosophical  or  scientific  work  without  finding 
some  obvious  word  which  we  owe  to  the  Roman  jurists. 
Person,  obligation,  action,  mandate,  stipulation,  presump- 
tion, crime,  capital,  abrogate,  appeal,  are  familiar  examples. 
However,  it  is  safe  to  remark  that  at  a  period  when  Latin 
was  an  exotic  language  in  Constantinople,  the  capacity  ot 
the  language  for  terse  expression  had  been  less  modified 
than  might  have  been  expected.  Modified  no  doubt  it  was, 
especially  by  becoming  more  analytic  in  construction,  the 
preposition  and  the  auxiliary  tending  to  supplant  the 
inflections  of  the  noun  and  the  verb,  and  magis  and  maxime 
being  used  to  form  the  comparative  and  superlative  of 
adjectives  and  adverbs.  But  the  Constitutions  of  Justinian 
are  still  Latin,  sometimes  as  good  Latin  as  that  of  the 
best  Antonine  jurists,  not  Ciceronian  perhaps,  but  suffi- 
cient. New  words  must  be  invented  or  adopted  from 
another  language,  as  they  were  in  England  by  Glanvill 
and  Bracton  and  others,  to  meet  new  circumstances. 
Hence  new  Latin  is.  not  necessarily  bad  Latin.  Browning's 
sneer 

**  TuUy,  my  masters !  Ulpian  serves  his  need," 

is  unjustifiable.  The  language  was,  of  course,  becoming 
Graecised,  just  as  the  Greek  was  becoming  Latinised.  But 
an  actual  fusion  never  took  place.  Still,  just  as  in  the 
textos  aljamiados^  or  Spanish  documents  written  in  Arabic 
character,  there  was  a  tendency,  as  Professor  Bury  shows,' 
to  transliterate  from  one  language  into  the  other,  cul- 
minating perhaps  in  the  strange  phrase  tov  Btyicas  [tu  vincas^ 
the  equivalent  of  our  "  God  save  the  King ").     Those 

>  See  Dr.  L.  Gunther,  BtcfU  und  Sprache  (Berlin,  1898.; 
»    Vol  ii,,  167. 
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who  wrote  in  Greek  adopted  <j>a[xikid,  TrarpUios^  frrj^;  those  who 
wrote  in  Latin  did  not  slirink  from  apocha^  chasma^  emponcma. 
In  the  following  pages  only  words  of  interest  on  some 
ground  or  another  will  be  touched.  It  is  impossible  in  the 
space  to  give  the  authority  for  every  word,  but  the 
references  can  easily  be  looked  up  in  Dirksen  or  Heumann. 
The  reader  should  never  forget  that  the  text  ot  the  Corpus 
Juris  covers  a  period  of  many  centuries,  especially  if  the 
citations  from  the  XII.  Tables  and  the  Edict  be  included. 
As  to  the  citations  from  the  jurists,  the  earliest  seems  to 
be  Q.  Mucius  Scaevola.  Only  the  Corpus  Juris  and  the 
Epitome  of  Julian  have  been  used.  Had  the  Theodosian 
Code  been  included,  the  results  would  have  been  more 
remarkable,  as  that  compilation  is  a  veritable  storehouse 
of  strange  Latin^ 

(i)  Revival  of  old  words.  Several  which  seem  to  have 
ceased  after  Plautus  and  Terence  come  again  into  fashion. 
Such  are  ercisccre,  rescire,  riscus.  Others,  like  Salarartus, 
occur  elsewhere  only  in  inscriptions. 

(2)  Unclassical  words.  The  list  of  these  would  be  so 
long  that  only  a  selection  of  those  most  interesting  to  a 
classical  scholar  can  be  given.  They  may  be  divided  into 
those  used  only  in  the  Corpus  Juris  and  earlier  texts  and 
those  used  in  a  sense  unknown  or  very  rare  in  classical 
Latin.  Among  the  former  are  absimtlisy  aquagiumy  bastagay 
tntributiOy  panniculariay  prcepedtttOy  privilegiariusy  quadri- 
faritery  ratiarius,  remansor,  sancHmonialitery  scribatusy  stellio- 
naiuSy  tabltzarey  taxeota.  The  latter  form  a  much  longer 
list,  and  it  will  be  convenient  to  append  after  each  word  a 
short  explanation,  not  of  course  absolutely  correct,  but 
sufficient  to  show  the  divergence  from  the  older  meaning. 
Antecessor  (professor  of  law),  apex  (rescript),  athleta  (advo- 
cate), aucupatio  (subtlety),  certiorare  (inform),  civtlttas  (for 

*  See,  for  instance,  the  explanations  of  eephalcsota,  digma,  proponenda,  in 
Dirksen. 
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civitas),  cojtiitiva  (dignity  of  comes),  commentaricnsis  (prison 
warder),  concameratio  (arched  work),  conclave  (room),  conditio 
(staff  of  servants),  corporaliter  (of  an  oath  taken  on  the 
Gospels),  decankum  (church  prison),  decanus  (chief  bearer 
at  a  funeral),  dispH7ictio  (audit  of  accounts),  exceptor  (clerk), 
fmnilia  (school  of  candidates),  yi?///^  {money),  functio  (pay- 
ment of  taxes),  ^/eba  (rent),  inftda  (honour),  judicium 
{testament),  junctura  (team),  latitare  (to  deceive),  largitiones 
(fiscus),  TnedietaSy  mediocritas  (half;,  inensa  (fiscus),  notorium 
(written  information),  notitia  (writ  of  summons],  obsequium 
(officium),  officium  (body  of  officials),  opinio  (certificate  of 
land'tsix),  palmarinm  {honoranvim)^  prcerogare  (to  pay  rent 
in  advance),  profiigare  (to  exact),  religiosus  (member  of  an 
order),  retractatio  (rehearing),  schola  (corporation),  secreta 
(privy  council),  senator  (member  of  a  schola),  scrvator  (muni- 
cipal officer),  singularis  (shorthand  writer),  sohre  (oportere), 
sors  (plot  of  ground),  species  (special  case),  sportulce  (costs), 
stare  (to  appear  as  advocate),  suffragitim  (military  pay), 
suggestio{sLppesi\\sifpponere{s\xppose)^uppositio  (pledge),  testato 
(coram  testibus),  tractator  (registrar),  tractori(c  (order  for 
purveyance),  tramjwigcre  (to  change  mules  in  a  team),  trans- 
latitie  (negligently),  iransmittere  (remittere),  transversarius 
(unexpected),  vacatis  (one  who  fills  no  public  office),  venal- 
iciarius  (slaves  broker),  venalicium  (slaves  for  sale),  e  vestigio 
(immediately),  veteres  (the  prudentes  before  Constantine), 
nnio  (pearl),  urhare  (to  mark  city  bounds  with  a  plough), 
nrhwn  (furrow  so  made).  Other  unclassical  uses  are  quo 
magis  where  quo  minus  might  be  expected,  latitare  with  an 
accusative,  manere  meaning  little  more  than  essc^  numerus 
as  a  particular  rank  in  the  public  service, /^A*r  as  a  stock 
epithet  of  the  state,  the  people,  the  camp,  and  the  games. 
Prepositions  are  iised  vaguely,  such  as  trans  above.  De 
often  corresponds  to  the  classical  in  eXyOx  per.  Thus  for 
de/underCy  dcftmctorie^  indeptio  and  inderc  the  Latin  of  a  better 
period  would  have  used  ej^nndercy  perfunctoriey  adeptioy  and 
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addere.    The  phrase  sacra  mtssa  for  the  mass  occurs  once  in 
Julian's  Epitome,  lii,  194. 

(3)  Abstract   Words.      In    many    instances  a    feminine 
abstract  substantive  supplies  the  place  of  what  would  pro- 
bably have  been  turned  in  another  way  in  earlier  Latin. 
Good  examples  ^sq  facer e  retentioneMy  in  tenacitaie  permanercy 
tacitumitati  iradere  (to  forget),  scientia  ejus  (what  he  knows). 
Among  words  of  some  interest  may  be  noted  apparitio  (a 
body  of  apparitors),  ciUtiOy  deiias^  donatio^  dubietasy  jugatio 
(a  plot   of  land),  matitasy  mansioy   optio  (clerk),  porticatto 
(verandah),  repensatio  (finis),  responsio  (responsum),  soliditas 
(obligatio  in  solidum),  transactio  (subject  of  a  compromise), 
vendiiio  (res  vendita),  vetustas  (veteres),  visio  (treatment  of 
a  case).  An  enormous  mass  of  abstract  words  came  into  vogue 
as  titles  of  honours  especially  of  the  Emperor.     Such  are 
amplitudo,  beatitudo  (of  bishops),  celsitudoy  cletnentia^^  excel- 
lenhay  experienttay  gravitaSy  magnificentiay  magnitudoy  majes- 
tasy  manstutudoy  numetty  perennitasy  pietaSy  providentia,  pruden- 
Hay  sanctitas,  serenitaSy  sinceritaSy  solertiay  spectabtlitasy  sublimt- 
tasy  tranquillitas.    The  use  of  neuter  collective  abstracts  is 
illustrated  by  officium  and  venalicium  cited  above. 

(4)  Poetical  Words  and  Phrases,  Such  phrases  as  auri 
sacra  fames  and  mors  litis  (the  conclusion  of  a  suit)  do  not 
seem  good  pedestrian  prose.  Among  single  words  of  a 
more  or  less  poetical  complexion  are  armipolensy  bacc/iariy 
bellicuSy  curraXyflebiliSy  intemeratusy  insonsy  moltmeUy  monilCy 
prolixusy  protervusy  supereminerCy  supervacuusy  sonSy  sonticusy 
torus  and   Vefius  (marriage)  tyranntiSy  versicolory  viripotens. 

(5).  Greek  and  Hybrid  Words,  [a)  Greek  words  appear 
both  in  Greek  character  and  transliterated.  The  principal 
instances  are  in  names  of  Court  and  ecclesiastical  offices, 
such  as  decaprotuSy  irenarchay  tamuiaiSy  in  names  of  heretical 
sects,  such  as  the  awkward  tessarescaedecaditXy  and  in  words 
with  the  suffixes  archi-y  mofio-y  para-y  peri-y  syn-y  xeno-y  and 
xylo'.    Excluding  those   of  ordinary  occurrence    in  non- 
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legal  writers,  like  cBnigmay  bihliotheca,  thesaurus^  there  still 
remain  hundreds  of  purely  Greek  words,  used  no  doubt 
partly  where  the  compiler  was  to  seek  in  his  Latin, 
partly  where  no  Latin  word  sufficiently  represented  the 
shade  of  meaning  required.  Only  some  of  the  more  inte- 
resting can  be  noticed  here.  Such  are  agonoilutay  alytarchay 
ancclogisttis,  angaria^  antichresiSy  antinoiniay  antapochay  apocha^ 
aphoHtsta,  apostolic  alyostolicuSy  arura^  authcnticus^  btarchus, 
btocylutay  hocthuSyChartoprateSy  chasmayChirographum.chlamySy 
c/iomay  ctmeliatcha,  diccta,  eremndiciuniy  ergastertuniy  eUmporiay 
einponenia,  emphyteiisiSy  hccresisy  hicrophylaXy  hiereus^  hypothecay 
latoniicBy  mastigophorus,  vtesojiautUy  vietcecus^  nionachuSy  noso- 
coniiumy  JiyctostrateguSy  orphanotrophiuviy  orthodoxtiSy  oxyblatta, 
perissoehoregiay  piratdy  proastiumy  ptochiuviy  ptochotrophium^ 
rhapis7nay  rhetory  rhomp/to'ay  scheday  schisnuiy  scholay  scope- 
Itsmus,  stlltiSy  sitoiuiy  siphoy  sophistay  sphcBristerwm,  stigmay 
strobtliiSy  sycamifwfiy  syllabay  symbolum,  symphoniay  thccUy 
trapczophonim.  One  may  compare  with  this  Greek  ten- 
dency the  French  tendency  in  England,  which  has  left  us 
the  legacy  of  such  terms  as  ccstta  qtu  trus'y  cestui  que  vicy 
/erne  covcrty  viesnCy  puis^iCy  not  to  speak  of  constitutional 
phrases,  such  as  Lc  Rify  Ic  vculL  (b)  Hybrid  words  are 
sometimes  very  curious,  and  were  no  doubt  coined  for 
purposes  of  convenience,  without  regard  to  philological 
accuracy.  They  are  sometimes  Latin  and  Greek 
compounded,  sometimes  Greek  with  Latin  termina- 
tions. Some  of  the  more  interesting  are  archigu- 
bernuSy  angariarcy  apocharcy  aurichalcunty  automatariay 
chirographariuSy  conchy lioleguluSy  holoveruSy  melloproximusy 
metropolitanuSy  pcedagogtanuSy  prapnatica  sancttOy  scholarisy 
tracteotay  and  many  names  of  inhabitants  of  towns,  such  as 
Constantinopolitanus  and  Jheopolitanus. 

(6)  Etymology.     The   Roman  jurists,   like   the    English, 
were  more  ingenious  than  successful  in  their  etymologies 
Instances  a,Ye/urtumy  mutuuniy  servuSy  supellex,  ielum.    They 
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do  not,  however,  equal  some  of  the  amazing  attempts  made 
Djr  non-legal  writers,  especially  by  Isidorus,  who  derives 
codicillum  (sic)  from  the  name  of  the  inventor.  Varro's 
derivation  of  nexnvi  from  ncque  suum  is  not  much  better. 
The  question  has  been  fully  discussed  by  Ceci.^  Similar 
hypothetical  philology  is  frequent  in  Bracton,  Coke  and 
other  writers.  Bracton's  derivation  of  vavasor  from  vas 
sortittini  is  no  worse  than  Coke's  parltanient  from  parler  la 
iiunU  Both  Roman  and  English  jurists  had  an  ineradicable 
tendency  to  connect  the  termination  —  ment  with  mens. 
The  derivation  of  testamentum  from  testatio  mentis  may  be 
compared  with  Coke's.  The  etymological  climax  is 
attained  by  Britton  (iii.,  7,  i),  who  finding  the  actb 
famili(B  ercisciindw  in  his  authorities  and  being  unable  to 
explain  it,  followed  Isidore  and  invented  a  family  named 
Ercisainda. 

(7)  Words  used  in  different  senses  in  Roman  and  English 
law  make  a  fertile  study  for  the  comparative  jurist.  In 
some  cases,  such  a,s  jurisdictio  and  prceseriptio^  the  Roman 
term  was  originally  used  in  a  somewhat  diflFerent  sense  and 
gradually  developed  to  mean  much  the  same  as  its  English 
analogue,  in  others  the  terms  of  the  two  systems  still 
bear  different  meanings  and  are  apt  to  prove  dangerous 
to  the  unwary.  Such  are  the  obvious  words  adoptioy 
codicilli,  familia.  Less  obvious  are  abolitio^  actuarius, 
administratory  advocation  a^quitas,  agens,  alitptonia^  ambitio, 
btirguSy  canony  capitalist  cautioy  coltatio^  commotdatio^  com-- 
pensatio,  consideration^  consultatio,  contributiOy  creditor^ 
curia,  curialitaSy  erfuincipatioy  editor y,  executor,  injtinctioy 
jurisdiction  jurisprudential  libelluSy  matuiatumy  moduSy 
mulier^  ordinariuSy  prismunirCy  proclaniatio,  reprce- 
scntatio,    scn'usy    sponsory     subsidium,     taxatioy     usurpatio 

'   Jje  EciiiUilogif  (hi  frtt irisrmisuUi  Jiomani  {Boiognaj  1892). 

»  U<ecl  three  times  in  the  Theotlosian  Code,  but  only  once  in  the  Corpus 
Juris,  In  ejus  rei  eonsidnraiione  cetatis  qwtfjtte  ralio  hahtatnr,  Dig.  XL VI 11. 
i^)*  >^i  3*     In  "^ont  of  these  places  is  there  any  appropch  to  the  English  sense, 

>  In  such  phrases  as  midUrpuUrU  and  mtUicr  mulieratus. 
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vicaruis}  There  is  further  a  tendency  in  England 
to  concretise  certain  Roman  abstract  terms,  e.g,y  a 
Roman  jurist  would  not  have  understood  jtistifia 
as  a  human  being,  a  judge,  or  ohltgatioy  contractus^  and 
voluntas  as  meaning  actual  documents.  Some  terms  in  the 
Theodosian  Code  and  the  Corpus  Juris  strongly  remind 
the  reader  of  certain  institutions  in  our  older  law. 
Adceratto  is  a  commuted  service,  like  scutage,  but  of 
another  kind,  being  not  of  military  service  but  of  the  duty 
to  supply  provisions  to  the  army,  temo  being  the 
corresponding  commutation  in  the  case  of  recruits.  With 
decaprottis  compare  the  headborough,  with  noxa  dceditio  the 
deodand,  with  sordida  munera  villein  services,  with  angaria 
and  tractorice  purveyance,  and  with  ircnarcha  the  conservator 
pacts?  Of  course  the  analogy  in  these  cases  must  not  be 
pressed  too  far,  and  the  development  in  the  two  systems 
was  no  doubt  independent,  but  they  offer  interesting 
resemblances  to  institutions  which  have  had  their 
importance  in  English  legal  history. 

(8).  The  names  of  the  varieties  of  beverages  form  a 
curious  study.  They  seem  to  show  a  period  at  which  the 
drinks  natural  to  the  South  of  Europe  had  lost  some  of 
their  original  monopoly  in  favour  of  the  stronger  and 
coarser  malt  liquors  introduced  by  the  invaders  from  the 
North.*^       The   abstract  cellariuiny  used  like  our  **  cellar  " 

1  The  title  Vicarius  BrHanniar%  m  does  not  occur  in  the  Corpus  Juris,  but  Is 
used  on  the  one  occasion  in  which  Britain  occurs  in  the  Theodosian  Code 
(XI.,  7,  2,)  Britain  is  only  twice  named  in  the  Corpus  Juris.  In  Dig.  XX VIII. 
6,  2,  5,  Ulpian  uses  as  a  precedent  for  an  opinion  on  a  point  in  the  law  of 
substitution  a  rescript  Imperatoris  Nostri  ad  Virium  Lupum  Britannia: 
Prcesidem,  In  Dig.  XXX VI.,  i,  46,  is  an  extract  from  Javolenus  on  the 
constiuction  of  a  will  made  by  Seixis  Satuminvs,  Archigubcmus  ex  cUuse 
Britannica.    There  is  no  allusion  to  any  division  or  town  of  Britain. 

^  Outside  the  Corpus  Juris  there  is  a  striking  likeness  between   the   Jus 
appUcaXionis  of  Cicero  (De  Or.,  i.,  39),  and  the  feudal  commendation. 

8  This  is  quite  in  accordance  with  Tacitus*  statement,  Potuihvmor  ex  hordw 
aut  frumento  in  qvamdam  similiiudiTur/i  vini  cormpUis  (Germ.,  c,  23), 
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for  a  store  of  wines,  is  peculiar  to  the  Theodosian  code. 
The  contents  of  the  cellar,  however,  are  denoted  by 
numerous  names  in  the  Corpus  Juris.  The  most  com- 
prehensive words  are  potuSy  poiiOy  pomlenttimy  and  penus,^ 
Next  to  these  comes  vinum,  which  seems  to  be  used  in 
some  places  for  any  alcoholic  drink,  as  in  Dig.  XXXIII., 
6  [De  Trittco  Vino  vel  Oleo  legato),  where  there  is  a  good  deal 
of  interpretation  of  the  term  as  used  in  legatay  chiefly  based 
on  the  presumed  intentions  of  testators.  Thus  vinum 
might  include  acinaitciunty  mulsumy  omomdeliypassum,  but  not 
acetum  (unless  it  had  been  wine  at  the  time  of  making  the 
will  and  become  sour  since),  camuniy  cennsiay  hydromeliy 
defrutuniy  cydoneum  (cider),  zythun^  y  unless  there  were 
strong  evidence  that  the  testator  had  been  accustomed  to 
consider  all  these  as  wine.  Vinum  vettcs  was  wine  a  year 
or  more  old,  unless  he  bad  been  accustomed  to  use  the 
phrase  in  a  broader  sense.  There  was  also  a  good  deal  of 
interpretation  of  vasa,  dolia,  amphorcBy  and  other  words  for 
vessels  that  contained  liquor'.  Other  beverages  men- 
tioned are  mustum  and  sapa*  There  seems  to  be  only  one 
direct  allusion  to  water  for  drinking  purposes.^ 

James  Williams. 

*  This,    though  generally  used    of    eatables,   might    include    vinum    (Dig. 
XXXIV.,  9,4). 

'  This  seems  to  have  been  sometimes  like  our  whisky,  sometimes  made  of 
bread,  like  the  Russian  kvas.    Dig.  XXXIII.,  6,  9, 
»  See  Dig.  XXXIII.,  6  and  L,  16,  206. 

*  Aqua  adbibendunif  Dig.  XXXIII.,  7,  12,  10. 
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**  T3UT  my  Prince,"  wrote  Sir  John  Fortescue,  when 
-L^  Lord  Chief  Justice  of  England,  to  His  Majesty 
King  Henry  VL,  "  that  the  method  and  form  of  the  study 
of  the  law  may  the  better  appear,  I  will  proceed  and  de- 
scribe it  to  you  in  the  best  manner  that  I  can.  There 
belong  to  it  ten  lesser  Inns,  and  sometimes  more  which  are 
called  the  Inns  of  Chancery,  in  each  of  which  there  are  a 
hundred  students  at  the  least,  and  in  some  of  them  a  far 
greater  number,  though  not  constantly  residing.  The 
students  are,  for  the  most  part,  young  men :  here  they 
study  the  nature  of  original  and  judicial  writs,  which  are 
the  very  first  principles  of  the  law.  After  they  have  made 
some  progress  here  and  are  .more  advanced  in  years,  they 
are  admitted  into  the  Inns  of  Court  properly  so-called.  Of 
these  there  are  four  in  number.  In  these  great  Inns  a 
student  cannot  well  be  maintained  under  eight  and  twenty 
pounds  a  year,  and  if  he  have  a  servant  to  wait  on  him  (as 
for  the  most  part  they  have),  the  expense  is  proportionably 
more  :  for  this  reason,  the  students  are  sons  of  persons  of 
quality,  those  of  an  inferior  rank  not  being  able  to  bear 
the  expenses  of  maintaining  and  educating  their  children 
in  this  way.  ...  So  that  there  is  scarce  to  be  found 
throughout  the  kingdom,  an  eminent  lawyer  who  is  not  a 
gentleman  by  birth  and  fortune  :  consequently  they  have 
a  greater  regard  for  their  character  and  honour  than  those 
who  are  bred  in  another  way.  There  is,  both  in  the  Inns 
of  Court  and  Inns  of  Chancery,  a  sort  of  academy  or  gym- 
nasium, fit  for  persons  of  their  station,  where  they  learn 
singing  and  all  kinds  of  music,  dancing,  and  such  other 
accomplishments  and  diversions  (which  are  called  revels) 
as  are  suitable  to  their  quality  and  such  as  are  usually 
practised  at  Court.  At  other  times,  out  of  term,  the 
greater  part  apply  themselves  to  the  study  of  law.     Upon 
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festival  days,  and  after  the  offices  of  the  Church  are  over, 
they  employ  themselves  in  the  study  of  sacred  and  pro- 
phane  history.  There  everything  which  is  good  and  vir- 
tuous is  to  be  learned.  All  vice  is  discharged 
and  banished,  so  that  knights,  barons,  and  the  greatest 
nobility  of  the  kingdom,  often  place  their  children 
in  these  Inns  of  Court;  not  so  much  to  make  the 
laws  their  study,  much  less  to  live  by  the  profession 
(having  large  patrimonies  of  their  own),  but  to  form  their 
manners  and  to  preserve  them  from  the  contagion  of  vice. 
The  discipline  is  so  excellent  that  there  is  scarce  ever 
known  to  be  any  piques  or  differences,  any  bickerings  or 
disturbances  amongst  them.  The  only  way  they  have  of 
punishing  the  delinquents  is  by  expelling  them  the  Society, 
which  punishment  they  dread  more  than  criminals  do  im- 
prisonment and  irons  ;  for  he  who  is  expelled  out  of  one 
Society  is  never  taken  in  by  any  of  the  others.  Whence 
it  happens  that  there  is  constant  harmony  amongst  them, 
the  greatest  friendship  and  a  general  freedom  of  conversa- 
tion. I  need  not  be  particular  in  describing  the  manner 
and  method  how  the  laws  are  studied  in  those  places, 
since  your  Highness  is  never  like  to  be  a  student  there. 
But  I  may  say  in  the  general  that  it  is  pleasant,  excellently 
adapted  to  proficiency,  and  every  way  worthy  of  your 
esteem  and  encouragement."* 

If  the  present  Lord  Chief  Justice  of  England  were 
invited  by  His  Majesty  King  Edward  VII.  to  describe  the 
preparations  made  by  the  present  Inns  of  Court  for  the 
education  of  the  younger  members  of  the  legal  profession, 
could  he  give  as  satisfactory  an  account  at  the  present  day 
as  that  just  quoted  referring  to  days  long  gone  by  r  We 
fear  not. 

The   educational   character   of  the   Inns   of  Court   has 

^  De  Landibus  Lemim  Angliae.  Traoslaled  with  notes  by  Sdden,  1737. 
Cap.  XLIX. 
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sadly  changed,  while  that  of  the  Inns  of  Chancery  has  long 
wholly  disappeared.  For  Selden,  writing  in  1737, 
observed  "The  eight  Inns  now  remaining  are  mostly 
inhabited  by  attornies,  solicitors,  and  clerks."^  Could 
the  good  old  days  of  the  revels  and  of  the  study  of  original 
and  judicial  writs  "  which  are  the  very  first  principles  of 
the  law"  be  again  restored,  then  surely  "time"  would 
"  run  back  and  fetch  the  age  of  gold."  But  time  is  quite 
otherwise  employed :  and  very  different  prospects  are  in 
store. 

Any  person  walking  into  New  Inn  now  would  certainly 

never  dream  of  associating  it  with  "  revels,"  or  with  any 
society  from  which  expulsion  was  to  be  dreaded  more 
than  imprisonment  and  irons. 

"  Licctis  a  non  lucendo  "  is  a  method  of  nomenclature  which 
all  educated  men  desire  to  avoid.  Yet  learned  people  of 
all  ages  have  been  accustomed  to  give  the  name  of "  New" 
to  that  which  they  earnestly  hope  will  some  day  be  "  old." 
"  New  College,"  Oxford,  was  already  more  than  a  century 
old,  when  a  name  was  required  for  the  then  recently 
established  Inn  of  Chancery,  in  Wych  Street,  and  no 
better  name  than  "  New  Inn  "  could  apparently  be  found. 

New  Inn,  which  to-day  is  doomed  to  disappear  in  the 
interests  of  London  betterment,  is  indeed  a  building  of  pri- 
marily antiquarian  interest ;  but  it  so  happens  that  its  his- 
tory is  one  which  touches  the  lawyer  about  as  nearly  as  it 
does  the  antiquary.  So  lately  as  the  summer  of  last  year 
the  annals  of  the  Inns  of  Chancery  became  the  matter  of 
an  erudite  discussion  before  Mr.  Justice  Cozen s-Hardy  in  a 
case  which  arose  out  of  the  demolition  of  Clifford's  Inn.'* 
The  question  was  whether  in  the  case  of  that  particular 
Inn  the  property  belonged  to  the  individual  members  for 
their  own  personal  benefit  or  was  held  upon   trust  for 

*  In  his  notes  to  the  De  Laudibus  Legum  Angliae  above  cited. 
3  Smith  V,  Kerr  (1900)  (2)  Oh.  517 
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charitable  purposes.  Mr.  Justice  Cozens-Hardy  decided  in 
favour  of  the  latter  view. 

In  his  judgment,  however,  he  said  :  "  It  is  a  matter  of 
public  knowledge  that  the  buildings  belonging  to  or 
occupied  by  some  of  the  old  Inns  of  Chancery  have  been 
dealt  with  as  private  property.  I  do  not  desire  in  any  way 
to  cast  a  doubt  upon  the  title  of  the  present  owners.  It  is 
for  those  who  allege  the  existence  of  a  charitable  trust  to 
establish  it.  If  nothing  more  is  known  than  that  the 
property  was  purchased  by  funds  subscribed  by  members 
of  a  voluntary  society,  such  as  an  Inn  of  Chancery  or  was 
given  by  members  of  the  society,  if  there  are  no  title  deeds 
or  if  the  title  deeds  do  not  support  a  public  trust,  it  may 
be  well  that  the  members  for  the  time  being  are  entitled 
to  say  that  the  property  in  Equity  belongs  to  them  and 
that  there  is  no  trust  of  a  public  or  charitable  nature 
affecting  it."  And  he  confined  his  decision  entirely  to 
the  case  of  Clifford's  Inn  then  before  him. 

It  is  therefore  a  question  of  fact  in  each  case  whether 
the  purposes  for  which  the  property  is  under  its  title  deeds 
to  be  applied  are  public  and  charitable  in  the  view  of  the 
law.  *«  If,'*  said  Vice-Chancellor  Sir  William  Page  Wood, 
(afterwards  Lord  Hatherley,  Lord  Chancellor),  "  you  find  a 
gift  from  an  individual  or  the  Crown  or  the  Legislature,  of 
a  sum  of  money  for  a  purpose  which  is  a  charitable  purpose, 
that  is  a  charitable  trust  to  all  intents  and  purposes.  But 
if  you  raise  money  for  a  purpose  which  in  itself  might  be  a 
charitable  purpose  by  taxation  from  the  very  persons 
that  would  be  benefited  by  that  which  would  be  a 
charity  if  it  was  a  gift  from  another  —  if  you  raise 
it  by  taxation  from  those  parties,  then  you  are 
only  taxing  those  parties  to  do  themselves  good.  It 
amounts  to  that — that  the  parties  are  subscribing  in  a  par- 
ticular manner  and  form  for  their  own  individual  benefit."* 

I  The  Attorn^- General  v,  Eastlahc^  11  Hare,  217. 
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^  i  fortiori  it  would  seem  that  if  a  number  of  men  com- 
bine, without  ^v\y  assistancr  hy  or  interference  from  the  Crown 
or  the  Legislature  or  any  outside  individual,  to  benefit 
themselves  by  the  establishment  of  some  institution,  then 
such  an  institution  would  not  be  a  charity. 

In  the  case  of  Clifford's  Inn,  however,  the  facts  were  very 
clear;  for  by  an  indenture  dated  29th  March,  1618,  the 
Earl  of  Cumberland  and  Lord  CliflFord  "granted  bar- 
gayned  and  solde  aliened  enfeoffed  and  confirmed"  the 
messuage  and  premises  known  as  Clifford's  Inn  to  certain 
members  of  the  Society  as  trustees  in  consideration  of 
;^6oo,  with  a  declaration  that  the  true  intent  and  meaning 
of  the  deed  was  that  "  the  said  capitall  messuage  now 
called  by  the  name  of  Clifford's  Inn  should  from  thereafter 
reteyne  and  keep  the  same  usuall  and  antient  name  of 
CliflFord's  Inn  and  should  for  ever  thereafter  be  contynued 
and  employed  as  an  Inn  of  Chancery  for  the  good  of  the 
gentlemen  of  that  Societe  and  for  the  benefytt  of  the  Com- 
monwealth as  aforesaid  and  not  otherwise,  nor  to  any 
other  use  intent  and  purpose."^ 

In  Maitland's  History  of  London  we  read  :  "  At  the 
corner  of  Seacoal  Lane  in  Fleet  Lane  was  situate  an  Inn 
of  Chancery ;  but  the  same  being  found  too  remote  from 
the  Courts  at  Westminster,  the  students  removed  to  New 
Inn  near  Drury  Lane/'^  and  again  "  New  Inn  is  a  House 
of  Chancery,  situate  in  Wych  Street  continguous  to  St. 
Clement's  Inn  on  the  West,  which  was  founded  about  the 
year  1485  in  a  common  Inn,  for  the  reception  of  the 
students  of  an  ancient  Inn  of  Chancery  formerly  situate  at 
the  South  East  corner  of  Seacoal  Lane.  This  Inn,  which 
is  an  appendage  to  the  Middle  Temple,  is  governed  by  a 
treasurer  and  twelve  ancients,  who  with  the  other  members 
are  to  be  in  commons  a  week  every  term  or  compound  for 
the  same."* 

1  Smiih  V.  Kerr  (ubi  supra)  p.  513. 
Ed    1760.    Page  091.  a  ^bid.    Page  1279. 
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Stowe  tells  us  that  "  New  Inn  is  so  called  as  being  more 
lately  made  of  a  common  Inn  and  the  sign  of  Our  Lady, 
an  Inn  of  Chancery  for  students  than  Clement's  Inn, 
namely  about  the  beginning  of  the  reign  of  King  Henry 
VII.,  and  not  so  late  as  some  have  supposed,  tc^wit  at  the 
pulling  down  of  Strand  Inn  in  the  reign  of  King  Henry  VI, 
For  I  read  that  Sir  Thomas  More,  sometime  Lord  Chan- 
cellor, was  a  student  in  this  New  Inn  and  went  from 
thence  to  Lincoln's  Inn."^ 

From  all  of  these  passages  there  remains  no  kind  of 
doubt  what  sort  of  place  and  what  sort  of  an  institution  the 
founders  of  New  Inn  intended  it  to  be  :  but  its  present 
position  m  law  is  quite  a  different  matter.  And  if  anybody 
seeks  to  establish  that  there  is  any  trust  or  charity  affect- 
ing it,  he  must  do  so  by  strict  proof.  The  test  has  been 
already  indicated  : — Did  the  original  founders  combine, 
ivithotU  any  assistance  by  or  tnterference  from  any  outside 
individual,  to  benefit  themselves  by  the  establishment  of  an 
institution  ?  Or  were  the  premises  conveyed  to  the  Society 
or  any  of  its  members  upon  a  trust  oi  a,  public  and  charitable 
nature  ? 

Nobody  will  raise  a  hand  to  save  the  actual  building  of 
New  Inn.  Ruskin  said  "  A  fair  building  is  necessarily 
worth  the  ground  it  stands  upon."  We  doubt  whether 
the  London  County  Council  would  agree  with  him.  But  in 
this  case  it  matters  not :  for  New  Inn  is  not  a  '*  fair  build- 
ing." The  life,  however,  of  the  Inn  in  the  days  when  it  was 
really  **  new  "  and  played  its  part  among  the  other  similar 
institutions  described  by  Fortescue  was  something  "  fair  " 
and  its  memory  is  surely  worth  preserving.  And  if  Mr. 
Justice  Cozens-Hardy  had  lived  some  centuries  ago  and 
had  seisin  of  some  case  involving  the  legal  position  of  all 
those  old  Inns  and  their  "  ancients,"  we  do  not  think — 

*  Swrvey  of  (he  CUies  0/ London  and  Westminster,    6th  ed.  1755.   ^H^  57^, 

*  2he  Seven  Lamps  0/ Architecture,    Chapter  VI,    Sect,  XX, 
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having  regard  to  the  probable  truth  as  to  the  facts — that 
he  would  have  permitted  them  to  become  what  fate  has 
decreed  that  they  should  be  in  the  lapse  of  time. 

E.  A.   JELF. 
[Note. — There  does  not  seem  to  be  material  a\'ailable  for  any  very  detailed 
history  of  New  Inn,  unless  of  course  the  secret  muniments  of  the  Society  may 
chance  to  afford  such  material.] 


IV.— ROMAN  LAW:    ITS  STUDY   IN  ENGLAND. 

THE  second  English  edition  of  Professor  Sohm's 
Instituies  of  Roman  Law  has  already  been  noticed  in 
the  February  issue  of  this  magazine.  In  the  course  of  this 
article,  we  hope,  in  addition  to  discussing  the  subject  of 
the  study  of  Roman  law  in  England,  to  make  some 
further  reference  to  Professor  Sohm's  work,  and  also  to 
a  small  book  by  Mr.  W.  H.  Hastings  Kelke,  recently 
published,  of  a  less  ambitious  character  than  the  first-men- 
tioned work,  but  which  we  think  will  prove  useful  to  students. 
Not  the  least  interesting  portion  of  the  new  edition  of  Pro- 
fessor Sohm's  Institutes  is  the  description  of  the  Pandect  law 
in  Germany,  and  the  account  of  the  new  German  Civil  Code, 
which  came  into  force  on  January  ist,  1900,  and  which  has 
superseded  the  old  Common  law  [tx.y  the  Pandect  law)  of 
Germany,  as  well  as  the  particular  private  law  (v.  §§  2-5). 
The  new  chapter  on  the  subsequent  fate  of  Roman  law 
(§§  23-28)  is  also  highly  interesting,  and  well  worthy  of 
careful  study.  In  connection  with  the  German  Civil  Code 
we  may  observe  that  its  effect  is  to  place  the  study  of 
Roman  law  in  Germany  on  much  the  same  footing  as  in 
England,  ue,^  it  makes  it  purely  academical,  subject  to  this 
reservation,  namely,  that  the  Roman  law  was  once 
jus  receptum  in  a  large  part  of  the  German  Empire,  and 
must  therefore,  though  shorn  of  its  former  authority,  still 
enjoy  a  large  measure  of  its  old  influence  and  importance. 
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In  this  country  the  Roman  law  has  been  less  fortunate  in 
obtaining  a  footing.  If  it  has  not  been  actually  despised, 
it  has,  nevertheless,  been  treated  with  ill-concealed  aver- 
sion and  suspicion,  and  though  a  goodly  portion  of  it  has 
been  incorporated  into  English  jurisprudence  the  borrow- 
ing has  been  mostly  unacknowledged,  and  the  form  and 
outline  have  not  been  preserved. 

The  topics  that  are  covered  by  the  convenient  term  of 
"  Equity  "  are  largely  permeated  by  Roman  law,  and  the 
law  and  practice  of  the  Probate,  Divorce,  and  Admiralty 
Division  are  still  based,  to  a  great  extent,  upon  those 
rules  of  the  Civil  and  Canon  law  which  were  adopted 
by  the  old  courts  at  Doctors'  Commons,  courts  in 
which,  up  to  1857,  civilians  enjoyed  the  monopoly 
of  judging  and  pleading,  a  fact  which,  at  least 
in  name,  connected  the  law  faculties  of  Oxford  and 
Cambridge  with  the  practical  administration  of  the  law. 
But  the  position  of  Roman  law  in  this  country  has 
always  been  a  precarious  one,  and  it  is  only  by  accen- 
tuating the  importance  of  its  study  as  affording  a  training 
in  legal  ideas  and  as  a  means  of  forming  what  may  be 
called  the  juristic  mind  that  it  can  be  secured  in  the  future 
the  respect  which  its  past  eminence  and  the  great  reputa- 
tion of  the  German  jurists  of  the  nineteenth  century  will 
continue  to  secure  for  it  in  Germany.  In  connection  with 
the  chapter  on  the  subsequent  fate  of  Roman  law,  we 
may  observe  that  Professor  Sohm  has  done  a  valuable 
service  inlaying  stress  (§§  25  and  27)  upon  the  importance 
of  the  labours  of  the  glossators  and  commentators.  The 
former,  by  means  of  an  elaborate  exegesis,  gave  the  corpus 
juris  to  the  world  as  a  consistent  and  harmonious  whole. 
The  latter  (whose  labours  have  been  unjustly  derided  as 
the  puerile  quibblings  and  hair-splittings  of  frivolous 
pedants)  achieved  the  task  "  of  building  up,  on  the  founda- 
tions furnished  by  the  glossators,  a  Roman  law   which 
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might  be  applied  in  actual  life  and  which,  as  such,  might 
serve  (in  the  first  instance  for  Italy)  as  a  living  comnw^t 
law."  The  reception  of  the  Roman  law  in  Germany,  and 
the  causes  which  brought  about  its  decline  and  led  to  the 
passing  of  the  German  Civil  Code,  are  graphically  sketched 
in  §  28.  We  now  propose  to  give  a  brief  historical  account 
of  Roman  law  and  its  study  in  England. ^ 

The  revival  of  the  Roman  law  in  Italy  at  the  hands  of 
the  glossators  was  felt  in  England,  and  for  a  time  it 
seemed  as  if  it  had  come  to  stay.  Various  causes,  how- 
ever, contributed  to  make  its  influence  in  this  country  less 
permanent  than  on  the  Continent.  Among  other  causes 
may  be  mentioned  the  absence  of  any  theory  like  that  of 
the  continuity  of  the  Empire,  and  the  existence  of  a  strong 
central  authority,  enforcing  a  law  which,  crude  as  it  Was, 
commanded  the  sympathy  of  the  dominant  classes  of  the 
community. 

A  strong  nationalist  reaction  against  the  reception  of 
the  Roman  law  set  in  ;  there  was— to  use  the  phrase  of  the 
learned  authors  of  the  History  of  English  Laiv—di  healthy 
resistance  to  foreign  dogma.  Stephen  endeavoured  to 
suppress  the  Civil  and  Canon  law  in  this  country,  and  to 
silence  the  "  Magister  Vacarius,"  who  taught  law  in 
Oxford,  and  who  compiled  for  the  use  of  poor  students  the 
liderpauperumy^^  a,  condensed  version  of  Justinian's  Code 
illustrated  by  large  extracts  from  the  Digest."  Professor 
Holland  is  of  opinion  that,  notwithstanding  the  efforts  of 
Stephen  against  the  study  and  teaching  of  the  Roman 
law,  it  nevertheless  had  an  ** arrested  reception''  here. 
He  refers  to  the  writings  of  John  of  Salisbury,  William  of 
Malmesbury,  and  Peter  of  Blois,  and  to  the  preface  to 
Glanvill's  Treatise  on  the  Laws  aftd  Customs  of  Englandy 

^  I  must  acknowledge  once  for  all  my  debt  to  the  Hisloty  of  English  Law^  by 
Sir  F.  Pollock  and  Professor  Maitland,  to  Homan  Canon  Law  in  the  Church  of 
Englandt  by  Professor  Maitland,  and  to  the  articles  on  the  College  of  Advocates 
and  on  Q'wnX  Law  in  the  Encyclopmiia  of  English  Law^ 
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which,  he  says,  is  modelled  on  the  Proem  to  Justinian's 
Institutes.  The  writings  of  Bracton — who  was  a  judge  of 
the  King's  Court  in  the  reign  of  Henry  III.,  and  who  died 
in  1268 — have  frequently  been  cited  in  illustration  of  the 
influence  of  the  Roman  jurisprudence  upon  English  law. 
This  view,  however,  is,  according  to  the  best  authorities, 
an  exaggerated  one.  Bracton*s  work  is  described  by  Pro- 
fessors Pollock  and  Maitland  as  '*  Romanesque  in  form, 
English  in  substance  "—•'his  endeavour  is  to  state  the 
practice,  the  best  and  most  approved  practice,  of  the 
King's  Court,  and  of  any  desire  to  Romanize  the  law  we 
must  absolutely  acquit  him."  In  England,  then,  the  study 
of  Roman  law  declined,  although  degrees  in  civil  law  were 
granted  by  Oxford  and  Cambridge  ;  and  in  certain  courts, 
such  as  the  Court  of  Admiralty  and  the  courts  of  the 
universities,  the  law  and  practice  were  based  upon  the 
Roman  law/ 

In  the  reign  of  Henry  VIII.  the  Canon  law  was  destined 
to  receive  a  severe  blow,  and  its  academic  study  was  pro- 
hibited. The  Civil  law,  which  was  profoundly  Erastian  in 
its  tendencies,  recognising  as  it  did  the  right  of  the  secular 
prince  to  legislate  in  matters  ecclesiastical  and  theological, 
and  which  had  previously  been  "  chiefly  studied  as  a 
preparation  for  the  canonist's  more  lucrative  science," 
received  a  fresh  lease  of  life.'*    Chairs   of  Civil  law  were 

*  It  may  be  asked  how  the  Roman  law,  slighted  and  neglected  in  England, 
has  taken  such  deep  root  in  Scotland,  amongst  a  race  substantially  the  same  as 
the  English,  and  having  many  laws  and  institutions  in  common  witn  them.  The 
key  to  the  question  is  supplied  by  Professors  Pollock  and  Maitland — the  Roman 
law  that  came  to  Scotland  was  tne  law  of  the  later  commentators,  who  flourished 
from  the  middle  of  the  thirteenth  century  onwards,  and  who,  instead  of  merely 
striving,  like  the  glossators,  to  elucidate  the  text,  attempted,  by  a  process  of 
deductive  reasoning  from  first  principles,  to  extend  the  Roman  law,  and  bring  it 
into  harmony  with  the  changed  conditions  of  the  times  in  which  they  lived 
(vide  Sohm,  §  27).  The  old  connection  of  Scotland  with  France  will  also  go 
far  to  explain  the  influence  that  Roman  law  has  exercised  upon  the  laws  of  North 
Britain. 

«  Ljmdwood,  the  eminent  canonist  who  flourished  in  the  fifteenth  century, 
recommends  the  study  of  only  such  parts  of  the  Civil  law  as  are  referred  to  in  the 
gloss  on  the  canon  law  (Maitland,  Raman  Canon  Law  in  the  Church  of  England ^ 
Pt  46). 
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founded  at  Oxford  and  Cambridge,  and  the  professorship 
of  Civil  law  at  Oxford  was  held  at  the  beginning  of  the 
seventeenth  century  by  Alberico  Gentili,  an  Italian  civilian, 
who  had  been  exiled  on  account  of  his  religious  opinions, 
and  whose  three  books,  de  jure  belliy  entitle  him  to  take 
rank  amongst  the  early  writers  on  International  Law.  To 
his  teaching,  in  Professor  Holland's  opinion,  the  recovery 
by  the  civilians  of  a  great  portion  of  their  prestige  (/.^.,  the 
prestige  they  formerly  enjoyed  when  they  practised 
chiefly  as  canonists)  is  to  be  ascribed/ 

The  civilians  not  only  enjoyed  the  monopoly  of  practice 
in  the  ecclesiastical  and  admiralty  courts,  but  held  various 
important  posts,  such  as  Dean  of  the  Arches,  Official 
Principal  of  the  Archbishop  of  Canterbury,  and  Judge  of 
the   Court  of  Admiralty. 

The  "doctors  exercent  in  the  ecclesiastical  and  admi- 
ralty courts"  acquired  in  1567  a  habitation  (like  the 
common  lawyers*  Inns  of  Court)  near  St.  Paul's,  at 
what  is  still  known  as  Doctors'  Commons.  Unlike 
the  barristers,  the  advocates  of  the  civil  law  were 
incorporated  in  1768.  But  the  triumph  of  the  civilians 
after  the  Reformation  was  a  brief  one,  and  their  decay, 
notwithstanding  the  '* short  St.  Martin's  summer"  they 
enjoyed  in  the  days  when  Lord  Stowell  presided  in  the 
Court  of  Admiralty  and  helped  to  develop  the  law  of  prize, 
has  been  graphically  sketched  by  Professor  Maitland 
(Roman  Canon  Law  in  the  Church  of  England,  pp.  95-97). 

In  1857,  when  the  new  Probate  and  Divorce  Courts  were 
established,  and  the  ecclesiastical  courts  were  deprived  of 
their  jurisdiction  in  testamentary  and  matrimonial  causes, 
the  College  of  Advocates  was  abolished,  and  the  exclusive 


^  Nevertheless,  after  the  Reformation  the  civilians  seem  to  have  shared 
the  odium  of  the  canonists — '*  the  books  of  the  civil  and  canon  law  were  set  aside 
to  be  devoured  by  worms,  as  savouring  too  much  of  popery  "  (Ayliffe,  quoted  by 
Prof.  Holland  in  article  on  Civil  Law  in  Encyo.  of  English  Law), 
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privileges  of  advocates  (as  distinct  from  barristers)  have 
since  entirely  disappeared.*  We  may  well  question  the 
wisdom  of  abolishing  an  institution  which  has  produced 
such  men  as  Sir  Leoline  Jenkins,  Lord  Stowell,  Dr. 
Lushington,  Sir  Robert  Phillimore,  and  Sir  Travers 
Twiss,  all  learned  men  in  other  than  a  merely  con- 
ventional sense — scholars  as  well  as  practitioners.  In 
fact,  the  danger  of  neglecting  the  scientific  study  of  law  is 
no  slight  one. 

The  increasing  bulk  and  complexity  of  our  laws,  the 
volumes  upon  volumes  added  to  the  statutes  and  law 
reports,  make  the  task  of  intelligently  grappling  with  the 
meaning  of  the  law  one  of  ever-growing  difficulty.  It  is  by 
the  scientific  study  of  those  principles  which  are  common 
to  all  systems  ot  law  that  what  we  have  called  the  juristic 
mind,  the  mind  capable  of  grappling  with  details  and 
intelligently  applying  rules  to  fresh  combinations  of  facts, 
can  be  best  acquired.  And  it  is  here  that  the  value  of 
Roman  law  comes  in :  its  wealth  of  principle,  its  logical 
precision  and  clearness,  and  the  elegance  of  its  vocabulary 
— a  vocabulary  that  has  been  borrowed  not  only  by  juris- 
prudence stricto  sensu,  but  by  International  law,  and 
which  stands  in  marked  contrast  to  the  rugged  and  uncouth 
language  of  our  own  law — render  it  invaluable  for  the 
purposes  of  legal  study  and  the  expression  of  general 
principles  and  conceptions.  The  striking  words  of 
Professor  Sohm  (§5)  are  well  worth  quoting  in  this  con- 
nection : — 

"  From  the  intellectual  labours  bestowed  by  jurists  on  the  law  of  the  Pandects 
for  several  centuries,  jurisprudence  has  reaped  an  abundant  harvest  of  legal 
conceptions  which  have  a  scientific  value  of  their  own,  the  importance  of  the 
results  achieved  in   this  field  being,  in  a  large  measure,   independent  of  the 

*  Readers  of  Dickens  will  remember  the  amusing  descriptions  of  Doctors* 
Commons  and  its  practitioners  in  Skclehu  by  Box  and  David  Copperjield,  The 
description  in  the  former  of  the  case  of  Sludberry  and  Bumple  (suit  for  brawling) 
is  well  worth  reading. 
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particular  form  which  the  law  for  the  time  being  in  actual  lorce  may  assume. 
There  are  a  number  of  tools,  so  to  speak,  which  no  working  jurist  can  dispense 
with,  and  the  Pandects  were  the  workshop  where  these  tools  of  the  science  of  law 
were  manufactured,  stored,  and  carried  to  ever  greater  perfection." 

It  is  gratifying  to  observe  the  progress  made  by  Roman 
law  in  England  in  recent  years.  Its  academical  study, 
which,  according  to  Professor  Holland,  died  away  by  the 
middle  of  the  eighteenth  century, 'has  been  revived,  and 
(not  to  mention  Mr.  Ledlie's  admirable  translation  of  Sohm's 
Institutes^  the  new  edition  of  which  has  been  already 
noticed)  the  works  of  Moyle,  Poste,  Hunter,  Muirhead, 
and  Holland,  to  say  nothing  of  the  great  name  of  Sir 
Henry  Maine,  sufficiently  attest  the  reality  and  vigour 
of  the  revival.  We  would  not  for  one  moment  be  supposed 
to  minimize  the  importance  of  a  sound  practical  and 
theoretical  knowledge  of  modern  law,  but  the  value  ot 
Roman  law,  as  furnishing  a  mental  discipline,  cannot  be 
too  strongly  insisted  on,  especially  when  we  remember 
that  it  is  no  mere  collection  of  archaic  rules,  interesting 
only  to  the  antiquarian,  but  a  great  legal  system  that  has 
formed  the  groundwork  of  the  laws  of  most  of  the  States 
of  Europe,  besides  serving  as  the  foundation  upon  which 
the  science  of  International  law  has  been  built   up. 

In  reverting  to  the  second  English  edition  of  Professor 
Sohm's  Institutes  we  may  be  permitted  to  make  the  follow- 
ing observations.  The  learned  author  informs  us  (at  p. 
479,  n.  2),  in  discussing  the  interdict  de  liberis  exhibendis^ 
that  Antoninus  Pius  "3^/2^  concordans  matrtmonium  separari 
apatre  prohtbutt"  (Pauli  Sententiae,  v.  6,  15).  Professor 
Sohm  does  not  refer  to  an  extract  from  Ulpian  (D.  43,  30, 
i>  §  5)>  from  which  il  appears  that  the  father  was  not  to  be 
permitted  to  destroy  an  harmonious  union  between  husband 
and  wife  by  a  wanton  exercise  of  his  paternal  power. 
Moral  suasion,  however  (at  any  rate  in  the  first  instance), 
was  to  be  the  instrument  employed  if  the  father  attempted 
to  recover  the  custody  of  a  married  daughter  by  means  of 
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the  interdict  de  liberis  exhibendis.^  Ulpian  evidently  has 
in  his  mind  the  rule  of  A.  Pius  before  referred  to. 

Again,  referring  to  the  interdict  de  liberis  ducendis.  Pro- 
fessor Sohm  says  that  it  lay  where  the  third  party  did  not 
himself  claim  power  over  the  child,  but  merely  appeared 
as  the  child's  **  defensor^^  for  the  purpose  of  objecting  to 
the  father  taking  him  home  (pp.  503-4}.  Professor  Sohm, 
however,  has  omitted  to  say  that  this  interdict  appears  to 
have  been  granted  as  a  kind  of  sequel  to  the  interdict  de 
liberis  exhibendis,  and  that  it  forbade  the  employment  of 
violence  with  the  object  of  preventing  a  father  from  taking 
away  a  son  whose  production  had  already  been  ordered  by 
the  last-named  interdict ;  "  deinde  ait  Praetor :  si  Lucius 
Titius  in  potestate  Lucii  Titii  est,  quo  minus  cum  Lucio  Titio 
ducere  liceat^  vim  fieri  veto,  .  .  .  liagtie  pritis  interdictumy 
quod  est  de  liberis  exhibendis,  prceparatorium  est  hnjus 
interdicti ;  quo  magis  enim  quis  duci  possitj  exhibendas  fuit " 
(Ulpian,  in  D.  43,  30,  3,  pr.  i.). 

We  observe  that  Professor  Sohm  is  of  opinion  that  res 
mancipi  were,  in  the  earliest  times,  things  that  could  be 
held  in  separate  ownership,  things  capable  of  being  taken 
with  the  hand,  ix.^  moveables,  and  that  in  the  historical 
period  they  represented  "  the  privileged  things  of  early 
Roman  law,  the  things  which  were  regarded  as  consti- 
tuting the  staple  of  the  farmers*,  and,  at  the  same  time,  of 
the  nation's  property."     (v.  §§  9  and  59.) 

We  now  propose  (before  concluding  the  present  article)  to 
make  a  few  remarks  on  Mr.  Kelke's  little  epitome  of  Roman 
law.*  Though  it  is  obviously  only  designed  for  the  use  of 
students  at  the  Universities  and  Inns  of  Court,  it,  never- 
theless, contains  a  great  deal  of  valuable  information  in  a 

^  **Quod  tamen  He  erU  adhibendum,  ut  patri  persiiadecUur,  ne  aeerbe 
pcUriam  potestatem  exereecU." 

•  An  Epitome  of  Ronuin  Law.  By  W,  H.  Hastings  Kelke,  M.A.  London  : 
Sweet  and  Maxwell. 
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very  accessible  form.  We  venture  to  make  the  following 
criticisms: — At  p.  15  Mr.  Kelke  says  that  the  judex  "de- 
cided issues  of  fact."  What  about  a  formula  in  jus  concepia? 
Again  (at  p.  26),  he  describes  Bonitarian  ownership  as 
"  actual  possession  ; "  this  is  rather  inadequate,  if  not 
actually  misleading.  At  p.  142  the  Proctor  is  said  to 
\idiVQ  grdLiited  bonorum  possessio  ofhaM  fvQeAmdin's  goods  to 
patron  "  as  against  intestate's  children  " ;  it  ought  to  be 
"as  against  intestate's  adoptive  children"  (v.  Gaius  iii. 41, 
Inst.  3,  7,  i).  At  p.  184  we  notice  a  serious  mistake:  the 
author  says  that  in  the  actio  de  peculio  et  in  rem  verso  the 
principal,  provided  he  had  profited  in  fact,  was  liable,  but 
only  to  the  extent  of  so  much  of  the  peculium  as  was 
invested  in  the  business  [mcrx  peculiaris).  This  is  incor- 
rect ;  so  far  as  the  principal  had  profited,  in  fact  he  was 
liable  in  solidum;  so  far  as  he  had  not  profited  in  fact 
he  was  liable  to  the  extent  of  the  peculium^  not  merely  to 
the  extent  of  so  much  of  the  peculium  as  was  invested  in 
the  business  [merx  peculiaris).  Vide  Inst.  4,  7,  4.  Again, 
at  p.  196,  culpa  in  absiracto  is  put  for  culpa  in  concreto,  and 
vice  vers4.  Again,  at  p.  203,  Mr.  Kelke  says  that  condictio 
indebiti  did  not  lie  in  cases  where  a  false  de^al  of  liability 
doubled  damages,  nor  in  the  case  of  certain  le|gacies  ;  but 
the  legacies  he  refers  to  are  instances  of  lis  crescens  (vide 
Dr.  Moyle  on  Inst.  3,  27,  7).  We  would  recommend  Mr. 
Kelke  to  make  a  careful  revision  of  his  book  on  the  first 
opportunity.  Subject  to  these  oversights  it  is  remarkably 
full  and  clear.  Again  (at  p.  239),  it  is  stated  that 
the  interdict  utrubi  "  was  granted  to  him  who  at  date  had 
had  longest  possession  in  immediately  preceding  year ; " 
the  condition  ''nee  viy  nee  clam.nec  precario  ab adversario"  is 
omitted  {vide  Inst.  4,  15,4).  At  p.  241  we  are  informed 
that  under  Justinian,  '*  so-called  interdict  was  mere  pre- 
liminary step,  like  Eng.  *  interlocutory  Order,'  in  course  of 
ordinary  action  for  possession."     It  would  be  more  correct 
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to  say  that  in  the  time  of  Justinian  the  interdict  was  an 
ordinary  action  '^ide  Moyle,  on  Inst.  4,  15.  Sohm,  p.  310). 

We  observe  that  Mr.  Kelke  adopts  the  view  that  injure 
cessioy  as  a  form  of  conveyance,  was  not  so  old  as  mancipatio ; 
also  that  he  holds  that  res  mancipi  were  the  "  usual  objects 
of  commerce  among  primitive  agricultural  proprietors." 

The  concluding  "  notes  on  words  and  phrases/'  and  the 
appendix — containing  references  to  authorities,  analysis, 
and  tables  of  events,  jurists,  emperors,  laws,  &c.— are 
likely  to  prove  of  great  assistance  to  students. 

T.  W.  Marshall. 


v.— THE     ORIGIN     AND     HISTORY    OF    THE 
KING'S    BENCH     DIVISION. 

IN  England,  as  in  other  countries  which  either  wholly  or 
in  part  adopted  the  Feudal  system,  a  standing  council 
assisted  the  Sovereign  in  administering  justice,  managing 
the  revenues  and  generally  transacting  the  business  of  the 
State.  Called  in  this  country  the  Curia  Regis,  it  corre- 
sponded in  many  respects  to  the  Cour  de  Roy,  an  ambulatory 
court  evolved  under  Hugh  Capet  out  of  the  ancient  French 
/  Parliament,  which  became  a  fixed  tribunal  when  Philip 
the  Fair  in  1302  located  one  branch  in  Paris  and  another 
at  Toulouse.  Similar,  too,  in  many  ways,  were  the  Aulic 
Council  of  the  German  Empire,  and  the  Curia  Regis  of 
Scotland,  from  which  in  later  times  emerged  the  Courts  of 
the  Exchequer  for  fiscal.  Session  for  civil,  and  Justiciary  for 
criminal  matters. 

The  English  Curia  Regis  gave  birth  in  a  somewhat 
similar  manner  to  the  three  great  Courts  of  Common  Law 
— the  King's  Bench,  the  Common  Pleas  and  the 
Exchequer—  which  are  now  united  and  merged  into  the 
King's  Bench  Division  of  the  High  Court  of  Justice.  The 
early  history  of  those  courts  is  surrounded  with  difficulties. 
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For  one  thing,  the  general  term  Curia  Regis  is  an 
exceedingly  confusing  one.  It  is  used  indiscriminately  to 
denote  the  Common  Council  of  the  realm,  which  for  present 
purposes  may  be  called  the  Curia  Regis  A  :  the  select 
council,  with  duties  both  of  an  administrative  and  judicial 
character,  which  may  be  called  the  Curia  Regis  B  :  and — 
at  any  rate  from  the  reign  of  Henry  II. —  the  King's 
Bench,  which  may  be  called  the  Curia  Regis  C.  But 
what  makes  the  matter  yet  more  complicated  is  that 
each,  even  after  its  separate  existence,  still  at 
times  arrogated  to  itself  the  name  of  Curia 
Regis,  while  the  King  had  so  free  a  hand  in  such  matters 
that  more  than  one  experimental  system  was  tried  by 
Henry  11.  As  an  explanation,  however,  it  must  be 
remembered  that  in  all  early  constitutions  the  distinction 
between  the  administrative  and  judicial  functions  was 
exceedingly  vague ;  and  thus  it  happened  that  the  Curia 
Regis  B— which,  as  a  matter  of  fact,  was  little  else  than  a 
standing  committee  of  the  Curia  Regis  A  —  not  only 
combined  those  functions,  but  was,  in  addition, a  legislative 
assembly.  Still,  vast  as  its  powers  were,  it  was  not  in 
those  days  regarded  as  an  anomaly.  For,  as  in  the  case 
of  the  King,  it  was  considered  only  natural  that  it  should 
perform  those  different  and  conflicting  duties.  To  its 
existence,  in  any  case,  nearly  all  the  administrative  and 
judicial  institutions  of  this  country  owe  their  origin. 

At  the  time  of  the  Norman  Conquest,  the  judicial 
systems  of  the  two  races  had  little  in  common.  The  main 
feature  of  the  Norman  was  centralisation,  and  of  the  Saxon, 
decentralisation.  Yet  their  system  of  procedure  had  this 
in  common.  Neither  had  yet  emerged  from  the  primitive 
stage  in  which  supernatural  intervention  was  sought  for  in 
difficult  cases.  Our  first  Norman  King,  however,  inter- 
fered with  existing  Saxon  institutions  no  more  than  he 
considered  necessary  for  the  establishment  of  his  authority, 


Digitized  by 


Google 


tHE  QRIGIN  OF  THE  KING*S  BENCH  DIVISION.       299 

and  in  the  way  of  express  legislation  he  did  little.  Thus 
nearly  all  the  alterations  which  his  era  produced  had  for 
many  years  been  recognised  customs  before  they  subse- 
quently appeared  in  the  written  law. 

The  Curia  Regis  B,  or  the  Aula  Regis,  as  it  was  some- 
times called  from  the  fact  that  it  assembled  in  the  hall  of 
the  King's  Palace,  or,  indeed,  wherever  he  might  happen 
to  be — was  the  outcome  of  this  Norman  plan  of  centralisa- 
tion. The  main  object  of  its  creation  was  the  establish- 
ment of  a  tribunal  which  was  to  be  at  once  a  Court  of  first 
instance  for  important  matters,  and  a  General  Court  of 
Appeal  for  the  whole  Kingdom.  The  Constable,  the 
Marshal,  the  Seneschal,  the  Chamberlain,  the  Chancellor 
— in  those  days  merely  chief  of  the  Royal  secretaries — 
and  any  other  persons  the  King  might  appoint,  were  the 
members  of  the  Court  ;  and  over  them,  as  capttalis  justi- 
ciarius  totius  Anglics^  was  placed  the  Chief- Justiciar.  The 
appointment  of  this  official  had  been  rendered  a  necessity 
by  the  frequent  absences  of  the  King  in  Normandy,  and 
by  the  enormous  amount  of  business  which  had  to  be 
transacted.  At  first  he  was  simply  a  regent,  appointed  to 
govern  in  the  King's  absence  ;  and  though  the  growth  of 
his  subsequent  pre-eminence  was  as  gradual  as  the  origin 
of  his  title  is  obscure,  his  office  became  permanent  and 
increased  considerably  in  importance,  when  William 
Rufus  placed  into  the  hands  of  Ranalph  Flambard  the 
administrative  and  judicial  institutions  of  the  kingdom. 
Briefly,  therefore,  the  Justiciar  was  the  first  subject  of  the 
realm,  the  principal  Minister  of  State,  the  president  alike 
of  the  King's  Court  and  the  Exchequer,  and  the  regent  of 
the  Kingdom  in  the  Sovereign's  absence,  whose  powers 
extended  even  to  issuing  writs  in  his  own  name.  After 
the  fall  of  Hubert  de  Burgh  in  1233  this  great  office  lost 
its  importance,  and  is  even  said  to  have  become  prac- 
tically   extinct.    The    first    purely    judicial    official    of 
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this  name  was  Robert  de  Bruce,  grandfather  to  the 
Scottish  King,  who,  on  8th  March,  1268,  was  appointed 
Capitalis  Justiciarius  Placita  ad  Coram  Rege  Tenenta^  the 
designation  subsequently  employed  to  describe  the  Chief 
of  the  King's  Bench.  It  is  said  that  Hugh  le  Despenser, 
who  fell  at  Evesham,  was  the  last  Justiciar  who  was  chief 
of  the  army  as  well  as  the  law ;  and  that  the  illustrious 
Bracton  was  among  those  who  held  this  great  office. 

The  Curia  Regis  B  gradually  lost  its  ratson  (Petre  after 
the  establishment  of  regular  Courts.  From  the  very 
beginning  of  the  Norman  period,  one  of  its  branches 
appears  to  have  dealt  exclusively  with  matters  concerning 
the  revenue,  and  with  the  two  Williams  this  was  known  as 
Fiscus  or  Thesaurus.  Transacting  in  this  manner  different 
business,  and  located  in  a  different  part  of  the  palace,  this 
branch  under  Henry  I.  became,  in  a  manner,  distinct  from 
the  whole;  and,  though  still  composed  of  the  same  in- 
dividuals, it  came  to  be  known  as  the  Court  of  Exchequer. 
Under  its  new  name,  which  was  apparently  derived  from 
the  chess-board  squares  which  covered  the  pay  table,  it 
grew  into  increased  importance.  Its  methods  of  receiving 
money  are  exceptionally  interesting.  In  receipt  for  pay- 
ment, a  stick  or  tally  was  given,  a  half  of  which  was  retained 
by  the  Court ;  and  it  was  the  accumulation  of  these  tallies 
and  their  careless  use  as  fuel  which  originated  the  Houses 
of  Parliament  fire  in  1834.  The  extent  Exchequer  rolls,  or 
great  rolls  of  the  pipe,  begin  with  2  Henry  II.  ;  and  the 
whole  series  is  from  then  complete  with  the  exceptions  of 
I  Henry  III.  and  7  Henry  IV.  They  contain  the  accounts 
of  the  King's  revenue  year  and  year  as  made  up 
by  his  officers,  sheriffs  and  ministers  ;  and  they  give  us  a 
list  of  the  Crown's  debtors.  But  there  is  one  much  earlier 
roll,  consisting  of  14  smaller  ones  stitched  together,  which 
is  of  extreme  interest  as  being  official  evidence  of  events 
which  occurred  prior  to  11 54,  of  which  otherwise  we  should 
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know  little.  Like  many  other  documents  of  those  times, 
the  roll  is  undated.  In  turn  it  has  been  ascribed  to  5 
Stephen  and  i  Henry  II.  But  it  has  now  been  proved 
to  belong  to  31  Henry  I. 

In  the  reign  of  Henry  II.  the  Court  of  Exchequer  appears 
to  have  become  actually  detached  from  the  Curia  Regis  B, 
though  its  organisation  as  an  entirely  distinct  Court  with 
a  separate  staff  of  judges  was  not  effected  till  a  century 
later.  From  the  reign  of  Edward  II.  till  the  death  of  Sir 
Fitzroy  Kelly  in  1880,  the  Court  was  presided  over  by  a 
Chief  Baron,  and  its  judges  were  styled  Barons  from  the 
days  when  they  were  chosen  from  the  ranks  of  the  gfreat 
Crown  vassals,  till  the  provisions  of  the  first  Judicature 
Act  came  into  force.  It  will  be  remembered  that  the  last 
English  judge  who  bore  that  historic  designation  was  the 
late  Mr.  Baron  Pollock.  Under  the  Norman  Kings  the 
Exchequer  was  one  of  the  most  important  departments  of 
the  State;  and  it  is  to  this  cause  that  the  system  of 
purchase,  which  till  so  recently  clung  to  one  of  the 
branches  of  our  public  service,  owed  its  origin.  Thus  in 
the  early  roll,  already  mentioned,  the  Chancellor  of  that 
date  is  recorded  as  owing  immense  smvcis  prostgtlloy  though 
some  authorities  deny  that  this  entry  has  any  reference  to 
the  great  seal.  Still  few  Acts  of  the  Crown,  during  this 
period,  had  any  object  but  that  of  obtaining  money,  and 
even  justice  itself  appears  to  have  been  administered 
for  little  else. 

The  Exchequer  was  divided  into  an  administrative  and 
a  judicial  side.  Account  and  receipt  departments  for  the 
regulation  of  matters  connected  with  the  revenue  were 
comprised  in  the  former;  and  the  latter  possessed  an 
equity  jurisdiction— abolished  only  in  1841 — and  a  common 
law  one,  which  was  established  by  the  fictitious  writ  of 
Quo  minus.  The  origin  of  the  fiction  is  to  be  ascribed  to 
the  limited  jurisdiction  which  the  Ejcchequer  in  the  first 
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instance  possessed.  Properly  speaking,  it  had  power  but 
to  deal  with  matters  concerning  the  royal  revenue.  But 
the  judges,  who  were  partly  paid  in  suitors'  fees,  somewhat 
naturally  desired  to  extend  their  business  ;  and  this  they 
accomplished  by  encroaching  upon  the  province  of  the 
other  Courts.  A  series  of  enactments  endeavoured  to 
restrain  them.  Thus  in  the  arttcuH  super  cartas  of 
Edward  I.  (1300),  it  was  enacted  that  common  pleas  should 
no  longer  be  heard  at  the  Exchequer,  a  proceeding  contrary 
to  the  provisions  of  the  Charter.  Nevertheless  legal 
ingenuity  found  little  difficulty  in  surmounting  this 
obstacle,  and  a  fiction  was  invented  to  meet  the  case.  It 
was  in  consequence  held  that  suitors  were  in  all  cases 
debtors  of  the  King,  who  were  unable  to  pay  him  his  dues 
through  the  remissness  of  their  own  debtors ;  and  in  this 
manner  the  Court  eventually  became  available  for  most 
things  to  all  men.  From  the  equity  side  appeal  lay  direct 
to  the  House  of  Lords,  and  from  the  Common  law  side  writ 
of  error  lay — from  the  reign  ot  Edward  III. — to  the  Court 
of  Exchequer  Chamber.  Finally,  by  the  joint  effect  of  the 
Judicature  Act  of  1873,  and  an  order  in  Council  of  i88o, 
the  Exchequer,  like  the  Queen's  Bench  and  the  Common 
Pleas,  was  merged  in  the  Queen's  Bench  Division  of  the 
High  Court  of  Justice. 

The  reign  of  Henry  II.  was  an  important  one  in  the 
history  of  the  Courts.  In  11 74  that  monarch  reduced  the 
number  of  judges  in  the  Curia  Regis  B  from  18  to  5, 
doubtless  finding  that  the  larger  number  was  a  source 
both  of  needless  expense  and  confusion  ;  and  this  body  of 
5 — nominally  only  ^^nzw  r^^^,  but  designed  to  follow  the 
King  about  the  country — was  the  forerunner  of  the  Court 
of  King's  Bench.  Cases  of  special  difficulty  were  to  be 
taken  from  this  tribunal  to  a  Court  of  Appeal,  which  was 
in  effect  the  King  in  his  Council ;  and  it  was  from  this 
latter  assembly,  which  as  regards  composition  and  powers 
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was  little  else  than  the  Curia  Regis  B  of  earlier  times, 
that  the  Privy  Council  derives  its  judicial  authority  and 
the  Chancellor  his  equitable  jurisdiction.  Moreover,  it 
was  from  this  source — combined  with  the  effects  of  a 
developing  Parliament — that  the  magnum  concilium  of  the 
next  century  sprang,  from  the  powers  of  which  body  the 
House  of  Lords  derives  its  authority  as  a  Court  of  Appeal 
Throughout  his  reign  Henry  was  certainly  an  organiser 
rather  than  a  legislator ;  but  not  the  least  of  his  achieve- 
ments was  the  placing  of  the  law  in  the  hands  of  the 
most  learned  men  of  his  time  and  those  best  qualified  to 
administer  it  satisfactorily.  These,  it  need  hardly  be 
stated,  were  ecclesiastics  well  versed  in  the  canon  law ; 
and  it  is,  therefore,  perhaps  not  too  much  to  say  that  the 
Common  Law  of  England  was  fashioned  into  an  intel- 
legible  shape,  out  of  a  mass  of  tangled  and  contradictory 
local  custom,  by  priests  of  the  Church  of  Rome. 

It  has  been  said  that  a  distinct  tribunal  for  the  considera 
tion  of  private  suits  existed  in  the  time  of  Richard  1.  But 
in  any  case  the  establishment  of  such  a  Court  was  effected 
by  the  17th  Clause  of  Magna  Charta,  which  provided  that 
the  hearing  of  Common  Pleas  should  no  longer  be  de- 
pendent on  the  movements  of  the  King,  but  that,  for 
the  convenience  of  suitors,  a  fixed  Court  should  from 
thenceforth  be  established.  In  this  manner  the  Court  of 
Common  Pleas — the  lock  and  key  of  the  Common  Law — 
which  alone  of  the  three  Courts,  properly  speaking,  had 
power  to  deal  with  private  suits,  was  established  at 
Westminster.  Nevertheless,  the  Court  on  more  than  one 
occasion  did  subsequently  sit  away  from  Westminster. 
Indeed,  at  the  commencement  of  Edward  III.'s  reign,  this 
seems  to  have  been  a  comparatively  frequent  occurrence, 
since  in  1328  it  was  deemed  necessary  to  pass  an  Act  which 
provided  that  Common  Pleas  should  not  be  removed 
without   warning,    so    that   parties   might     not     thereby 
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"  lose  their  process."  Common  Law  has  been  defined  by 
Blackstone  as  the  "  general  customs  which  are  the  uni- 
versal rule  of  the  whole  Kingdom,  and  form  the  Common 
Law  in  its  stricter  and  more  usual  signification."  There  were, 
however,  certain  local  customs  which  affected  the  inhabi- 
tants of  particular  districts ;  and  it  is  probable  that  our 
Common  Law  during  its  transitory  stage  between  the 
reigns  of  Henry  II.  and  Edward  I.  was  selected  largely 
from  this  mass  of  local  custom.  Thus  the  system  ot 
primogeniture,  which  was  merely  a  custom  prevailing  with 
regard  to  land  held  by  military  tenure,  was  not 
at  the  close  of  the  twelfth  century  part  of  the 
law  of  England.  Certainly  the  judges,  apart  altogether 
from  their  legal  capabilities,  had  the  most  favourable 
opportunities  of  comparing  the  different  local  customs,  and 
of  selecting  from  amongst  them  what  was  best  and  most 
practical.  Moreover,  owing  to  the  extensive  experience 
which  they  gained  in  following  the  King  about  the  country, 
they  were  thoroughly  able  to  interpret  the  wishes  of  the 
majority.  In  this  manner  the  Common  Law  soon  became 
a  regular  branch  of  law  administered  according  to  fixed 
and  recognised  principles. 

At  the  beginning  of  Henry  III.'s  reign,  the  three  Courts 
were  distingfuished  by  the  nature  of  the  cases  heard  in 
each.  The  Exchequer  dealt  in  theory  solely  .with  those 
which  affected  the  Revenue ;  the  Common  Pleas  heard 
suits  between  private  persons — differing  in  addition  from 
the  other  courts,  through  being,  again  in  theory,  perma- 
nently established  at  Westminster — and  the  King's 
Bench  had  jurisdiction  over  all  matters  at  issue  between 
the  Crown  and  the  subject.  Its  business,  in  fact,  was 
composed  of  all  that  of  the  Curia  Regis  B,  which  had  not 
been  transferred  to  the  other  two  Courts  ;  and  it  had  then, 
as  it  has  now,  power  to  remove  proceedings  from  any 
lower  Court,  and  supreme  jurisdiction  in  criminal  matters. 
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The  rolls  of  the  King's  Bench  or  Curia  Regis  C,  which 
appears  to  have  followed  the  King  till  a  much  later  period  in 
history  than  any  of  the  other  Courts,  begin  in  the  reign 
of  Richard  I.,  and  since  then  the  whole  series  has 
been  preserved.  Like  the  Exchequer,  it  managed  to 
extend  its  jurisdiction  to  a  considerable  extent.  In 
reality,  as  already  mentioned,  it  had  jurisdiction  solely 
with  matters  at  issue  between  the  King  and  his  subjects. 
Consequently,  it  followed  that  all  trespasses,  as  breaches 
of  the  King's  peace,  came  before  it.  The  usual  legal 
fiction  was  then  had  recourse  to.  It  was  assumed  by  the 
Bill  of  Middlesex  that  the  defendant  in  any  action  what- 
soever was  sued  on  a  plaint  of  trespass,  on  which  account 
he  was  taken  in  charge  by  the  Marshal  of  the  Court.  But 
this  only  applied  to  the  county  in  which  the  Court  was 
then  sitting.  If,  however,  the  defendant  was  not  in  that 
county,  the  Sheriff  made  the  return  ^^non  est  inventus" 
upon  which  a  writ  of /ti///^/— abolished  only  in  1832 — was 
issued  to  the  Sheriff  of  the  county  in  which  he  was  re- 
siding, which  stated  that  he  "lurks  [latitat)  and  runs  about 
in  your  county ,**  at  the  same  time  ordering  his  immediate 
arrest.  Thus  the  defendant,  who  was  not  permitted  to 
produce  any  evidence  to  disprove  the  trespass,  was 
brought  within  the  jurisdiction  of  the  Court  in  question. 

There  are  no  legislative  acts  to  fix  the  exact  date  of 
the  final  separation  of  the  Courts.  But  it  does  not  appear 
to  have  actually  taken  place  until  the  abolition  of  the 
Justiciar's  ofiice  was  an  accomplished  fact.  No  doubt  the 
process  by  which  it  was  accomplished  was  gradual.  At 
any  rate  under  Edward  III,,  the  Judges  who  followed  the 
King  in  his  Council  became  gradually  distinct  as  the 
Court  of  King's  Bench,  ITius  the  separation  of  the  three 
Courts  resulted  in  the  withdrawal  of  the  great  officers  of 
State  from  active  judicial  functions,  their  places  from 
thenceforth  being  taken  by  professional  lawyers. 
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As  soon  as  the  regular  King's  Courts  were  in  working 
order  the  people  discovered  how  much  more  even-handed 
was  the  justice  there  administered  to  that  which  they  had 
been  accustomed  to  in  the  local  tribunals,  and  the  business 
of  the  former  increased  proportionately.  The  appoint- 
ment of  three  separate  staffs  of  judges  also  became  a 
necessity  when  each  began  to  practise  a  distinct  system  of 
procedure.  Each,  too,  in  time  came  to  be  presided  over  by 
its  own  chief,  who  had  under  him  three  puisne  judges,  till 
in  1830  a  fourth  and  in  1868  a  fifth  was  added.  But  even 
after  the  establishment  of  the  Courts  on  a  permanent  basis, 
the  staffs  of  each  were  still  paid  by  the  King.  So  that  the 
judges  remained  more  or  less  under  the  royal  influence. 
They  were,  however,  made  entirely  independent  by  the 
Act  of  Settlement  in  1701,  which  enacted  that  ''judges' 
commissions  be  made  quam  diu  se  bene  gesserinty  and  their 
salaries  ascertained  and  established  :  and  upon  the  address 
of  both  Houses  of  Parliament  it  may  be  lawful  to  remove 
them." 

We  have  already  seen  that  under  Henry  IH.  regular 
Courts  of  Justice  were  practically  in  being.  But  that 
King  nevertheless  still  claimed  the  right  of  presiding 
personally  in  his  own  Courts,  and  in  fact  frequently  sat  and 
took  part  in  legal  proceedings.  Not  that  this  was  in  any 
way  a  novelty,  Henry  II.  before  him  had  often  sat  in  per- 
son and  delivered  judgments;  and  when  Thomas  4  Becket, 
then  Archbishop,  was  called  to  account  for  his  disposal 
of  the  revenue  during  his  Chancellorship,  he  stated  in  his 
defence  that  he  had  already  been  discharged  of  all  his 
receipts  and  accounts  by  the  King  and  the  Barons  of  the 
Court  of  Exchequer.  John  also  sat  in  person  and  decided 
causes ;  and  even  so  late  as  the  fifteenth  century  Edward  IV. 
actually  sat  in  the  King's  Bench,  though  he  does  not 
appear  to  have  taken  any  active  part  in  the  proceedings. 
The    circumstances,    however,   had    altered   considerably 
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when  James  I.  attempted  to  do  the  same.  But  no  words 
can  more  fitly  describe  the  situation  than  those  which  Sir 
Edward  Coke  delivered  in  the  case  of  Prohibitions,  which 
had  the  effect  of  settling  the  matter  once  and  for  all  : 

'*  True  it  is,  please  your  Majesty,  that  God  has  endowed 
your  Majesty  with  excellent  science,  as  well  as  great  gifts 
of  nature  ;  but  your  Majesty  will  allow  me  to  say  with  all 
reverence  that  you  are  not  learned  in  the  laws  of  this  your 
realm  of  England,  and  I  crave  leave  to  remind  your 
Majesty  that  causes  which  concern  the  life,  or  an 
inheritance,  or  goods  or  fortunes  of  your  subjects,  are  not 
to  be  decided  by  natural  reason,  but  by  the  artificial  reason 
and  judgment  of  law,  which  law  is  an  art  which  requires 
long  study  and  experience  before  that  a  man  can  attain 
to  the  cognizance  of  it/' 

In  the  reign  of  Edward  III.  the  Court  of  Exchequer 
Chamber  was  formed,  to  which  writ  of  error — as  already 
mentioned  —  lay  from  the  Common  law  side  of  the 
Exchequer.  The  members  of  the  new  Court  consisted  of 
the  Chancellor  and  the  Treasurer  and  the  judges  of  the 
King's  Bench  and  Common  Pleas.  From  the  Common 
Pleas,  on  the  other  hand,  writ  of  error  lay  to  the  King's 
Bench  and  from  thence  to  the  House  of  Lords.  But, 
as  in  troublous  times  Parliament  did  not  sit  regularly,  it 
was  deemed  advisable  to  establish  an  intermediate  Court 
between  the  two  last  named.  So  in  the  reign  of  Elizabeth 
a  second  Court  of  Exchequer  Chamber  was  formed,  in 
which  judges  of  the  Common  Pleas  and  the  Exchequer 
dealt  with  Queen's  Bench  cases.  The  two  Courts  were 
united  in  1830,  and  from  thenceforth  heard  cases  from  all 
three  Courts  of  Common  Law.  This  tribunal,  consisting 
of  judges  of  the  two  Courts  other  than  the  one  from  which 
the  cause  had  emanated,  was  abolished  by  the  Judicature 
Act  of  1873  ;  and  the  Court  of  Appeal,  which  was  then 
created,  now  hears  appeals  alike  from  the  King's  Bench, 
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Chancery,  and  Probate  Divorce  and  Admiralty  divisions. 

By  the  same  Act,  too,  all  the  Courts  were  united  into  one 

Supreme  Court  of  Judicature,  which  was  divided  into  a 

Court  of  Appeal   and  a  High    Court  of  Justice.     In  the 

original  Act  the  first-named  was  to  be  the  final   Court  of 

Appeal,  the  judicial  functions  of  the  House  of  Lords  being 

thereby   abolished.      But  that  event   never  occurred,  as 

before  the  provision  in  question  had  come  into  force,  its 

judicial   functions    were   restored    by  a  subsequent  Act. 

The  High  Court  of  Justice,  by  the  first  Act,  was  divided 

into  five  divisions  —  Chancery,  Queen's  Bench,  Common 

Pleas,  Exchequer,  Probate  Admiralty  and  Divorce.    Power 

was,  however,  at  the  same  time  conferred  upon  Her  Majesty 

to  alter  the  divisions  by  order  in  Council,  and  by  the  same 

means  to  abolish  certain  judicial  offices.     After  the  death 

of  Sir  Fitzroy  Kelly    in    September,   1880,    and  of  Sir 

Alexander  Cock  burn  in  November  of  the  same  year.  Her 

Majesty — by  an  order   in    Council  dated  i6th  December 

1880— abolished  the  offices  of  Chief  Baron  of  the  Exchequer 

and  Chief  Justice  of  the  Common  Pleas.     At  that  time 

Lord  Coleridge  filled   the  latter  post,  and,  as  death  had 

removed  his  two  fellow  chiefs,  he  alone  was  left.      His 

appointment,  therefore,  as  Lord  Chief  Justice  of  England 

solved  the  difficulty;  and,  after  their  long  separation,  the 

Courts  of  Common  Law  were  once  more  united.  Edward  I.'s 

distribution  of  judicial  work    had  thus   endured   for  600 

years — a  fixity  almost  unexampled  in  history — and  there 

are  still  great  authorities  who  maintain  that  his  system 

was  after  all  the  best. 

Erasmus  Darwin  Parker. 
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TOUCHING  the  effect  of  the  death  of  the  Sovereign 
upon  the  meeting  and  session  of  Parliament,  and  the 
avoidance  of  oflBces  held  under  the  Crown,  the  following 
comments  are  submitted.  The  Sovereign  being  regarded 
as  the  head  of  Parliament,  f/ia^  failing,  says  Black- 
stone,  immediately  upon  the  death  of  the  reigning 
Sovereign,  dissolution  happened,  and  the  whole  body 
was  held  to  be  extinct.  But  the  inconvenience  of 
calling  a  new  Parliament  immediately  after  that  event 
and  the  dangers  of  having  no  Parliament  in  being  in 
certain  contingencies,  led  to  the  passing  of  the  Succes- 
sion t6  the  Crown  Act,  1707,1  by  which  it  was  enacted 
that  the  Parliament  in  being  should  continue  for  six 
months  after  the  demise  of  the  Crown,  and  that  if  at  the 
death  of  Her  Majesty,  her  heirs  or  successors,  there  should 
be  a  Parliament  in  being,  but  adjourned  or  prorogued, 
"such  Parliament  shall  immediately  after  such  demise 
meet,  convene  and  sit,  and  shall  act  notwithstanding  such 
death  or  demise."  Additional  provisions  dealing  with 
the  case  of  such  demise  occurring  coincidently  with  the 
time  fixed  for  the  meeting  or  the  assembling  of  a 
new  Parliament  are  contained  in  the  Meeting  of  Parlia- 
ment Act,  1797  ;2  while  by  Stat.  30  &  31  Vict,  c  102, 
s.  51,  notwithstanding  anything  in  the  Stat.  6,  Ann.  c.  41, 
"the  Parliament  in  being  at  any  future  demise  of  the 
Crown  shall  not  be  determined  or  dissolved  by  such 
demise,  but  shall  continue  so  long  as  it  would  have  been 
continued  but  for  such  demise,  unless  sooner  prorogued  or 
dissolved  by  the  Crown." 

With  regard  to  the  holders  of  oflBce  and  commissions 
under  the  Crown  the  Succession  to  the  Crown  Act,  1707, 
provides  by  section  8  that  the  Privy  Council  shall  on  the 

»  6  Ann.  c.  41.  «  37  Geo.  Ill,,  c.  127. 
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death  or  demise  of  Her  Majesty  not  be  dissolved,  but 
shall  continue  to  act  for  six  months  unless  determined 
by  the  next  successor,  nor  shall  the  offices  of  Lord  Chancel- 
lor, High  Treasurer,  President  of  the  Council,  Privy  Seab 
High  Admiral,  or  any  of  the  great  offices  of  the  Queen's 
household,  nor  any  office,  place,  or  employment  civil  or 
military  within  the  British  Islands  or  any  of  Her  Majesty's 
plantations  become  void  by  such  demise,  but  the  holders  of 
any  such  offices  shall  continue  to  hold  the  same  for  six 
months  (eighteen  months  in  the  Colonies  i)  after  such 
death  or  demise  unless  sooner  removed. 

In  this  connection  reference  may  be  made  to  the  Demise 
of  the  Crown  Bill,  introduced  by  the  Attorney-General  in 
the  present  Parliament  and  which  passed  the  second  read- 
ing on  April  2nd.  By  this  measure,  which  is  retrospec- 
tive in  its  operation,  it  is  proposed  to  render  reappointment 
to  any  office,  civil  or  military,  under  the  Crown,  entirely 
unnecessary,  so  that  the  holders  of  such  offices  will 
continue  in  them  indefinitely  as  if  the  demise  of  the 
Crown  had  not  occurred,  instead  of  for  the  limited 
periods  mentioned  above.  Under  section  6  of  the  same 
Succession  to  the  Crown  Act,  1707,  any  person  already 
chosen  a  member  of  Parliament  (not  being  an  officer  in  the 
army  or  navy  accepting  a  commission),  who  accepts  any 
office  of  profit  from  the  Crown,  is  made  to  vacate  his  seat 
thereby.  If  the  demise  of  the  Crown  Bill  becomes  law,  and 
the  paid  ministers  of  the  Crown,  being  under  no  necessity 
of  reappointment  to  their  offices  after  the  demise  of  the 
Crown,  are  not  reappointed,  there  will  be  no  room  for  the 
contention  recently  put  forward  that  by  reappointment 
they  have  ceased  to  be  members  of  the  House  of  Commons ; 
nor  would  there  appear  to  be  any  necessity  for  a  provision 
in  the  recently  introduced  measure  similar  to  that  in  the 
House  of  Commons  (Disqualifications)  Act,  181 3,'  with 
1  I  Will.  IV.  c.  4.  s.  2.  a  54  Geo.  3,  c.   16. 
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reference  to  the  continuance  in  or  reacceptance  of  office 
under  successive  Lords  Lieutenant  of  Ireland  that  the  seats 
of  such  ministers  should  not  be  vacated. 

An  earlier  Acti  provides  against  the  determination  by 
"Her  Majesty's  demise  (whom  God  long  preserve)  or  any 
of  her  heirs  or  successors  "  of  various  commissions  and  writs 
such  as  the  commission  of  assize,  commission  of  the  peace, 
or  writs  of  habeas  corpus^  attachment,  etc. 

The  commissions  of  the  Judges  are  continued  on  the 
demise  of  the  Crown  by  Stat,  i  Geo.  III.,  c.  23,  and 
although  the  office  of  a  Justice  of  the  Peace  is  determinable 
by  the  demise  of  the  Crown,  under  the  Justice's  Qualification 
Act,  1760,  if  the  Justice  is  put  in  the  commission  by  the 
succeeding  sovereign,  he  is  not  obliged  to  sue  out  a  new 
dedimus  or  to  swear  his  qualification  afresh. 

The  question  as  to  the  necessity  for  re-election  in  the 
case  of  Members  of  Parliament  for  Ireland,  Scotland,  and 
the  Universities,  upon  the  demise  of  the  Crown  appears  to 
have  arisen  in  this  way.  By  the  Reform  and  Redistribu- 
tion Act  of  1867,  s.  51,  it  is  provided  that  the  Parliament 
in  being  at  any  future  demise  of  the  Crown  shall  not  be 
determined  or  dissolved  by  such  demise,  but  shall  continue 
so  long  as  it  would  have  continued  but  for  such  demise, 
unless  it  shall  be  sooner  prorogued  or  dissolved  by  the 
Crown,  notwithstanding  anything  in  the  Succession  to  the 
Crown  Act,  1707,  containeH.  But  section  2  of  the  1867 
Act  excludes  Scotland,  Ireland,  and  the  Universities  from 
its  operation.  If  this  section  2  has  the  effect  of  preventing 
section  52  being  operative  in  the  case  of  Scotch,  Irish 
and  University  Members  then  apparently  they  continue 
members  under  the  Act  of  1 707  for  six  months  after  the 
Crown's  demise  unless  Parliament  is  sooner  prorogued  or  dis- 
solved. By  the  Union  with  Ireland  Act,  1800,,  Article  3  :— 
'•  The  said  United  Kingdom  be  represented  in  one  and  the 
1  I.  Ann.  c.  2.  *  39  &  40  Geo.  III.,  c.  67. 
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same  parliament,  to  be  styled  the  Parliament  of  the  United 
Kingdom  of  Great  Britain  and  Ireland."  Again  by  the 
Union  with  Scotland  Act,  1706,^  the  United  Kingdom  is 
to  be  represented  by  one  parliament.  Hence  it  was  argued 
that  there  is  but  one  Imperial  Parliament  for  the  United 
Kingdom  although  its  Members  represent  different  portions 
of  that  Kingdom,  and  that  is  '*  the  Parliament  "  referred 
to  in,  and  governed  as  to  its  continuance  on  the  demise 
of  the  Crown  by  section  51  of  the  Act  of  1867  referred 
to  above.  Furthermore  it  was  contended  by  those  who 
assert  no  election  to  have  been  necessitated  by  the  demise 
of  the  Crown  that  there  cannot  be  a  dissolution  of  "  the 
Parliament  "  partial  only  as  to  Scotland  or  Ireland. 

W.  Percy  Pain. 


VII.- DEBT- SLAVERY  IN  THE  MALAY 
PENINSULA. 

TT  is  curious  to  know  that,  within  the  last  fifteen  or 
twenty  years,  there  has  been  abolished,  by  British 
effort,  a  system  which  in  many  respects  closely  resembles 
the  nexal  debtorship  of  the  antique  Roman  Law.  The 
system  is  variously  styled  debt-slavery,  slave-debtorship, 
bond-debtorship,  and  bondage;  but  it  will  be  referred  to  in 
the  following  pages  by  the  first  of  these  names  simply ; 
except  in  qu(3tation.  The  locale  of  the  practice  was  the  so- 
called  Protected  States  of  the  Malay  Peninsula.  Without 
finding  it  necessary  to  prove  the  binomial  theorem  at  the 
outset  of  our  investigations,  it  will  nevertheless  be  of 
advantage  to  point  out  clearly  '•  where  these  places  are." 
Let  us  look  for  a  moment  at  the  map  of  Malaya. 

The  Malay  Peninsula  has  at  its  southern  tip  the  island 
of  Singapore.  Near  its  northern  end — at  the  west  side — 
is  the   island  of   Pinang.       Both   are    British   territory. 

1  6  Amu  c,  II. 
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Between  them,  on  the  same  west  coast,  are  spots  of  British 
ground — Malacca,  the  Dindings,  Province  Wellesley.  But 
these  are  comparatively  small — the  greater  extent  of  the 
western  side  of  the  peninsula  is  occupied  by  Johor  (which 
covers  the  whole  southern  extremity,  east  and  west),  Sungei 
Ujong  (with  the  inlaad  confederacy  of  Negri  Sembilan), 
Seldngor,  Perak\  and  Kedah.  The  east  side  (much  the  less 
known)  contains,besides  Johor,  the  comparatively  extensive 
state  of  Pahang,  with  Kelantan  (mainly  inland)  and  Tring- 
galu  (seaboard),  to  the  north  of  it.  Of  these  P6rak  Seldn- 
gor,  the  Negri  Sembilan  (with  S.  Ujong)  Johor  and  Pahang 
are  so-called  "  Protected  States."  All  are  small  countries, 
especially  if  the  Malay  population  is  alone  considered. 
PSrak  may  have  as  many  people  as  Cumberland,  but  most 
are  Chinese.  Chinese  to  the  number  of  100,000  or  there- 
abouts appear  among  the  160,000  inhabitants  of  Seldngor, 
and  are  equally  in  evidence  in  Sungei  Ujong,  if  not  in  the 
other  States  of  the  Negri  Sembilan.  Pahang's  70,000  or  so  — 
about  as  many  as  Westmoreland's— are  alone  tolerably  free 
from  suchadmixture,but  doubtless,  as  the  country  becomes 
more  settled,  this  feature  will  rapidly  change.  Chinese 
tin-miners  pour  into  the  Peninsula  literally  by  the  hun- 
dred-thousand— or  did,  until  the  low  price  of  tin,  within 
the  last  two  or  three  years,  checked  the  stream  ;  and 
though  they  leave  in  almost  as  large  crowds,  the  resulting 
increment  has  been  sufficient  to  make  the  Chinese  the 
predominant  population,  and  not  the  Malay. 

The  disorder  consequent  on  this  irruption  of  unsettled 
foreigners  into  Malay  states  totally  unfitted  to  deal  with 
them,  was  the  occasion  of  British  interference  with  the 
latter.  But  it  is  impossible  to  avoid  the  suspicion,  reading 
between  the  lines  of  official  despatches,  that  the  motive  of 
our  action  was  to  open  up  new  fields  to  British  enterprise — 
in  less  impressive  language,  to  push  British  trade. 

1  The  k  is  silent! 
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This  is  an  aim  which,  we  have  it  on  right  reverend 
authority,  covers  a  good  deal  of  the  evils  which  uncivilised 
nations  may  suffer  in  the  process  of  its  execution.  So  that 
one  is  glad  to  find  that  it  plainly  was  not  absent  from  the 
thoughts  of  the  authors  of  our  interference.  For  instance, 
in  the  Legislative  Council  of  the  Straits,  the  Governor 
Jervois  observed  (after  alluding  to  the  slump  in  business 
caused  by  Chinese  competition,  and  glancing  with  a 
prophetic  eye  at  the  miserable  position  of  Singapore,  if 
the  future  should  bring  in  its  lap,  inter  aliay  a  canal  for 
the  isthmus  of  Krao), — 

"  Forewarned  is  forearmed,  and  it  is  our  duty  to  adopt 
such  measures  as  will  secure  the  permanent  prosperity  of 
the  Straits  Settlements,  and  if  possible  afford  a  vent  for  the 
great  competition  which  is  now  so  heavily  weighing  upon 
our  countrymen  who  are  engaged  in  commercial  pursuits. 

"  Now,  gentlemen,  it  seems  to  me  that  one  remedy  for 
the  sources  of  anxiety  to  which  I  have  alluded  lies  at  our 
very  door.  Behind  us  runs  the  Malay  peninsula,  stretching 
to  our  Indian  possessions  on  the  Eastern  coast  of  the  Bay 
of  Bengal;  and  it  is  to  this  peninsula  that  we  must  look 
for  the  field  where  British  commercial  enterprise  can  find 
a  \sic\  scope   in   these  waters  for    its  undertakings  and 

speculations Why  should  not  English  capital 

be  invested  as  readily  in  these  rich  states  as  it  is  in  other 
parts  of  the  world  ?  .  .  .  .  The  answer  can  be  given 
in  two  words — Malay  rule."* 

It  is  curious  that  the  Governor  did  not  anticipate  that 
Chinese  competition  would  extend  itself  to  these  Elysian 
fields ;  and  it  is  instructive  to  remark  that,  if  any  Caucasians 
have  benefited  commercially  by  our  interference,  it  has 
been  the  Germans. 

1  Parliamentary  Paper  (1876)  (c.  1505),  LIV.  76.  It  would  be  unfair  to 
suppress  the  fact  thai  civilisation  and  progress  were  accorded  a  complimentary 
allusion  in  the  same  speech. 
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On  a  previous  occasion  ^  a  member  of  the  Council  had 
put  it  a  little  more  bluntly,  and  with  less  ornate 
philosophy — 

"  Now  I  understand,'*  said  this  speaker,  "  that  one  of 
the  great  complaints  in  this  part  of  the  world'  is  this— 
that  men  do  not  make  money  in  their  business  as  they  did, 
and  expected  to  do,  the  reason  being  the  competition  in 
this  place.  Now,  the  one  way  to  remedy  that  is  to  discover 
and  open  up  fresh  places  of  trade,  and  I  believe  that  what 
you  have  done  is  the  basis  for  extending  the  business  of 
the  Settlement  and  adding  to  the  prosperity  of  the  Straits." 

And  another  councillor*  pointed  with  elation  to  Johor — 
where  the  adoption  of  British  methods  had  sent  up  the 
revenue  on  opium  and  spirit  farms  100  per  cent. 

What  is  to  be  done  after  the  whole  world  has  been 
opened  up  is  not  explained  by  persons  who  adopt  this  line 
of  argument.  Possibly  they  regard  the  human  race  as 
having  only  a  very  insecure  tenure  of  the  earth,  and  as 
justified  accordingly  in  adopting  hand-to-mouth  expedients 
for  a  living. 

It  is  noteworthy  that  a  Dutch  official,  in  addressing  his 
own  countrymen  on  British  methods,  which  he  most  highly 
eulogised,  took  occasion  to  observe  with  commendation 
this  characteristic  of  a  keen  eye  to  business: — "They 
would  remark,  tnier  alidy  how  the  advancement  of  British 
trade  is  the  chief  aim  with  every  government  in  the  Straits 
or  elsewhere  where  the  British  flag  waves  ;  and  that  every 
government  official,  however  much  he  may  talk  of 
humanity  and  civilisation,  devotes  his  attention  in  the 
first  place  to  this."* 

Again,  there  was  a  good  deal  of  endemic  fighting 
in    the    Peninsula.      One   is    often   told   that   no   nation 

1  P.p.  1874  [c»  ""•]  XLV.  257.  a  "And  elsewhere  "—he  might  have 
added,  s  Ibid,  p.  257.  4  Mr,  Kruyt ;  apud  Journal,  Straits  Branch,  Royal 
Aaiatie  Society,  XXVIII.  43. 
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can  tolerate  the  indefinite  perpetuation  of  anarchy 
in  its  neighbourhood.  It  certainly  seems  as  if  nations 
did  not  try  very  hard.  In  this  case  we  mixed  our- 
selves up  in  the  affairs  of  the  Western  States,  notably  in 
the  case  of  Perak,  where  we  took  it  upon  us  to  depose  one 
ruler,  and  to  set  up  another,  whom  we  afterwards  put 
down  again,  observing  that  his  election  by  native  princes 
was  on  board  a  British  vessel,  with  a  man-of-war  along- 
side, and  could  therefore  hardly  be  termed  regular.  But 
this  was  after  he  had  offended  us  very  much,  and  had 
been  proved  to  have  participated  in  the  krissing  of  the 
British  resident — without,  of  course,  being  heard  in  his 
defence,  which  was  an  indignity  to  which  we  could  not 
think  of  submitting  an  independent  Sultan.  At  the  outset 
of  this  interference  we  exacted  from  the  Sovereign  in 
question  the  signature  of  a  very  important  document — the 
treaty  of  Pangkor  :  also  signed  on  board  that  Government 
vessel,  with  her  armed  sister  alongside. 

By  this  treaty  (1875)  the  Sultan  agreed  to  receive  a 
resident,  whose  advice  was  to  be  taken  and  acted  upon 
(except  in  matters  of  Malay  custom),  and  in  accordance 
with  whose  advice  the  State  was  to  be  administered.  A 
similar  treaty  was  made,  about  the  same  time,  with  the 
ruler  of  Sungei  Ujong,  who  solicited  our  interference  to 
settle  him  on  his  throne,  and  with  the  ruler  of  SelSngor. 

From  the  very  first  this  arrangement  seems  to  have 
been  interpreted,  on  the  spot,  as  placing  the  whole 
administration  of  the  States  in  the  hands  of  the  resident, 
who  became  the  nucleus  round  which  a  staff  of  European 
officials  gathered.  Lord  Carnarvon,  then  Secretary  for  the 
Colonies,  struggled  hard,  when  confronted  with  facts  to 
the  contrary,  to  preserve  the  theory  that  the  resident's 
function  was  merely  to  advise,  and  that  the  carrying  out 
of  the  measures  recommended  should  be  left  entirely  in 
the  hands  of  the  native  authorities,  who  were  to  be  gently 
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put  in  the  way  of  learning  to  do  without  advice.  But,  in 
fact,  the  theory  never  corresponded  with  the  practice  for  a 
moment.  The  supineness  of  the  rulers,  and  their  fear  of 
the  British  arms,  combined  to  make  them  respond,  when 
advised  that  such  and  such  an  act  ought  to  be  done : 
"  Very  well ;  do  it  yourself— take  my  signature."  And 
the  administration  was  in  every  branch  controlled  by  the 
British  officials  ;  which  system  has  with  every  year  taken 
additional  solidity  and  extension.  So  that,  in  the  year 
1889,  a  resident  could  write  (with  reference  to  Pahang, 
which  never  had  anything  to  do  with  the  Pangkor  treaty, 
one  may  incidentally  observe)  that,  "  By  the  treaty  of 
Pangkor,  under  which  are  regulated  the  relations  between 
the  British  residents  and  rajas  of  all  the  protected  States, 
it  is  provided  that  each  State  shall  be  administered  and  its 
revenues  collected  by  the  resident,  assisted  by  European 
officers,  in  the  name  of  the  raja."^ 

The  airy  assumption  that  the  Pangkor  arrangement  had 
anything  in  the  world  to  do  with  Pahang,  and  the  apparent 
want  of  acquaintance  with  the  terms  of  that  contract 
displayed  in  this  curious  statement,  are  remarkable 
enough,  but  they  show  with  sufficient  clearness  the  con- 
ceptions entertained  by  officers  on  the  spot  of  the  status  of 
the  sultans  to  whose  courts  they  are  accredited. 

Of  this  system,  and  of  the  position  of  a  resident  under  it, 
it  has  been  said  by  a  high  official  of  the  Straits,  that  "  it 

may  safely  be  affirmed  that the  power  for 

mistakes,  for  extravagance,  for  favouritism,  or  for  what 
can  be  described  as  bullying,  is  more  than  should  be 
placed  in  any  single  hand."* 

But  as  long  as  the  Earl  of  Carnarvon  was  at  the 
Colonial  Office,  this   extension   of  the  scheme   apparent 

Parliamentary  Papers  (1889,  C,  5884),  LVI,  p.  92,  End,  in  despatch  of  iith 
June,  1889. 
2  About  Pirak,  p.  18  (Sir  F.  A.  Swettenham). 
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on  the  face  of  the  treaty  was  never  recognised.  Sir 
Benson  Maxwell,  therefore,  went  rather  too  far  in  writing/ 
as  an  ex-Chief  Justice  of  the  Straits,  that  Lord  Beacons- 
field's  two  Colonial  Secretaries  sanctioned  slavery  by 
absolute  and  active  enforcement  through  their  own  officers 
in  States  "  under  their  absolute  management  and  control." 
If  Perak  was  ever  under  Lord  Carnarvon's  absolute 
management  and  control,  Lord  Carnarvon  did  not  know 
it.  As  has  been  said,  however,  the  local  officers  and  the 
Singapore  Government  assumed  an  authority  which  the 
Imperial  ministers  refused  to  exercise. 

Accordingly,  Sir  F.  Weld,  writing  to  Secretary  Holland 
in  August,  1887,  refers  plainly  to  the  system  as  ^^  our 
administration.""  And  Mr.  H.  Clifford,  a  former  resident 
of  the  highest  experience,  sardonically  remarks  on  "  pro- 
tection— one  of  the  euphemisms  for  annexation."' 

There  was  one  notable  exception,  for  a  few  months,  to 
this  state  of  things.  Perak  waited  ten  months  for  its 
resident,  and  when  he  came,  his  endeavour  to  carry 
out  Sir  Andrew  Clarke's  policy  of  virtually  taking 
over  the  administration  of  the  country  met  with 
considerable  opposition.  It  is  really  impossible  to 
say  how  far  he  actually  carried  that  system  into 
practice.  He  complains  in  his  diary  about  the  diffi- 
culty of  getting  the  Sultan  to  do  anything.  But  it  also 
seems  that  he  personally  found  it  possible  to  do  a  good 
deal — whether  on  his  own  authority,  or  otherwise.  Un- 
fortunately, he  was  inclined  brusquer  les  choses.  He  regarded 
himself  as  the  virtual  ruler  of  the  State,  and  Sultan 
Abdullah  as  a  drag  on  the  wheels  of  government.  Inter- 
preting the  Pangkor  engagement  with  the  pedantic  literal- 
ness  required  by   the  official   Straits  theory,  he  took  the 

1  Timet,  March  25th,  1882 ;  quoted,  Parliamentary  Papers,  1882   [c.  3429], 
XLVI.  p.  22. 

"Parliamentary  Papers,  1888  [c.  5566],  I^XXIII,  p.  3. 
In  a  comer  of  Asia,  p.  8. 
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general  agreement  to  act  in  accordance  with  the  resident's 
advice,  which  had  been  entered  into  by  the  Sultan,  as 
meaning  that  the  Perak  authorities  had  become  puppets, 
existing  solely  to  register  the  Singapore  Government's 
decrees.  And  this  function  he  required  them  to  fulfil  with 
promptitude  and  despatch.  They  had  agreed  in  general 
terms  to  act  upon  his  advice — he  insisted  on  their  complying 
with  his  specific  demands.  They  thought  they  had  gained 
a  counsellor— they  found  that  they  had  got  a  master. 

The  iron  hand  wanted  the  velvet  glove.  In  the  select 
confidences  of  his  diary,  the  resident  was  accustomed  to 
cover  with  the  most  uncomplimentary  epithets  the 
Sovereign  to  whom  he  was  accredited.  That  gentle- 
man's has  surely  been  the  most  variously  interpreted 
of  all  historical  characters,  not  excluding  Hamlet's. 
Looked  upon  with  disfavour  originally,  as  mentally  and 
physically  unfit  to  rule,  it  was  found,  when  he  became  a 
convenient  candidate  for  the  throne  of  Pferak,  that  it  was 
only  necessary  to  be  in  his  company  for  a  few  minutes  to 
see  that  this  was  an  erroneous  opinion.  It  was  discovered 
that  he  not  only  looked  well  in  health,  but  that  he  was 
alert,  and,  for  a  Malay  prince,  more  than  ordinarily  sharp 
and  intelligent — that  he  managed  his  entourage  with  per- 
fect ease,  and  proved  himself  an  able  negotiator.i  He 
also,  according  to  one  of  the  witnesses  against  him,  pos- 
sessed the  useful  and  uncommon  faculty  of  turning  himself 
into  a  spirit.  Scarcely  was  he  seated  on  the  throne  and 
developing  unofiicial  views  on  the  interpretation  of  the 
treaty  of  Pangkor,  before  the  Resident  began  to  write  of 
him,  in  an  engaging  strain  of  friendship,  as  "  The  Baby  at 
Batarabit,"  "  a  vain  little  idiot,"  *'  really  and  truly  only  fit 
for  a  doll,  or  one  of  those  figures  at  a  tailor's  shop  to  show 
off  coats."  The  Mr.  Hyde  in  Abdullah  continued  to 
develop  until  *'  his  imbecility  and  want  of  character  were 
»  p.p.  1874  [c.  nil]  XLV.  169. 
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manifest  at  every  turn  "  to  Sir  Wm.  Jervois,^  who  natur- 
ally dismissed  him  as  **  utterly  impracticable."  Finally 
his  wickedness  culminated  in  events  which  led  to  his  in- 
voluntary visit  to  the  Seychelles.  There,  however,  and  in 
Mauritius,  he  won  golden  opinions  from  all  classes  of  offi- 
cials and  residents,  which  were  embodied  in  testimonials 
which  could  not  have  been  improved  upon  had  he  been 
seeking  an  appointment  as  clerk  to  a  Board  of  Guardians. 

Singapore,  however,  modified  its  views  with  slowness, 
and  the  governor  in  1886  observed  that  Abdullah,  who  was 
anxious  to  be  repatriated,  had  better  remain  at  the 
Mauritius,  **  where  he  seemed  to  be  so  much  better 
appreciated." 

This  is  to  anticipate  events.  Let  us  return  to  Abdullah's 
brief  career  as  Sultan.  The  Hon.  C.  J.  Irving,  who  was 
the  only  dissentient  in  the  councils  of  the  Straits  Govern- 
ment from  Sir  A.  Clarke's  and  Sir  W.  Jervois's  forward 
movement,  had  already  stated  in  a  memorandum  that — 
"The  Malays  are  generally  a  lethargic  sort  of  people, 
much  addicted  to  a  blind  following  of  the  *  customs  of  the 
ancestors  ' ;  then  they  are  a  nervous,  shy,  sort  of  people, 
and  withal  very  touchy  and  ceremonious,  and  with 
high  notions  of  their  own  dignity.  And,  given  such  a 
people,  and  put  down  among  them  a  European  officer, 
whose  sole  duty  it  would  be*to  be  giving  good  advice, 
after  a  short  time  I  should  expect  to  find  a  feeling  of 
worry  and  annoyance  and  exasperation  springing  up  in 
the  minds  of  the  chiefs  against  this  perpetual  visitor  and 
his  perpetual  advice,  however  wise  the  advice  might  be  and 
however  discreetly  given." 

As  we  have  seen,  the  Resident  did  not  limit  himself  to  giv- 

inggood  advice,but  busied  himself  in  enforcing  it  and  seeing 

that  it  was  put  in  practice.  An  immediate  consequence  was 

the  establishment  of  the  worst  possible  state  of  feeling  in 

1  P.p.  1876  [c.  1505]  LIV.  74,  33.  'P.p.  1874  [c.  Ill  I]  XLV .  219. 
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the  country.  The  nervous,  **  touchy  "  Malays  were  irritated 
into  a  constant  state  of  apprehension  and  uncertainty. 
They  found  that  the  Resident  claimed  the  right,  under 
colour  of  tendering  advice,  **  which  must  be  acted  upon," 
of  interfering  in  every  detail  of  government,  and  they 
could  not  tell  how  far  such  interference  would  be  pushed. 
Already  the  Resident  had  pressed  for  the  abolition  of  debt- 
slavery,  called  by  Swettenham — "  The  practice  most 
valued,  most  tenaciously  clung  to  by  every  one  of  rank,  of 
means,  or  influence,  in  the  country." 

Doubtless  their  uneasiness  confirmed  the  Sultan  in  his 
dilatory  ways  of  dealing  with  the  Resident.  A  fresh  step  Wjas 
necessary  in  the  "  forward  policy."     The  new  governor  of 
the  Straits,  Sir  William  Jervois,  extorted  from  Abdullah 
his  sanction  to  a  new  arrangement,  by  which  the  Sultan 
was  formally   to  accept  the  position   which  it   had  been 
expected  he  would  have  been  content  to  occupy — that  of  a 
salaried  mouthpiece  of  the  Straits   government.      Perak 
Avas  thenceforth  to  be  administered  by  British  officers  in 
the  name  of  the  Sultan.     Sir  W.  Jervois  invented  for  these 
the  fancy  titles  of  "  Queen's  Commissioners."    Annexation, 
pure  and  simple,  had  been  hankered  after  as  an  alternative. 
Even  in   1874,  a  speaker  in  the  Legislative  Council,  after 
remarking  that  the  population  of  the  Peninsula  was  only 
seven  to  the  square  mile,  had  naively  observed,  *'  Surely, 
sir,  a  country  like  that  is  very  easily  taken  and  put  under 
the  British  flag  "  !     It  is  difficult  to  speak  with  patience  of 
the  reasons  officially  assigned  for  rejecting  this  piratical 
course,  and  they  deserve  a  fresh  paragraph. 

**  In  carrying  on  the  government  of  the  State  at  present, 
it  would  be  very  inconvenient  if  the  inhabitants  of  Perak 
all  at  once  became  entitled  to  the  rights  and  privileges  of 
British  subjects.  On  the  other  hand,  by  ruling  in  the 
name  of  the  Sultan,  the  form  of  government  will  be  more 
adapted  to  the  conditions  of  the  case,  and  will  enable  us  to 

21 
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deal  easily  with  matters  that  might  be  difficult  of  solution 
under  English  law." 

That  is  to  say,  the  Malays  were  expected  thenceforward 
to  conduct  themselves  in  accordance  with  English  ideas, 
and,  at  the  same  time,  >vere  refused  the  protection  of 
English  law  ! 

An  age  which  is  addicted  to  short  cuts  to  perfection,  and 
which  is  under  the  impression  that  the  benefits  of  a  position 
can  be  easily  enjoyed  without  its  responsibilities,  sees  no 
anomaly  in  such  arrangements.  Nations  blockade  their 
weaker  neighbours,  pretending  to  be  at  peace — it  is  so 
easy !  Troops  are  landed  in  friendly  territories  and  occupy 
custom-houses  or  pillage  capitals — it  is  so  convenient  ! 
There  is  a  Nemesis,  nevertheless,  which  waits  upon  such 
acts  of  international  anarchy  :  and  it  is  difficult  to  believe 
that  there  will  not  be  trouble  in  the  future,  arising  out  of 
the  altogether  absurd  and  anomalous  position  of  depen- 
dent states.  Where  one  state  is  entirely  under  the 
domination  of  another,  as  Cuba  is  under  the  North  Ameri- 
can Federation,  or  as  the  Confederation  of  the  Rhine  was 
under  Napoleonic  France,  it  is  a  dangerous  delusion  to 
speak  of  it  as  *  independent.'  For  these  Malay  States 
whose  policy  we  control,  we  are  responsible.  We  have, 
and  we  exercise,  the  power  of  governing  them.  They 
have  probably. lost  the  right  of  appealing  to  the  world  to 
judge  between  themselves  and  us.  They  are  entirely  at 
our  disposal,  as  much  as  Ireland.  Surely  it  is  a  necessary 
corollary  for  a  freedom-loving  nation,  that  they  should  at 
least  share  the  protection  of  our  law.  Yet  the  courts  in 
England,  with  that  deference  towards  the  Government 
which  is  one  of  the  most  disquieting  features  of  our  time, 
accept  the  Foreign  Office  certificate  that  a  country  is 
independent,  without  so  much  as  inquiring  what  "  indepen- 
dence "  in  the  official  sense  means.  In  other  matters,  the 
P.p.  1876  [c.  1505]  LI V.  3b. 
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courts  are  not  apt  to  be  played  upon  with  words,  and  to  take 
the  shadow  for  the  substance.  It  is  obvious  that  where 
there  is  actual  British  supremacy,  its  exercise  ought  to  be 
controlled  by  British  law.  And  the  courts  which  administer 
that  law  ought  not  to  be  deterred  from  enforcing  this 
principle  in  the  case  of  states  which  are  not  really  inde- 
pendent, merely  because  a  government  department  chooses 
to  give  them  that  name.  The  essential  condition  of  the 
application  of  British  law  is  that  the  place  should  be 
effectively  under  the  power  of  the  British  Crown. 

Sir  Wm.  Jervois  and  his  advisers,  however,  thought  it 
was  possible  and  desirable  to  elude  the  principle  that 
British  authority  means  British  law,  by  a  nice  arrange- 
ment of  epithets.  The  annexation  was  to  be  virtual,  not 
overt.  The  administrators  were  to  be  in  a  position  to 
avail  themselves  of  the  despotic  powers  of  a  Malay  raja. 
They  were  to  keep  one  on  the  throne,  to  maintain  the 
fiction  of  independence,  by  which  alone  such  a  state  of 
thmgs  could  be  supported.  But  he  was  to  be  a  piece 
of  machinery,  designed  to  effectuate  this  particular 
purpose. 

In  pursuance  of  this  new  departure,  which  was  carried 
out  without  communication  with  the  Imperial  Government^ 
the  resident  proceeded  to  post  up  proclamations,  whose 
tenor  was  that  the  country  would  thenceforth  be  adminis- 
tered by  British  officials  in  the  name  of  the  Sultan.  The 
result  was  to  aggravate  enormously  the  bad  feeling  that 
prevailed.  Lord  Carnarvon  subsequently,  on  a  full  review 
of  the  circumstances,  concluded  that  "  the  existing  dis- 
content, which  probably  had  its  origin  in  the  assumption 
by  the  residents  of  an  authority  in  excess  of  that  which  had 
been  contemplated  by  H.M.'s  government  when  the 
Pangkor  engagement  was  approved,  was  materially 
increased  by  the  mode  in  which  Sir  W.  Jervois  induced 
the  Perak  chiefs  to  give  an  involuntary  assent  to  a  system 
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which  deprived  them  of  their  privileges  and  powers."* 
Under  these  circumstances,  the  Resident  decided  to 
proceed  to  a  remote  town,  which  had  never  even  acknow- 
ledged Abdullah's  authority  to  post  up  his  proclamations. 
His  Sikh  guard  quarrelled  with  one  of  the  inhabitants  over 
the  business  ;  a  fracas  ensued,  and  he  himself  was  fatally 
stabbed  in  his  bath. 

The  first  view  the  Straits  Government  took  of  this 
occurrence  was  that  it  was  an  unpremeditated  affray.* 
The  population  of  the  peninsula  are  of  a  highly-strung, 
nervous  temperament,  which  disposes  them  very  easily  to 
lose  control  of  themselves.  In  some  individuals — (in  fact, 
a  large  proportion) — this  predisposition  is  carried  to 
excess,  and  the  subject  can  be  thrown  by  a  sudden  word 
or  gesture  into  a  state  in  which  he  will  perform  any  absurd 
and  dangerous  action  which  may  be  suggested  by  the 
bystanders.  Such  a  person  (called  lat(i)  is  frequently  the 
nmok-rwriVi^r  of  travellers.  The  intruding  soldier  posted 
his  proclamation :  the  village  constable  tore  it  down. 
Nothing  was  more  likely  than  that  the  violent  excitement 
Avhich  naturally  arose  should  excite  the  peculiar  frenzy  in 
question,  nor  that  the  Resident  should  have  been  one  of  the 
victims  of  it. 

But  the  Straits  authorities,  alarmed  by  the  unrest  which 
it  was  now  plain  was  deep-seated  in  Perak,  and  apparently 
under  the  impression  that  the  very  safety  of  Pinang  and 
Singapore  was  in  danger,  gave  ready  credence  to  reports 
which  put  an  uglier  complexion  on  the  matter.  The  con- 
spiracy, which  came  to  be  officially  believed  in,  was 
supposed  to  be  a  fatuous  plot  against  the  Resident's  life, 
concocted  by  Abdullah  and  deliberately  executed  by  the 
village  chief  of  Kota  Lama,  Singapore  still  clung  to  the 
persuasion  thai  there  was  nothing  that  could  possibly  have 

1  p.p.  1876  [c.  1503]  LIV.  29.  Despatch  of  May  20th,  1876. 
«    P.p.   1876  [c.  1505]  LIV.  r.p    2.5,  59. 
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caused  uneasiness  in  Sir  W.  Jervois'  inspiration  ot 
assuming  the  formal  government  of  the  country — which 
was  no  more  than  \yhat  was  meant  from  the  first,  only  put 
into  set  words.  So  it  attributed  the  horrid  plot,  whose 
executants  received  their  victim  in  peace  at  night  and 
despatched  him  by  an  afterthought  in  the  morning,, 
to  a  **  bad*  state  of  feeling  engendered  by  necessary 
reforms     .     .     .     and   fear   of  abolition  of  debt-slavery."* 

This  last  word  needs  a  line  of  explanation.  Debt-slavery^ 
as  we  shall  see,  rested  on  Malay  custom.  And  Malay 
custom  was  expressly  exempted  from  interference  at 
Pangkor.  But  it  seems  that  we  rather  thought  it  our 
province  to  explain  to  the  Malays  what  Malay  cust6m  was, 
and  we  more  than  hinted  that  the  custom  of  debt-slavery,, 
as  practised  in  Perak,  was  not  genuine  old  Malay — and 
therefore,  not  Malay  custom  at  all. 

What  the  truth  was  in  respect  ot  the  alleged  plot,  so 
childishly  contrived,  and  so  clumsily  carried  out,  it  is  im- 
possible to  ascertain.  At  the  most  our  verdict  must  be — 
'*  Not  Proven."  In  her  lively  work,  he  Golden  Cher- 
sonese^  Miss  I.  Bird  balances  the  views  of  Major  McNair 
and  of  the  late  Chief  Justice  of  the  Straits  Settlements  (Sir 
P.  B.  Maxwell)  on  this  and  other  matters  relating  to  our 
dealings  with  Malaysia.  But  Major  McNair's  Sarongand 
Kris  is  merely  a  popular  account  of  the  peninsula  and  its 
history — pleasantly  written,  but  standing  on  quite  a 
different  plane  from  Sir  P.  B.  Maxwell's  Our  Malay  Con- 
questSy  which  is  a  subtle  and  exhaustive  examination  of  the 
probabilities  and  the  evidence.  Most  people  will  prefer 
the  judicial  conclusions  of  the  Chief  Justice,  arrived  at 
after  minute  analysis  of  the  events,  to  the  statements  of 
the  Colonial  Engineer,  which  make  no  pretensions  to  be  more 
than  an  ex  parte  account  of  what  passed,  in  the  light  of  the 

»  Printed  in  accoidance  wiih  tele^^'aphic  usage,  •*dead,'*  in  the  Pailiamentary 
i  aper.  «  P.p.  1876  [c.  1505J  LIV.  p.  59.     Sec  also  p.  159. 
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Government  theory.  McNair's  book,  nevertheless,  is  well 
worth  reading,  from  the  traveller  s  and  ethnologist's  points 
of  view. 

In  pursuance  of  the  mystic  policy  which  demands  that 
Great  Britain  shall  visit  the  consequences  of  her  mistakes 
upon  the  victims  of  them — known,  we  believe,  as  the 
policy  of  **  putting  it  through  " — troops  were  immediately 
sent  to  Perak  in  imposing  quantities  at  the  call  of  the 
Straits  Government.  The  expedition  was  beautifully 
equipped  and  remarkably  successful — except,  Sir  Benson 
Maxwell  remarks,  in  finding  any  enemy  to  fight.  A  sort 
of  rival  sultan  to  Abdullah  was  the  de  facto  supreme 
authority  in  the  territory  where  Passir  Sala  was  situated ; 
and  he  and  his  followers  judiciously  disappeared.  The 
immediate  chief  of  that  village,  with  two  companions, 
likewise  evaded  capture.  Emissaries  reached  them  from 
the  maharaja  of  Johor.when  quiet  had  been  restored  ;  and 
they  emerged  from  their  retreat,  where  they  had  been  secure 
in  spite  of  the  rewards  of  6,000  dols.,  3,000  dols.,  and 
3,000  dols. — immense  sums  in  Malay  eyes — which  had  been 
offered  for  their  capture,  on  a  safe-conduct  being  granted 
them  to  visit  Johor  "to  see  Sultan  Ismail  and  the  Mahar- 
aja." The  safe-conduct  expressly  guarded  them  against 
European  molestation,  until  they  were  sate  in  Johor. 
Nothing,  it  is  true,  was  said  about  their  not  being  prose- 
cuted or  handed  over  to  their  enemies,  because  all  such 
considerations  were  entirely  outside  the  scope  of  the  trans- 
action. The  safe-conduct  was  given  to  enable  them  '*to 
see  Ismail  and  the  Maharaja'' — not  to  enable  them  to 
put  themselves  at  the  disposition  of  the  latter.  Ismail 
was  the  rival  sultan,  above  alluded  to,  who  had  sought  and 
received  an  asylum  at  the  Johor  Court.  The  chiefs  who 
accepted  the  safe-conduct  no  doubt  expected  the  same 
hospitality.  It  may  not  have  been  expressly  promised  to 
them :  the  Johor  emissaries  denied  that  it  was,  and  we 
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need  not  disbelieve  their  assurance.  But  there  is  no 
reason  to  suppose  that  the  chiefs  ever  dreamt  that  such  a 
promise  was  necessary— they  were  going  to  Johor  **  to  see 
Ismail  and  the  Maharaja.'' 

Will  it  be  believed  that  we  pressed  the  literal  words  of 
the  document — "  they  will  be  quite  safe  and  in  peace  U7itil 
they  are  landed  in  Johor" — against  these  Malays,  and 
allowed  the  ruler  of  Johor  to  surrender  them  into  our 
hands  ?  That  we  immured  them  in  jail  ;  that  we  took 
them  to  Perak,  and  set  up  the  simulacrum  of  a  native  court 
to  conduct  a  trial  which  the  Chief  Justice  Maxwell  styles 
*'  a  burlesque  on  justice  which  can  only  excite  pain  and 
humiliation  in  all  impartial  minds  "  *  ;  that  we  set  up  as 
chief  judge  over  them  Yusiif,  who  had  urged  the  late 
Resident  on  at  least  one  occasion  to  **  make  an  example  " 
of  the  accused,  and  will  hereafter  claim  attention  as  the 
person  who  was  alleged  to  have  put  an  ant's  nest  and 
boiling  water  on  the  back  of  a  recaptured  slave  ;  and  that 
we  finally  killed  them  in  the  usual  barbarous  fashion  ?« 

Sir  P.  B.  Maxwell  draws  a  parallel  between  this  proceed- 
ing and  that  of  the  moss-trooper  who  promised  a  prisoner 
to  see  him  safely  in  England,  and  carried  out  his  engage- 
ment by  crossing  the  Tweed  with  him  and  straightway 
bringing  him  back  to  Scotland  and  despatching  him  there. 
He  proceeds,  speaking  of  the  principal  accused— 

"  That  Malay  did  no  more  than  what  any  Englishman 
would  have  done  in  his  place.  He  did  his  duty  to  his 
sovereign  in  resisting  an  attack  on  his  sovereign's  rights ; 
and  though  words  of  disgrace  and  horror  may  be  heaped 
upon  his  grave,  the  time  will  come,  if  it  has  not  come 
already,  when  his  fate  will  leave  very  different  feelings 

1  Out  Malay  Conquests,  page  85. 
^NoTE. — It  is  true  that  they  waited  until  after  the  **  trial "  without  saying  any 
thing  about  their  having  been  led  to  expect  immunity ;  but  in  the  totally  unfamiliar 
circumstances  in  which  they  found  themselves  this  is  scarcely  surprising.     They 
were  ignorant  of  English  and  of  English  ways,  and  may  well  have  thought  *•  least 
said,  soonest  mended.'' 
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from  pride  or  satisfaction  in  all  who  value  the  fair  fame  or 
our  country."  * 

The  name  ot  this  Maharaja  was  Lela.  His  only  monu- 
ment at  present  is  Maxwell's  eloquent  tribute.  The 
Jacobites  waited  a  century  for  their  statues;  the  fallen 
chief  of  Perak  need  not  murmur  in  the  shades  if  theirs  is 
not  yet  sculptured. 

Abdullah  was  lucky  in  not  meeting  the  same  end.  The 
theory  of  the  existence  of  a  set  conspiracy  being  now  firmly 
established  in  the  Singapore  mind,  the  Sultan  was  sum- 
moned to  that  city  to  explain  matters.  It  is  abundantly 
clear  that  he  and  all  his  rajas  would  have  been  extremely 
glad  to  get  rid  of  the  Resident ;  and  there  was  any  amount 
of  evidence  which  really  went  no  further  than  this,  but 
which  was  capableof  being  regarded  as  strong  corroboration 
of  their  views  by  people  possessed  by  the  phantom  of  unholy 
plots,  supported  as  it  was  by  some  direct  testimony.  The 
Sultan  and  two  or  three  other  high  officials  who  were 
associated  with  him  denied  everything  categorically.  They 
were  too  independent  of  Great  Britain  to  be  confronted 
with  their  accusers.  But  they  were  not  too  independent  to 
be  forthwith  deported  to  the  Seychelles. 

There  they  remained  for  fifteen  years,  when  Mr.  Henniker 
Heaton  prevailed  upon  Viscount  Knutsford  to  assent  to 
the  view  that  no  danger  would  arise  from  their  return  to 
Singapore.  Abdullah  has  consistently  refiised  to  admit 
any  complicity  in  the  death  of  his  Resident- and,  indeed, 
it  seems  absurd  that  such  a  step  should  have  been  taken 
at  a  time  when  he  had  just  been  appointed  to  be 
no  longer  Resident,  but  joint  "  commissioner "  with 
a  Mr.  Davidson,  who  was  well  known  and  liked 
by  the  Malays.  The  question  of  Abdullah's  return  had 
seriously  occupied  Colonel    Stanley's  attention   in    1885. 

*  Ibid,,  page  108. 
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He  had  requested  the  Straits  Government  to  furnish  him 
with  their  views ;  and  the  then  Governor  had  produced  in 
triumph,  for  the  first  time,  two  orders  under  Abdullah's  hand 
and  seal,  directing  the  death  of  the  Resident.  The 
Secretary  of  State  dryly  remarked  on  the  belated  appearance 
of  these  compromising  documents— and  they  seem  really 
to  have  been  specimens  of  the  blank  forms,  bearing  the 
genuine  State  chaup  or  seal,  which  were  kept  and  issued 
by  the  Sultan  to  his  officers  for  official  use,  like  stamped 
paper.  The  Governor  further  quoted,  for  the  Secretary's 
benefit,  the  statement  of  "  a  Malay  chief,  a  man  of  the 
highest  rank  and  character,"  who  had  **  lately  affirmed  that 
Abdullah's  guilt  was  incontestable."  Colonel  Stanley, 
perhaps,  was  not  much  impressed  by  the  testimony  of  this 
anonymous  magnifico.  He  did  not  accede  to  Abdullah's 
request  to  return,  but  the  Colonial  Office  was  apparently 
somewhat  struck  by  the  unsatisfactory  nature  of  the  case 
against  the  ex-Sultan ;  and  as  already  stated,  the  latter 
was  returned  in  1891  to  Singapore,  though  not  to  Perak. 

In  Selangor  and  Sungei  Ujong  no  such  difficulties  arose. 
SelSngor  had  been  virtually  depopulated,  and  the  docile 
Sultan  was  a  willing  instrument  in  the  hands  of  his  advisers. 
The  Datu  Klana,  the  ruler  of  Sungei  Ujong,  was  no  less 
ready  to  further  the  views  of  the  Resident.  Circulars  were 
sent  out,  in  1876  and  1878,  to  the  Residents  impressing  on 
them  the  information  that  they  were  advisers  merely  and 
not  rulers.  The  Home  Government  had  insisted  so 
strongly,  after  the  PSrak  disturbances,  on  this  being  made 
clear,  that  the  Singapore  authorities  could  not  decently  do 
less.  But  they  did  not  succeed  in  doing  more— perhaps 
they  did  not  try  to  do  more. 

Here  it  may  be  proper  to  say  that  by  no  word  would  one 
wish  to  diminish  the  credit  justly  due  to  officers  like  Low, 
Murray,  Lister,  and  others  still  in  active  employment, 
whose  behaviour  in  the  delicate  circumstances  in  question 


Digitized  by 


Google 


330  DEBT-SLAVERY  IN  THE   MA.L.\Y  PENINSULA. 

has  been  beyond  all  praise,  conciliating  native  sentiment, 
and  introducing  at  the  same  time  enormous  improvements. 
It  would  not  be  becoming  to  expatiate  on  the  value  of 
oflBcials  who  are  still  in  harness.  But  it  is  enough  to 
say  that  there  is  probably  no  better  Civil  Service  existing. 

Their  work  eventually  induced  the  shy  people  of  the 
Negri  Sembilan  to  accept  a  Resident.  Previously  they  had 
been  so  averse  to  foreign  interference,  that  they  uniformly 
turned  back  travellers.  "  Where  the  needle  comes,"  they 
sensibly  remarked,  '*  the  thread  will  follow."  This  was  in 
or  about  1886. 

In  1888  a  Chinese  British  subject  was  killed  at  Pekan, 
the  chief  town  of  Pahang.  This  was  the  occasion  of  corres- 
pondence, which  ended  in  the  Sultan's  rather  pitiable 
letter  asking  for  a  Resident. 

" Our  enlightened  friend,  the  Maharaja  of  Johor,*'*  the 
devotion  to  British  interests  of  at  least  one  of  whose  pre- 
decessors is  well  known,  has  succeeded  in  avoiding  the 
appointment  of  such  an  officer,  and  the  administration  ot 
the  State  appears  to  be  in  his  hands.  You  cannot  treat  a 
sovereign  who  writes  to  you  *'  My  dear  Governor,"  in  quite 
the  same  way  as  is  proper  when  he  is  obliged  to  adopt  the 
quaint  forms  of  Oriental  politeness,  and  addresses  you  as 
"  our  friend"  in  the  third  person. 

The  States  (Johor  included)  were  federated  in  1895, 
and  a  Residen-General  appointed,  who  does  not  seem  to 
interfere  in  the  administration  of  particular  States.  The 
present  able  and  tactful  occupant  of  the  post  is  Sir  F.  A. 
Swettenham,  whose  work  must  shortly  be  referred  to. 

When  British  officials,  under  the  circumstances  which 
have  been  above  detailed,  went  to  reside  in  the  Protected 
States,  they  found  a  system  existing  which  scandalised 
them  extremely.  This  was  in  the  early  seventies,  it  must  be 
remembered.     Moreover,  they  found  it  first  at  its  worst — 

^    P.p.  1876,  LIV.  p.  77. 
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in  Pdrak.  This  was  the  system,  already  incidentally 
referred  to,  of  debt-slavery.  "The  Malays,"  observes 
Sir  P.  B.  Maxwell,  "did  not,  like  the  fathers  of  their 
civilising  friends,  build  jails  and  immure  those  who  owed 
money  for  a  term  which  might  be  life-long,  at  the  dis- 
cretion of  their  creditors ;  but  their  customary  law, 
engrafted  on  the  Mohammedan,  gave  the  creditor  the 
right  to  the  labour  of  the  debtor,  who  became  his  bonds- 
man. Forgettmg  ....  that  their  own  fathers  had 
long  maintained  a  much  more  hateful  form  of  [slavery]  for 
the  good  of  trade  [the  new  authorities]  were  for  putting 
down  the  evil  with  a  high  hand,  in  breach  of  their  own 
engagements.*''  Converts  are  always  so  enthusiastic! 
Captain  Speedy,  the  Assistant  Resident  stationed  at  L4riit^ 
wrote  *  in  language  of  which  the  emotion  overwhelms  the 
grammar — 

**  One  terribly  unjust  and  cruel  custom,  which  from  the 
earliest  times  has  existed,  and,  I  regret  extremely  to  say, 
still  exists  throughout  P6rak  and  Lartlt,  may  be  given  as 
an  instance  of  the  imperfections  of  Malay  rule.  It  is  that 
called  barutangy  or  slave-debtor. 

"A  Malay,  on  being  unable  to  pay  a  fine  to  which  he 
may  be  sentenced,  becomes  the  slave  of  his  creditor  for 
years,  perhaps  even  for  life  ;  for  the  special  injustice  con- 
sists in  the  fact  that,  even  should  he  be  subsequently  in  a 
position  to  pay  for  his  ransom,  the  creditor  is  not  bound 
to  receive  it ;  and  should  the  money  not  be  paid,  although 
the  debtor  is  willing  and  able  to  pay  it,  not  only  himself 
but  his  family  and  descendants  become  slaves. tor  ever  to 
the  creditor  and  his  descendants. 

*'  Another  phase   of  the  custom,  more  grossly   wicked, 

possible,  than  that  above  described,  is  that,  should  a 
man  hive  borrowed  money  for  a  given  time,  and  be  at  the 

*  OvLT  Malay  CanqntatSj  3.     (1878  :  King,  Westminster.) 
P.p.  1875  [C.  1320].     LIII.  p.  76. 
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expiration  of  the  period  unable  to  pay,  he  and  his  family 
in  like  manner  become  debtors  [slaves  ?]  for  life. 

"  One  instance  of  this  custom  may  suffice — /' 

Captain  Speedy  then  relates  a  story  retailed  in  a  some- 
what condensed  form  by  Miss  Bird.*  '*  The  aunt  of  a 
Malay  policeman  in  Larfit,  passing  near  a  village,  met 
an  acquaintance,  and  taking  a  stone  from  the  roadside,  sat 
down  upon  it  while  she  stopped  to  talk,  and  on  getting  up 
forgot  to  remove  it.  An  hour  later  a  village  child  tripped 
over  the  stone  and  slightly  cut  its  forehead.  The  placing 
the  stone  in  the  pathway  was  traced  to  the  woman,  who 
was  arrested  and  sentenced  to  pay  a  fine  of  25  dols.,  and 
being  unable  to  pay  it,  she  and  her  children  became  slave- 
debtors  to  the  father  of  the  child  which  had  been  hurt. 

**  I  sent  to  the  village  to  inquire  correctly  into  the  case, 
and  found  it  exactly  as  the  man  had  stated,  and,  moreover, 
I  discovered  that  this  was  an  instance  in  which  the  creditor 
wished  to  exercise  his  prerogative  of  claiming  the  family 
as  his  rightful  slaves  instead  of  accepting  the  fine,  for  he 
repeatedly  refused  to  do  so — even  when  it  was  offered  ;  and 
it  was  not  until  I  threatened  him  severely  that  he  consented 
to  accept  it. 

"  I  beg  to  state  that  this  circumstance  took  place  before 
I  accepted  service  under  H.M.  Government  in  Larut ; 
but  the  custom  still  exists,  though  I  earnestly  hope  it  may 
soon  be  a  thing  of  the  past. 

"  The  Oriental  custom  by  which  a  debtor  becomes  the 
slave  of  his  creditor  until  he  has  liquidated  his  debt  may 
be  admissible;  but  that  this  should  degenerate  into  the 
possibility  of  enslaving  a  whole  family,  and  not  only  for  an 
error,  but  for  accidents  which,  like  the  above,  [?]  may 
happen  merely  through  mischance,  is  a  most  unwarrantable 
perversion  of  the  term  *  justice.' 

The  Ooldtfn  CJiemmeae,  p.  360, 
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"In  this  manner  about  three-fourths  of  the  Malay  popula- 
tion are  bound  over  to  the  remaining  one-fourth."^ 

In  this  fearly  mention  of  the  custom  there  are,  as  was 
natural,  some  inaccuracies.  Two  monographs,  by  Sir  F. 
A.  Swettenham*^  and  the  late  Sir  W,  E.  Maxwell*  (then 
Mr.  Swettenham  and  Mr.  Maxwell),  respectively,  give  more 
detailed  and  accurate  information,  which  may  be  supple- 
mented by  a  despatch  *  from  the  P6rak  Resident  to  the 
Secretary  of  Singapore,  dated  28th  July,  1875, 

In  Malay  society  the  bulk  of  the  people  are  poor.  The 
wealth  is  concentrated  in  the  hands  of  the  rajas,  who  by 
means  of  forced  loans  would  soon  despoil  a  subject  of  any 
extra  riches  he  might  acquire.  Consequently,  any  want  of 
money  makes  it  necessary  for  a  subject  to  apply  to  the 
raja  for  funds.  The  loan  is  well  secured.  If  unable  to  pay 
back  the  goods  or  money,  the  debtor  is  foreclosed  upon  by 
the  creditor,  and  is  **  liable  to  be  taken  up  (not  by  any 
process  of  law,  but  mero  motu)y  treated  as  a  slave,  and  made 
to  work  in  any  way  that  the  creditor  chooses  :  the  debtor's 
earnings  go  for  nothing,  but  are  the  property  of  the 
creditor,  who  gives  no  wages  for  the  work  done,  and  allows 
no  credit  towards  the  reduction  of  the  debt." 

One  might  almost  be  reading  a  commentary  on  the 
Roman  institution  of  nexal  indebtedness.  As,  for  instance, 
Muirhead  tells  us* : — 

"  The  right  of  a  nexal  creditor,  whose  debtor  was  in 
default,  was  at  his  own  hand,  and  without  any  judgment 
affirming  the  existence  of  the  debt,  to  apprehend  him,  and 
detain  him,  and  put  him  to  service  until  the  loan  was 
repaid." 

1  The  proportion  was  really  very  much  lower. 

a  Pp.  1882  [c.  342]  xlvi,  p.  9. 

8  Ibid.  1882  [c.  342]  xhi.p.  16. 

4  Pp,  1882  [c.  342]  xlvi.  p.  6. 

6  Ibid. 

«j  Botnan  Law,  p.  153. 
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The  same  writer  says* : — 

"  The  circumstances  of  the  poorer  plebeians  were  such  as 
to  make  it  almost  impossible  to  avoid  borrowing.  Their 
scanty  means  were  dependent  on  the  regular  cultivation 
of  their  little  acres,  and  on  each  operation  of  the  agricul- 
tural year  being  performed  in  proper  rotation  and  at  the 
proper  season.  But  this  was  every  now  and  again  inter- 
fered with  by  wars,  which  detained  them  from  home  at 
seed-time  or  harvest,  practically  rendering  their  farms 
unproductive,  and  leaving  them  and  their  families  in  straits 
for  the  commonest  necessaries  of  life.  A  poor  peasant,  in 
such  a  case,  had  no  alternative  but  to  apply  to  a  capitalist 
for  a  loan  either  of  corn  or  money.  ...  It  was  not  to 
be  had  without  security.  .  .  .  failing  all  [else]  the 
debtor  had  to  yield  liimself  to  his  creditor  in  de  facto 
servitude  per  acs  ct  libram.  And,  again — '*  Not  content 
with  the  slave's  work  he  exacted  from  his  debtor,  the 
creditor  too  often  treated  him  as  if  really  and  truly  a  slave, 
and  not  a  Roman  citizen.     ... 

"  To  such  a  height  did  the  system  grow,  that  often  these 
free  bondmen  might  be  reckoned  by  thousands,  and  that  the 
saying  was  almost  justified  that  every  patrician's  dwelling 
had  become  a  private  prison-house.  [Livy,  vi.  36.]  For 
it  so  happened,  owing  to  causes  already  explained,  that 
for  a  long  time  it  was  almost  exclusively  in  patrician 
hands  that  capital  had  accumulated,  so  that  they  were  the 
lenders  and  oppressors,  and  the  poor  plebeians  the  borrowers 
and  oppressed." 

T.  Baty. 

{To  he  amtinued), 
iRoman  Law,  p. 92. 
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VIII,— CURRENT  NOTES     ON    INTERNATIONAL 

LAW. 

Manohoria. 

The  Anglo-German  Convention  of  last  October— which 
it  was  hoped  might  be  a  means  of  securing  the  territorial 
and  political  integrity  of  China — has  not  had  long  to  wait 
for  an  opportunity  of  shewing  whether  it  can  prevent  one 
member  of  the  concert  of  Powers  from  taking  isolated 
action  in  order  to  obtain  exclusive  territorial  and  trading 
advantages  for  itself  in  Chinese  territory;  for  such  must 
be  admitted  to  be  the  effect  of  the  negotiations  between 
Russia  and  China  with  reference  to  Manchuria,  whether  a 
temporary  or  a  permanent  arrangement  is  contemplated* 
The  wording  of  the  Convention  is  wide  enough  to  apply 
to  Manchuria  no  less  than  any  other  province  of  China; 
and  although  it  has  been  stated  on  behalf  of  the  German 
Foreign  Office  that  Manchuria  is  excluded  from  the  scope 
of  the  agreement,  and  that  consequently  the  contingency 
does  not  arise  upon  which  the  contracting  parties  are  to- 
be  at  liberty  to  consider  how  they  can  protect  their 
interests,  and  this  view  seems  to  be  shared  perhaps  re- 
luctantly by  our  own  Foreign  Office,  Japan  has  declared 
that  she  reads  the  words  of  the  treaty  in  their  fullest  appli- 
cation. The  United  States  have  also  already  declared  to- 
all  the  other  Powers,  who  have  been  taking  joint  action  in 
the  military  expedition  to  Peking  and  the  negotiations 
now  proceeding  there,  that  they  consider  it  inexpedient  for 
the  Chinese  to  make  any  independent  arrangement  with 
any  foreign  Power  while  those  negotiations  are  ia 
progress. 

The  chief  interest  accordingly  of  the  two  recently  issued 
Ulue  Books  {China  No,  i  and  No.  2,  1901J  lies  in  the  decla- 
rations and  actions  of  Russia  with  regard  to  China  from 
the  outset  of  the  troubles.     In  July  last,  Count  Lamsdorff 
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Stated  that  the  policy  of  Russia  in  dealing  with  the  situa- 
tion created  by  the  anti-foreign  outbreak  in  China  was  in 
complete  agreement  with  the  fundamental  principles 
already  accepted  by  the  Powers  as  bases  of  policy  towards 
China,  namely:  (i)  maintenance  of  the  union  between  the 
Powers;  (2)  maintenance  of  the  existing  system  of  govern- 
ment in  China ;  (3)  exclusion  of  anything  that  might  lead 
to  the  partition  of  China  ;  (4)  the  re-establishment  by 
common  effort  pt  a  legitimate  central  government  capable 
of  assuring  order  and  security  by  the  country.  A  little 
later  the  Russian  Foreign  Minister  opposed  the  sugges- 
tion of  Japan  being  given  a  "  mandate  "  for  independent 
action  at  Peking  which  might  found  a  right  to  an  inde- 
pendent solution  or  other  privileges. 

On  July  20th  the  British  Foreign  Office  was  informed 
by  the  Russian  representative  that  the  view  ot  his 
Government  regarding  "the  ulterior  militarj'-  measures 
which  may  eventually  have  to  be  taken  in  China"  was 
that  there  should  be  unity  of  action  between  the  inter- 
national detachments  of  troops  in  Chinese  territory  (which 
subsequent  explanation  showed  to  be  Pechili  only)  but  that 
elsewhere  each  Power  could  act  for  itself  where  its  interests 
are  concerned,  e.g,^  Russia  would  take  independent 
military  action  in  the  north  ot  China  bordering  on  her 
own  territory  and  the  railway.  On  August  8th  the 
Russian  troops  occupied  Niu-chwang  (a  treaty  port),  and 
took  over  the  administration ;  but  this  was  stated  by 
Count  Lamsdorff  to  be  only  a  temporary  measure,  and  the 
Russian  representative  here  informed  our  Foreign  Office 
that  although  the  progress  of  events  had  forced  Russia  to 
occupy  Niu-chwang  and  to  send  troops  into  Manchuria,  as 
soon  as  the  country  was  pacified  they  should  be  with- 
drawn, provided  that  such  action  did  not  meet  with 
obstacles  caused  by  the  proceedings  or  the  Powers 
Again,   on   September    loth  and   on   February    6th,    the 
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Russian  Foreign  Minister  renewed  his  previous  assurances 
to  the  British  Ambassador  that  Russia  had  no  intention  to 
take  advantage  of  the  present  crisis  to  extend  her  territory 
and  influence  at  the  cost  of  China  by  permanently  occupy- 
ing territory  on  the  right  bank  of  the  Amur,  and  declared 
that  Russia  had  neither  made,  nor  was  making,  any 
permanent  arrangement  or  convention  with  China  which 
would  give  Russia  new  rights  and  a  virtual  protectorate 
in  South  Manchuria,  but  that  a  modus  vivendi  was  being 
arranged  between  the  local  Chinese  civil  authorities  and 
the  Russian  military  authorities  there. 


In  spite  of  these  categorical  assurances  there  are  circum- 
stantial rumours  of  negotiations  between  Russia  and  the 
Chinese  Government,  in  which  concessions  of  exclusive 
police  or  military  rights  in  Manchuria  and  exclusive  trading 
rights  in  the  Russo-Chinese  frontier  provinces  are 
demanded,  which,  coupled  with  the  actions  of  the  Russian 
military  authorities  in  occupying  and  administering  Man- 
churia and  questioning  the  right  of  British  men-of-war  to 
visit  the  Blonde  islands  in  the  Gulf  of  Pechili,  may  well 
cause  suspicion  of  a  virtual  Russian  protectorate  being 
established  over  Manchuria.  The  modem  protectorate 
differs  in  very  little  from  territorial  sovereignty,  now  that 
protecting  states  generally  claim  the  right  to  administer 
justice  to  all  persons  including  subjects  of  other  states,  and 
to  treat  the  territory  as  their  own  for  most  purposes  as 
regards  other  Powers.  If  other  Powers  follow  suit,  the 
commercial  treaties  may  become  valueless  by  the  par- 
tition of  China  into  exclusive  spheres  of  influence.  But, 
after  the  expressed  adherence  of  the  Powers  acting  in 
concert  at  Peking  to  the  principle  of  maintaining  the  terri- 
torial integrity  of  China  stated  in  the  Anglo-German 
agreement,  any  one  or  more  of  those  Powers  would 
seem  to  be  acting    within   their  rights    if  they  should 
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adopt  the  line  of  policy  suggested  by  the  circular  note  of 
the  United  States  Government,  and  if  on  the  ground  of 
that  common  principle  and  the  common  commercial  inte- 
rests of  the  world  in  China  they  should  refuse  to  recognise 
the  validity  ot  any  arrangements  made  between  any  one 
Power  and  China  until  the  future  position  of  China  towards 
the  Powers  collectively  after  the  recent  outbreak  has  been 
settled.  Similar  action  by  Great  Britain  in  1878  at  the  end 
of  the  Russo-Turkish  war  obtained  the  settlement  of  the 
Eastern  question  at  the  Congress  of  Berlin  ;  and  a  similar 
general  international  arrangement  might  secure  the 
peaceful  development  of  China  on  the  basis  of  the  "  open 
door"  policy— which  is  merely  upholding  the  treaty  rights 
already  existing. 

Submarine    Cables. 

In  view  of  the  already  vast  system  ot  submarine  tele- 
graph cables,  and  the  undertakings  of  a  British  Pacific 
cable  and  a  French  Marseilles-Algiers  cable,  it  may  be 
worth  while  to  recall  the  fact  that  the  safety  of  these 
cables  in  war  has  no  guarantee  in  International  law  beyond 
the  resolutions  of  the  Institute  of  International  Law 
adopted  at  their  Brussels  Conference  in  1879,  namely, 
that  submarine  cables  uniting  two  neutral  countries  should 
be  held  inviolable,  that  it  is  desirable  that  when  telegraphic 
communication  by  their  means  has  to  cease  owing  to  a 
state  of  war  the  belligerents  should  strictly  confine  them- 
selves to  measures  necessary  for  preventing  the  use  of  the 
cables,  and  that  such  measures  should  cease  or  their 
consequences  be  made  good  at  the  earliest  possible 
moment  after  the  cessation  of  hostilities.  In  the  course 
of  the  discussion  at  the  Conference  it  was  declared  im- 
possible to  neutralise  such  cables  or  to  guarantee  their 
safety  in  war  farther  than  this,  as  the  exigencies  of  war 
might  require   interterence  with  cables   connecting    two 
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territories  of  one  belligerent  or  the  territories  of  the  two 
belligerents,  and  cables  connecting  one  of  the  belligerent 
countries  with  a  neutral  country  would  be  open  to  the  same 
danger.  It  will  be  remembered  that  the  American  Admiral  in 
Cuban  waters  in  the  recent  Spanish- American  War  placed 
the  end  of  a  cable  on  board  his  ship  in  order  to  control  its 
use,  and  the  British  fleet  did  the  same  before  attacking 
Alexandria  in  1882.  Ten  years  before  the  Institute  con- 
sidered the  question,  the  United  States  Government  had 
framed  a  project  for  the  protection  of  submarine  cables, 
which  was  to  be  of  equal  force  in  a  state  of  peace  or  war, 
and  had  invited  the  other  Governments  to  attend  a  con- 
ference (which,  however,  did  not  take  place)  for  its  con- 
sideration.   

The  Submarine  Cables  Convention  of  1884,  to  which  all 
the  leading  powers  were  parties,  mainly  proceeded  on  the 
lines  suggested  by  the  Institute  ;  and,  as  a  result,  in  peace 
time  these  cables  are  protected  not  only  by  International 
law,  but  also  by  the  municipal  criminal  law  of  each 
country  adhering  to  the  convention.  By  its  fifteenth 
article,  however,  the  convention  expressly  declared  that  it 
did  not  in  any  way  restrict  the  freedom  of  action  of  belli- 
gerents ;  the  British  representative,  in  signing  it,  declared 
formally  that  this  meant  that  in  time  of  war  a  belligerent 
signatory  of  the  treaty  would  be  free  to  act  as  regards  such 
cables  as  if  the  treaty  did  not  exist;  and  the  Belgian  pleni- 
potentiary made  a  similar  intimation. 


At  the  (abortive)  Brussels  Conference  of  1874,  con- 
vened to  consider  an  international  understanding  with 
regard  to  the  laws  and  customs  of  war,  the  Danish 
delegate  had  suggested  that  cables  d*atterrissage  (or 
cables  connecting  submarine  cables  with  land  tele- 
graphs) should  be  included  in  the  category  of  moveable 
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property  suitable  for  military  purposes,  comprising  rail- 
ways, telegraphs,  etc.,  which  a  belligerent  occupying  the 
country  could  appropriate  and  use  on  condition  of  restoring 
them  at  the  restoration  of  peace  ;  and  at  the  Hague  Con- 
ference the  representative  of  Denmark  renewed  this  pro- 
posal, which  was  supported  by  the  special  committee.  Our 
Admiralty  and  War  Office,  however,  on  being  consulted, 
expressed  views  contrary  to  the  addition,  the  latter  regard- 
ing it  cis  unnecessary  because  a  dominant  military  power 
by  land  could  already  control  the  landing  places  of  the 
cables  and  because  the  subject  would  be  better  dealt  with 
in  connection  with  an  international  understanding  with 
regard  to  submarine  cables.  Accordingly,  on  the  subject 
coming  before  the  Conference,  the  British  representative 
objected  that  this  was  a  naval  question,  and,  therefore, 
beyond  the  scope  of  the  Conference,  and  at  his  request 
the  Danish  delegate  withdrew  the  proposal;  but  he  de- 
clared that  his  Government  remained  convinced  that  there 
were  sound  reasons  for  giving  to  submarine  cables  the 
same  protection  as  land  telegraphs  enjoyed,  and  the 
Roumanian  representative  expressed  the  same  view. 


The  code  of  International  Law,  drafted  by  Mr.  David 
Dudley  Field,  contained  a  provision  that  submarine  cables, 
so  long  as  not  used  for  military  purposes  should  not  be  the 
objects  of  hostilities,  and  must  be  protected  by  each  bel- 
ligerent to  whomsoever  belonging ;  and  when  a  cable  was 
projected  from  Europe  to  South  America,  France,  Hayti, 
Brazil,  Portugal,  and  Italy  signed  a  convention  in  1864 
engaging  that  it  should  be  inviolable  in  war  no  less  than 
in  peace.  It  might  no  doubt  be  impossible  to  debar  by 
convention  a  belligerent  from  interfering  with  these  cables 
when  there  is  a  military  necessity  for  him  to  do  so ;  but  if 
the  limited  protection  granted  to  land  telegraphs  were 
extended  to  them^  they  could  be  used  by  the  belligerent  in 
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any  way  necessary  for  the  purposes  of  the  war,  while  there 
would  be  an  obligation  to  restore  them  at  the  return  of 
peace.  If  they  were  made  inviolable  on  the  high  seas,  and 
at  their  various  landing  places  were  considered  as  land 
telegraphs,  a  belligerent  could  then  prevent  an  enemy 
using  them  for  his  own  purposes,  and  any  injury  done  to 
them  could  be  more  easily  repaired.  Nor  is  it  likely  that 
a  naval  power  would  lose  by  this  becoming  law,  for  it 
is  doubtful  whether  any  fleet  however  large  could  prevent 
an  ocean  cable  being  cut  at  some  point  of  its  course. 


The  Hay-Paunoefote  Treaty. 


As  was  anticipated,  the  British  Government  has  rejected 
the  United  States  Senate's  amendments  to  the  Hay« 
Pauncefote  treaty,  and  the  treaty  lapses  for  want  of 
ratification  within  the  specified  time.  Lord  Lansdowne's 
reasons  for  his  action  are  based  partly  on  grounds  of  policy, 
partly  on  the  nature  of  the  proposed  convention  in 
its  amended  form.  The  grounds  of  policy  are,  put 
shortly,  that  the  British  Government  consented  to  open 
negotiations  on  the  American  Government  expressing  its 
desire  to  obtain  such  modifications  of  the  Clayton-Bulwer 
treaty  as  would  enable  the  United  States  Government  to 
undertake  itself  the  construction  of  the  inter-oceanic  canal 
by  the  Nicaraguan  route  and  thus  control  a  practical  water- 
way between  the  Atlantic  and  the  Pacific,  which  was  of 
increasing  importance  in  view  of  the  expansion  of  American 
power  in  the  Pacific,  so  far  as  should  be  consistent  with 
the  main  principle  of  neutralisation  embodied  in  the  former 
treaty.  On  finding,  however,  after  the  treaty  (which  made 
considerable  concessions  to  the  United  States)  had  been 
drafted  that  no  progress  could  be  made  by  the  Joint  High 
Commission  then  sitting  to  discuss  the  outstanding 
differences  between  Canada,  Great  Britain,  and  the  United 


Digitized  by 


Google 


342  CURRENT   NOTES   ON   INTERNATIONAL   LAW. 

States  owing  to  the  latter  refusing  to  make  any  concessions, 
Lord  Salisbury  declined  to  proceed  with  tlie  treaty  and 
only  subsequently  consented  to  reopen  negotiations  on  the 
basis  of  the  treaty  proposals  already  put  forward. 


Lord  Lansdowne's  criticism  of  the  effect  of  the  Senate's 
amendments  goes  to  three  points :  that  the  treaty  in  this 
form  did  not  contain  the  existing  renunciation  by  the 
parties  of  their  freedom  of  action  in  Central  America ; 
that  the  concession  of  military  control  over  the  canal  to 
the  United  States  would  give  them  undue  military  advant- 
ages over  Great  Britain ;  and  that  the  omission  of  the 
provision  of  the  Clayton-Bulwer  treaty  that  other  Powers 
should  be  given  notice  of  the  treaty  and  be  invited 
to  adhere  to  it  would  have  the  effect  of  placing;  the 
neutrality  of  the  canal  under  the  guarantee  of  the  two 
contracting  Powers  only,  and  of  putting  Great  Britain  at 
a  disadvantage  with  other  Powers  who  would  not  be  bound 
to  respect  the  stipulation  of  neutrality.  Lord  Lansdowne 
further  denied  that  the  provisions  of  the  Convention 
relating  to  the  Suez  Canal,  which  safeguard  the  interests 
of  the  Egyptian  Government,  constituted  any  analogy  to 
the  proposed  military  control  of  the  canal  in  case  of 
necessity  by  the  United  States,  which  was  not  the  terri- 
torial sovereign. 


Due  allowance  can  be  made  for  the  considerations 
that  the  two  canals  do  not  stand  on  quite  the  same 
footing,  the  status  of  the  respective  countries  not  bemg 
the  same,  and  ownership  by  an  international  company 
differing  from  that  by  a  foreign  Power,  in  that  the 
latter  might  naturally  expect  to  obtain  some  advantage 
in  return  for  the  expense  of  construction  and  maintenance 
of  a  work  which  other  nations  are  going  to  use,  and  that 
such  a  canal  would  be  of  far  greater  strategical  value  now 
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to  a  North-American  Power  than  it  would  have  had  in 
1850.  But  it  must  be  remembered  that  Great  Britain's 
interests  in  such  a  canal,  great  as  they  are,  might  have 
been  much  greater  if  the  Clayton-Bulwer  treaty  had  not 
prevented  her  expansion  in  Central  America  beyond  the 
limits  of  her  possession  of  the  Colony  of  Honduras, 
and  the  consideration  for  her  renunciation  of  freedom 
of  action  in  Central  America  was  that  the  United  States 
and  herself  should  remain  on  a  footing  of  equality  in  the 
Isthmus.  If,  as  was  at  first  expected,  British  capital  had 
constructed  the  canal,  Great  Britain  could  have  claimed  no 
preferential  rights.  It  is  to  be  hoped,  however,  that  a  fresh 
treaty  on  the  original  lines  of  the  Hay-Pauncefote  project 
will  be  soon  substituted  for  the  Clayton-Bulwer  agreement 
which  is  admittedly  now  out  of  date. 


South  Africa. 

The  war  in  South  Africa  still  continues ;  and  will  do  so 
so  long  as  the  Boer  operations  are  carried  on  by  organised 
bodies  of  men  under  the  orders  of  regular  chiefs  and  acting 
according  to  military  rules  of  movement.  But  with  the 
definite  occupation  of  the  country,  the  dispersion  of  these 
hostile  bodies,  and  the  ceasing  of  any  organised  collective 
hostilities  against  the  British  forces,  the  state  of  war  and 
the  privileges  of  belligerents  also  may  be  considered  as  at 
an  end.  In  this  connection  the  provisions  of  the  Instructions 
for  the  United  States  armies  in  the  field  (Lieber's  Code  oi 
1863)  may  be  noted.  Article  52  declares  that  no  belligerent 
has  the  right  to  declare  that  he  will  treat  every  captured 
man  in  arms  of  a  levy  en  masse  as  a  brigand  or  bandit,  but 
if  the  people  of  a  country  or  any  part  of  it  already  occupied 
by  an  army  rise  against  it  they  are  violators  of  the 
laws  of  war  and  are  not  entitled  to  protection.  By 
Article  81,  men  or  squads  of  men  who  commit  hostilities 
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whether  by  fighting  or  by  inroads  for  destruction  or 
plunder,  or  by  raids  of  any  kind  without  com- 
mission, without  being  part  of  the  organised  hostile 
army  and  without  sharing  continuously  in  the  war,  but 
who  do  so  with  intermittent  returns  to  their  homes  and 
avocations,  or  with  the  occasional  assumption  of  the 
semblance  of  peaceful  pursuits,  divesting  themselves  of 
the  character  and  appearance  of  soldiers  are  not  public 
enemies,  and  therefore  if  captured  they  are  not  entitled 
to  the  privileges  of  prisoners  of  war.  Article  84  applies 
the  same  rule  to  armed  prowlers  or  persons  of  the  enemy's 
territory  who  steal  within  the  lines  of  the  hostile  army  for 
the  purpose  of  robbing,  killing,  or  of  destroying  bridges, 
roads,  or  canals,  or  of  robbing  or  destroying  the  mail  or 
cutting  the  telegraph  wires;  as  also  to  war  rebels  or  persons 
within  an  occupied  territory  who  rise  in  arms  against  an 
occupying  or  conquering  army,  or  against  the  authorities 
established  by  the  same.  It  is  to  be  hoped  that  the 
adoption  of  these  measures  will  not  be  found  necessary 
before  peace  can  be  established. 


An  interesting  point  is  raised  by  the  announcement  that 
the  annexation  of  the  former  Republics  does  not  pass  to 
the  British  Government  the  rights  of  the  Transvaal  Govern- 
ment to  compensation  from  the  British  South  Africa  Com- 
pany for  damages  done  by  the  Jameson  Raid.  Phillimore 
[International  LmVj  vol.  iii.,  827,  3rd  Edition),  in  discussing 
the  power  of  the  conqueror  over  incorporeal  things  belong- 
ing to  the  conquered  State,  states  that  "  when  debts  due  to 
the  enemy  State  be  situate  in  the  conqueror's  own  country 
they  cannot  be  acquired  upon  the  principle  on  which  debts 
in  the  conquered  country  are  seized  ;  they  are  not  a  part 
of  the  bellica  occNpatio.ihey  are  not  captured  simultaneously 
with  the  land  in  which  they  are  situate,  but  they  are 
ac£[uired  on  the-^principle  that  when  war  has  broken  out  a 
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belligerent  has  a  right  to  compel  his  own  subjects  to  pay 
to  their  own  State  the  debts  due  from  them  to  the  enemy 
State."  In  English  law,  however,  this  right  of  the  Crown 
is  now  regarded  as  obsolete  {Attorney  General  v.  Weeden, 
1669,  Parker  267 ;  Fiirtudo  v.  Rogers,  3,  Bos.  and  P.  191) ;  and 
in  Wolff  V,  Oxholniy  the  Court  of  King's  Bench  determined 
that  the  action  of  the  Danish  Government  which  in  the  war 
in  1807  had  issued  an  ordinance  sequestrating  all  debts  due 
to  English  subjects  from  Danish  subjects  and  ordering 
them  to  be  paid  into  its  Treasury  was  a  violation  of  Inter- 
national Law,  and  consequently  that  it  was  no  defence  for 
a  Danish  subject  who  had  so  paid  the  amount  of  his  debt 
owing  to  a  Dane  naturalised  in  England  (6  M.  and  S.  100). 
Whether  this  is  correct  as  a  statement  of  International  law 
on  this  point  may  be  doubtful,  for  the  large  body  of  jurists 
hold  that  the  right  of  confiscating  the  debts  of  an  enemy 
is  a  corollary  to  the  right  of  confiscating  his  property 
(Phillimore,  iii.  145-147,  853) ;  but  the  right  in  International 
law  certainly  seems  to  have  fallen  into  disuse. 


Considerable  comment  has  been  made  on  the  reputed 
ill-treatment  and  execution  by  the  Boer  Generals  of  their 
countrymen  sent  as  peace  envoys  from  the  British  head- 
quarters to  treat  for  peace  with  the  Boer  forces  under  the 
protection  of  a  flag  of  truce.  The  rule  of  the  inviolability 
of  persons  under  a  flag  of  truce  is  absolute,  subject  to  the 
understanding  that  by  the  rules  of  war  a  military  com- 
mander may  refuse  to  receive  a  flag  of  truce,  if  he  does 
receive  it  he  may  forbid  it  to  return,  he  is  not  obliged  to 
cease  fire  or  stop  his  operations  because  of  its  approach, 
and  he  has  the  right  to  prevent  an  enemy  taking  advan- 
tage of  his  mission  to  obtain  information  or  to  tamper  with 
the  hostile  forces.  In  case  of  the  envoy  abusing  his  posi- 
tion he  may  be  detained  temporarily,  and  if  he  has  so 
taken  advantage  or  commits  an  act  of  treachery  he  forfeits 
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his  inviolability.  Washington  thus  seized  persons,  though 
protected  by  a  flag  of  truce,  on  the  ground  that  they  were 
deserters  and  traitors,  persons  whom  crime  rendered 
amenable  to  the  civil  law  ;  and  Hall  {International  Law 
563)  expresses  the  opinion  that  deserters,  whether  bearing 
or  in  attendance  on  a  flag  of  truce,  are  not  protected  by  it, 
and  may  be  seized  and  executed  on  notice  being  given  to 
the  enemy  of  the  reason  of  their  execution.  The  latter's 
authorities  do  not,  however,  bear  out  this  wide  statement : 
e,g,y  Halleck  only  says  that  deserters  where  found  by  a  belli- 
gerent among  his  enemies  have  no  protection  by  any 
compact  of  war  such  as  truce,  capitulations,  Cartels,  etc., 
unless  specially  mentioned,  or  the.  stipulations  of  amnesty 
are  wide  enough  to  cover  these  (iL,  33).  The  general 
international  practice  to-day  seems  in  any  event  to  make 
a  person  covered  by  a  flag  of  truce  and  admitted  within 
hostile  lines  inviolable,  unless  he  transgresses  one  of  the 
conditions  named  above,  whether  he  can  be  considered  a 
deserter  from  his  former  allegiance  or  not. 


The  reported  willingness  of  the  British  Government  to 
pay  a  limited  amount  of  compensation  to  subjects  ot 
neutral  Powers  resident  in  the  late  Republics  for  losses 
suffered  by  them  in  the  course  of  the  war,  is  in  analogy  to 
the  modern  practice  with  regard  to  the  jus  angarue^  by 
which  neutral  property  found  within  the  hostile  territory 
can  be  used  or  destroyed  by  the  belligerent  on  condition 
of  his  making  compensation  for  it.  But  in  strictness  if  a 
plea  of  military  necessity  be  made  out,  such  resident 
foreigners  must  be  prepared  to  take  the  consequences  of 
International  war  (Hall  232). 


In  view  of  the  announcement  lately  made,  perhaps  not 
seriously,  of  the  intention  of  the  Continental  sympathisers 


Digitized  by 


Google 


CURRKXT  NOTES   ON   INTERNATIONAL  LAW.  347 

with  the  Boers  to  raise  funds  to  enable  them  to  carry  on 
hostilities,  it  may  be  remembered  that  according  to  the 
modern  practice  a  belligerent  cannot  generally  regard 
such  action  by  individuals  as  a  breach  of  the.  neutrality  of 
the  State  to  which  they  belong.  This  question  has  arisen 
on  several  occasions  in  England,  in  connection  with 
subscriptions  by  individuals  here  in  favour  of  a  belligerent, 
notably  in  the  case  of  Poland  in  1792-3,  the  war  of  Greek 
independence  of  1823,  and  the  civil  war  in  Spain  in  1873  ; 
and  the  view  of  the  law  officers  in  1823  has  always  been 
followed,  viz.  :  that  '*  while  strictly  speaking  such  conduct 
is  inconsistent  with  neutrality  and  contrary  to  the  law  ot 
nations  a  belligerent  has  no  right  to  consider  such  sub- 
scriptions as  constituting  an  act  of  hostility  on  the  part 
of  the  Government  although  they  might  furnish  just  cause 
of  complaint  if  carried  to  any  considerable  extent,"  and  in 
Mr.  Gladstones  words  in  1873  ** except  under  the  Foreign 
Enlistment  Act  or  the  common  law  principle  applicable  to 
the  duty  of  an  English  subject  which  requires  him  to 
respect  the  peace  of  the  dominions  of  a  foreign  Power  with 
which  his  Sovereign  is  at  amity,*'  this  is  not  an  offence  by 
English  law.  Mr.  Webster  in  1842  on  complaint  by  the 
Mexican  Government  of  advances  made  by  the  American 
citizens  to  the  Government  of  Texas  with  which  it  was  at 
war,  answered  that  there  was  nothing  unlawful  in  this  and 
that  these  were  things  which  no  Government  undertakes 
to  restrain  (Hall  620). 


Reoent  Cases. 

In  Baild  v.  Batlet  the  Divorce  Court  has  recently  held 
that  a  marriage  made  between  domiciled  French  subjects 
at  the  French  Consulate  in  London  according  to  the  forms 
required  by  French  law  is  valid.  This  is  based  on  the 
principle  of  the  exterritoriality  of  the  embassy  or  consulate 
recognised   by  Lord  Stowell   in   England   in  Pertreis  v. 
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Tondear  (i  Hagg.  Cons.  136),  but  it  is  a  necessary  condition 
that  one  of  the  parties  must  be  domiciled  in  the  country 
represented  by  the  embassy  or  consulate  and  that  the 
forms  required  by  the  law  of  that  country  are  followed. 
Under  our  Foreign  Marriage  Act,  1892,  marriages  cele- 
brated abroad  before  competent  marriage  officers  (which 
include  British  diplomatic  representatives)  are  valid 
although  only  oneparty  is  a  British  subject,though  they  may 
not  be  valid  in  that  country;  but  a  marriage  officer  may 
refuse  to  solemnize  a  marriage  in  his  opinion  inconsistent 
with  International  law.  The  safer  rule  would  be  that  both 
parties  must  be  subjects ;  and  in  this  sense  at  the 
Conferences  on  private  International  law  held  at  the 
Hague  in  1893  and  1894  (to  which  our  Government  was 
not  a  party)  one  of  the  resolutions  on  the  essentials  of  a 
valid  marriage  provided  that  •'  as  regards  form,  a  marriage 
celebrated  before  a  diplomatic  or  consular  representa- 
tive according  to  the  law  of  the  parties'  country 
shall  everywhere  be  recognised  as  valid,  if  both  parties 
belong  to  the  State  which  is  represented  by  the  legation 
or  the  consulate  respectively  and  if  the  law  of  the  country 
where  the  marriage  has  been  celebrated  does  not  forbid  it, 
e,g.^  as  in  Germany,  except  for  persons  belonging  to  the 
ambassadorial  suite. 


In  Diilaney  v.  Merry  it  has  been  held,  on  the  principle 
that  a  transfer  of  moveable  property  good  by  the  law  of 
the  country  where  it  is  made  is  valid  although  it  is  not 
good  according  to  the  law  of  the  transferor's  domicile,  that 
a  foreign  deed  of  arrangement  for  the  benefit  of  creditors 
made  by  a  foreigner  domiciled  abroad  need  not  fulfil  the 
formalities  required  by  such  a  deed  if  made  in  England, 
e,g,,  registration,  in  order  to  enable  the  trustee  under  the 
deed  to  have  a  good  title  to  property  of  that  foreign  debtor 
in  England.  G.  G.  Philumqre, 
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In  re  Martin  [1900]  P.  211.^ 

For  the  purpose  of  this  note  the  case  may,  according  to 
the  judgment  of  the  Court  of  Appeal  (Lindley,  M.  R., 
dissenting),  be  summarised  thus  :  A  Frenchwoman,  having 
made  her  will,  marries  a  Frenchman  domiciled,  at  the 
time  of  marriage,  in  England,  and  dies  domiciled  in 
France.  It  was  held  that  her  will  was  null  and  void 
according  to  English  law. 

The  judgment  suggests  the  following  observations  : — 

(i)  The  wife's  antenuptial  domicile  is  immaterial.  Jeune, 
P.,  and  Rigby,  L.J.,  did  not  advert  to  it  at  all.  Vaughan 
Williams,  L.J.,  incidentally  remarked  that  she  had  an 
English  domicile  (the  two  latter  judges  constituting  the 
majority  in  the  Court  ot  Appeal).  Lindley,  M.  R.,  held  that 
her  domicile  was  French.  All  the  judges,  on  the  other 
hand,  agreed  that  the  decision  must  turn  on  the  question 
of  the  husband's  domicile  at  the  time  of  marriage.  This  is 
a  striking  and  perhaps  extreme  instance  of  the  para- 
mountcy  of  the  law  of  the  matrimonial  domicile.  Let  us 
use  another  illustration  :  A  German  widow,  having  made 
her  will  in  favour  of  her  first  child  by  her  first  husband, 
marries  in  Germany  a  German  who  at  the  time  has  his 
business  and  lives  in  England.  The  will  is  deposited  with 
the  German  Court  in  legal  form.  The  spouses  not  long 
after  resume  their  domicile  of  origin.  On  her  death  the 
English  Courts,  finding  that  the  first  matrimonial  domicile 
was  English,  would  hold  that  the  will  was  revoked  on  the 
presumption  that  she  must  have  known  this  peculiar 
provision  of  the  Wills  Act,  notwithstanding  her  domicile 
was  German  at  the  time  when  she  made  it,  and  German 
when  it  was  to  come  into  force. 

(2)  Closely  connected  with  the  above  point  is  the  ques- 
tion, appearing  in  two  of  the  judgments,   viz.,  whether 

1  This  case  {LousicUan  v.  Loustalan)  was  briefly  referred  to  in  No.  315  of  this 
Magazine,  at  p.  237. 
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section  i8  of  the  Wills  Act  is  part  of  the  testamentary  or 
part  of  the  matrimonial  law.  The  president  was  of  opinion 
that  it  was  part  of  the  testamentary  law — Vaughan 
Williams,  L.  J.,  that  it  was  part  of  the  matrimonial  law. 
The  other  judges  did  not  discuss  it.  The  point  is  thus  not 
directly  settled.  But  I  think  we  may  from  the  determina- 
tion of  the  whole  case,  by  way  of  an  indirect  process,  get 
an  answer.  It  was  agreed  on  all  hands  that  the  last 
matrimonial  domicile  at  the  time  of  the  wife's  death  was 
French.  Starting  from  this  fact,  it  appears  to  me  that  the 
only  possible  conclusion  is  that  the  said  provision  belongs 
to  the  matrimonial  law — in  other  words,  that  it  raises  a 
prccsumptio  juris  et  de  jure  to  the  effect  that  husband  and 
wife  on  entering  matrimony  intend  to  place  their  disposi- 
tions mortis  causa  on  an  entirely  new  basis.  Whilst,  if  it 
were  part  of  the  testamentary  law,  the  domicile  at  the 
time  of  death,  according  to  general  principles  of  English 
law,  would  have  governed. 

(3)  A  third  question,  of  wider  interest  and  forming  the 
basis  of  the  present  decision  related  to  the  criteria  of  a 
change  of  domicile.  Jeune,  P.,  came  to  the  conclusion  that 
the  husband's  domicile,  at  the  time  of  marriage,  was 
French  ;  Lindley,  M.  R.,  was  of  the  same  opinion  ;  but  the 
two  other  members  of  the  Court  of  Appeal  held  that  his 
domicile  was  English  ;  and  this  latter  must  be  taken  as 
the  prevailing  opinion  on  the  crucial  point  of  the  case. 

I  may  in  the  first  place  observe  that  the  exacting  doc- 
trine of  MoorJwuse  v.  Lordy  even  in  its  attenuated  interpre- 
tation, as  read  by  Mr.  Westlake,  is  apparently  quite  dead. 
That  case  is  not  so  much  as  mentioned  in  any  of  the 
judgments.  The  view  that  a  man,  in  order  to  establish 
a  domicile  of  choice,  must  intend  quatcmis  in  illo  cxuere 
pafriam  is  hereby  unmistakably  repudiated. 

Which  then  were  the  criteria  guiding  the  two  learned 
Lord  Justices  r      Rigby,  L.J.,  says  :   *'  I   take  it   that   the 


Digitized  by 


Google 


CURRE^^T  notes   Oit  INtERNAtlONAL  LAW.         35 1 

proper  conclusion  is  not  that  he  had  the  intention  ot 
returning  to  France  at  the  end  of  an  interval  however 
long,  but  that  he  had  no  intention  of  returning  at  all." 
Vaughan  Williams,  LJ.,  on  the  other  hand,  says:  "He 
may  have  contemplated  the  possibility  of  returning  to 
France  ;  but  this  does  not  prevent  his  permanent  residence 
in  England  being  cogent  evidence  of  an  intention  to 
acquire  a  new  domicile.  I  suppose  the  possibility  of 
returning  to  one's  domicile  ol  origin,  if  circumstances 
should  change,  is  never  excluded  from  a  man's  mind, 
however  much  he  may  choose  a  country  other  than  that  of 
his  domicile  of  origin  as  his  permanent  residence."  With 
the  greatest  respect  to  the  other  learned  judges,  I  venture 
to  think  that  Vaughan  Williams,  L.J.,  has  in  this  passage 
struck  the  right  psychological  note  of  the  question,  and  in 
this,  I  find,  he  has  been  foreshadowed  by  Bramwell,  B. 
{Attorney-General  v.  Pidlinger  [1861]  30  L.J.  Ex),  who 
observes  :  '*  There  is  not  a  man  who  has  not  contingent 
intentions  to  do  something  that  would  be  very  much  to  his 
benefit,  if  the  occasion  arises.  But  if  every  such  intention 
or  expression  of  intention  prevented  a  man  having  a  fixed 
domicile,  no  man  would  ever  have  a  domicile  at  all,  except 
his  domicile  of  origin.''  From  these  authorities  it  might 
be  deduced  that  the  true  criteria  of  a  change  of  domicile 
are:  abandonment  of  the  domicile  of  origin  and  actual 
residence  in  a  country  of  choice,  combined  with  t\\e  animus 
niafiendi  (not  necessarily  animus  nan  rcih'rtcndi), 

(4)  Lindley,  M.  R.,  critically  analyses  the  way  in  which 
the  evidence  of  French  lawyers  was  taken  before  the 
President.  He  says  :  '*  They  based  their  opinion  on  their 
view  that  at  the  time  of  the  marriage  the  parties  were 
domiciled  in  England,  and  they  applied  the  English  law 
of  marriage  to  that  state  of  things."  Now,  as  I  have 
mentioned  before,  the  President's  view  was  that  the  first 
matrimonial  domicile  was  French  ;  and  the  unavoidable 
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result,  therefore,  was  that  the  argument  of  the  French 
experts  and  the  reasoning  of  the  Judge  respectively  were 
at  cross-purposes.  There  can  be  no  doubt  that  it  was  a 
mistake  to  allow  foreign  lawyers  to  apply  English  law, 
which  even  a  Foreign  Court  would  consider  to  be  pre- 
eminently within  the  province  of  English  lawyers.  But  I 
submit  that  a  suggestion  of  even  wider  bearing  might  be 
made,  viz.,  that,  where  owing  to  a  conflict  of  laws,  for  the 
determination  of  a  case,  several  interdependent  legal 
points  are  to  be  considered,  the  Judge  of  first  instance 
should  not  content  himself  with  having  the  experts 
examined  from  one  single  point  of  view  only,  but  should 
take  care  that,  for  the  purpose  of  appeal,  the  various  com- 
binations and  contingencies  be  discussed  by  them. 

(5)  Lastly,  I  beg  to  draw  attention  to  a  passage  in  the 
judgment  of  Lindley,  M.R.,  where  he  is  reported  to  have 
said :  ''  Section  1 8  of  the  Wills  Act  does  not  apply  to  the  wills 
of  foreigners  who  die  domiciled  abroad  (Deane*s  Wills  Acl, 
note  to  s.  18,  cites  an  authority  for  this.)  "  I  have  referred 
to  Deane's  IVi'lls  Acty  but  am  unable  to  find  that  proposi- 
tion. I  beg  to  submit  that  an  error  must  have  crept  into 
this  judgment  as  reported.  For  this  reason  :  If  the  above 
proposition  had  been  adopted  as  settled  law  by  Lindley, 
M.R.,  his  judgment  would  simply  resolve  itself  into  this 
syllogism  :  Madame  Loustalan  was  a  foreigner,  and  died 
domiciled  abroad;  Section  18  of  the  Wills  Act  does  not 
apply  to  foreigners  dying  domiciled  abroad :  Ergo,  s.  18 
does  not  apply  to  the  present  case.  The  whole  of  the 
judgment  of  the  then  Master  of  the  Rolls  shows,  however, 
that  such  was  not  the  essence  of  his  reasoning.  I  may 
observe  that  the  head-note  of  the  Law  Reports  alters  this 
proposition  by  stating  :  '<Per  Lindley  M.R.,  s.  1 8  of  the 
Wills  Act,  1837,  does  not  apply  to  the  wills  of  foreigners 
domiciled  abroad."  The  omission  of  the  words  **  who 
die  "  clearly  makes  all  the  difference. 

JUUUS  HiRSCHFKLD, 
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In  Phillips  and  others  v.  Alhambra  Palace  Company 
(45  SJ.  81)  the  plaintiffs  had  entered  into  a  contract  with 
the  Company  to  perform  at  their  Music  Hall  for  a  fort- 
night, commencing  the  23rd  October,  1899.  In  the 
previous  month  of  July,  the  hall  in  which  the  performance 
was  carried  on,  was  sold  by  the  mortgagees  under  their 
power  of  sale,  and  the  business  was  wound  up.  The  con- 
tract was  signed  on  behalf  of  the  plaintiffs  by  one  F.L., 
and  on  behalf  of  the  Company  by  one  T.H.G.  There  was 
no  evidence  that  the  plaintiffs  had  any  knowledge  of  the 
composition  or  nature  of  the  Company  with  which  they 
were  contracting.  The  contract  said  "  no  play,  no  pay," 
and  that "  in  the  event  of  any  unforeseen  calamity  by  which 
the  business  may  be  suspended  or  stopped,  all  engage- 
ments will  terminate  immediately."  Moreover,  since  the 
signing  of  the  contract,  one  of  the  members  of  the  Com- 
pany, which  consisted  of  three  persons,  had  died.  It  was 
contended,  on  behalf  of  the  Company,  that  the  contract, 
being  one  for  personal  service,  was  ipso  facto  cancelled  by 
the  death  of  one  partner  in  the  firm  ;  also,  that  the  con- 
tract was  cancelled  by  an  unforeseen  calamity,  viz., 
the  sale  of  the  hall ;  and  lastly  that  the  terms  were  **  no 
play,  no  pay."  But  the  Divisional  Court  on  appeal 
(Lord  Alverstone,  L.C.J.  and  Kennedy,  J.)  held  that 
the  death  of  one  of  the  partners  was  not  an  "un- 
foreseen calamity,"  nor  the  sale  of  the  hall,  either. 
Nor  was  it  a  contract  in  which  the  personality  of 
the  deceased  was  relied  on.  Therefore  it  could  be 
enforced  by  the  plaintifiFs,  notwithstanding  the  death. 
Moreover,  it  had  no  relation  to  the  action  of  the  dead 
partner.  It  was  altogether  diflFerent  from  the  class  of  con- 
tracts which  depend  upon  the  personal  services  or  skill  of 
the  deceased,  and  performance  of  which  cannot,  of  course, 
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be  demanded  of  the  representatives  of  the  deceased.  Thus 
an  apprenticeship  contract  is  terminated  by  the  death  of 
the  master,  and  no  claim  to  the  services  of  the  apprentice 
survives  to  the  executor.  The  law  on  this  subject  is  well 
laid  down  in  Baxter  v.  Biirfield  (2.  Str.  1266)  and  in  Finlay 
v.  Ckirnry  (20  Q.B.D.  494)  where  the  Court  held  that 
no  action  would  lie  against  the  executors  of  a  man  who, 
in  his  lifetime,  had  broken  a  promise  to  marry.  The 
Court  would  not  say  that  an  action  might  not  lie  if  special 
damage  was  proved,  but  the  contract  to  marry  was 
personal  and  did  not  survive  to  the  representatives. 

The  Larceny  Act,  1861  (24  &  25  Vict.  c.  96),  provides 
against  frauds  by  agents,  bankers,  or  factors  in  its  seventy- 
fifth  section,  and  enacts  [infer  alia)  that  whosoever  having 
been  entrusted  either  solely  or  jointly  with  any  other 
person,  as  a  banker,  merchant,  broker,  attorney  or  other 
agent  with  any  money  or  security  for  the  payment  of  money, 
with  any  direction  in  writing  to  apply,  pay,  or  deliver  such 
money  or  security  for  any  purpose,  shall  in  violation  of 
good  faith  and  contrary  to  the  terms  of  such  direction,  in 
anywise  convert  to  his  own  use  or  benefit  such  money  or 
security,  shall  be  guilty  of  misdemeanour.  The  section 
then  makes  certain  exceptions  in  favour  of  trustees, 
mortgagees,  and  persons  disposing  of  securities  on  which 
they  have  a  lien.  But  from  the  decision  of  the  Court  for 
Crown  Cases  Reserved  in  Reg.  v.  Kane  (no  L.T.J.  204),* 
following^^^.v.-ft?/'/^/^^/ (16  Q.B.D.  487)  it  appears  that  the 
other  agent  must  be  a  person  whose  occupation  is  similar 
to  those  enumerated  in  the  words  preceding,  and  he  is  not 
a  person  who  may  from  time  to  time  be  entrusted  with 
valuable  securities.  In  Reg.  v.  Kane,  the  accused  was  a 
conjuror  and  thought  reader  who  had  been  entrusted  by 
the  prosecutrix  with  a  cheque  for  £to  to  be  invested  for  her 
in  the  shares  of  a  particular  Railway  Company.      He  mis- 

i([i90i]L.R.  I  Q.B.  472). 


Digitized  by 


Google 


NOTES  ON  RECENT  CASES   (ENGLISH).  355 

appropriated  the  amount,  and  this  was  the  subject  of  the 
indictment.  In  Reg.  v.  Portugaly  the  accused,  who  was 
neither  banker,  merchant,  broker  nor  attorney,  but  was 
employed  by  the  prosecutors,  who  were  railway  contractors, 
to  procure  for  them  a  contract  for  the  construction  of  a 
foreign  railway,  had  misappropriated  valuable  securities 
with  which  the  prosecutors  had  intrusted  him  in  the  course 
of  his  employment  In  both  these  cases  the  accused 
escaped  from  the  claws  of  justice.  The  Lord  Chief  Justice 
(Lord  Alverstone)  although  there  was  in  Reg,  v.  Kaiie  a 
substantial  point  to  be  argued  on  the  question  of  a  direc- 
tion in  writing,  felt  bound  to  follow  Reg.  v.  Portugal.  We 
cannot  but  agree  with  his  decision.  An  agent  for  the 
purposes  of  the  section  must  mean  a  person  who  carries 
on  the  business  and  occupation  of  an  agent,  who  being 
intrusted  with  money  or  securities,  in  that  capacity, 
without  authority  sells,  pledges  or  negotiates  them.  It 
cannot  mean  one  who  upon  a  solitary  occasion  acts  in 
a  fiduciary  character.  This  is  exemplified  by  the  decisions 
of  similar  cases  Rex.  v.  Prince  (Moo.  and  M.  21),  Reg.  v. 
Cooper  (L.  R.  2.  C.  C.  123,  and  Reg.  v.  Taflock  (2  Q.B.D.  157.) 


Some  pretty  questions  on  the  Merchandise  Marks  Act 
1887  (50  &  51  Vict.,  c.  28)  were  raised  in  Williamson  v. 
Ticrney  (no  L.T.J.  203)  the  case  being  an  information  pre- 
ferred by  the  respondents  against  the  appellants,  charging 
them  with  unlawfully  and  with  intent  to  defraud  applying 
or  causing  to  be  applied  to  a  certain  watch  a  false  trade 
description,  viz.,  "English  lever."  The  facts  are  very 
numerous  and  intricate,  but  firom  the  decision  of  the 
Divisional  Court  the  following  points  are  to  be  evolved, 
viz.:  If  the  component  parts  of  a  watch  are  made  abroad 
and  brought  to  England  ready  to  be  put  together,  and  are 
put  together  in  England,  and  then  sold  as  an  "  English 
lever,"  the  trade  description  is  false ;  but  if  certain   parts 
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of  a  watch  were,  in  part,  made  abroad,  it  does  not  neces- 
sarily follow  that  the  watch  may  not  be  legally  called  an 
"  English  lever." 


The  Pharmaceutical  Society  v.  White  (no  L.T.J.  378)^  is  a 
decision  of  the  Court  of  Appeal  on  section  15  of  the 
Pharmacy  Act,  1868  (31  &  32  Vict,  c.  12 ij.  This  section 
imposes  a  penalty  upon  "any  person  who  shall  sell  or 
keep  an  open  shop  for  retailing "  poisons  without  being 
duly  qualified.  The  penalty  is  recoverable  by  action.  The 
defendant  carried  on  a  business  as  florist,  and  without 
being  a  "  qualified  person,"  sold  a  dram  of  weed-killer, 
which  contained  a  preparation  of  arsenic  ;  arsenic  being  a 
poison  within  Schedule  i  of  the  Pharmacy  Act,  1868.  The 
defendant  on  being  asked  for  the  weed-killer  said  that  he 
did  not  keep  it  in  stock,  but  that  he  would  take  an  order 
for  some  and  write  to  the  Company  at  Liverpool  for  whom 
he  acted  as  agent,  or  if  preferred  the  purchaser  could  send 
the  order  himself.  The  purchaser,  however,  asked  the 
defendant  to  get  it  for  him,  and  paid  him.  The  Company 
sent  the  weed-killer  direct  to  the  purchaser.  The  County 
Court  Judge  held  that  the  defendant  was  merely  an  agent 
for  the  Company,  and  was  in  the  position  of  a  canvasser 
for  orders  with  authority  to  receive  money  on  account  ot 
the  Company.  The  plaintiffs  appealed  to  the  Queen's 
Bench  Division,  which  affirmed  the  decision  of  the  County 
Court  Judge.  The  plaintiff's  appealed  further,  but  the 
Court  of  Appeal  (Smith,  M.R.,  Collins  and  Romer,  L.JJ.) 
confirmed  the  Courts  below  and  dismissed  the  appeal. 

A  very  important  case  on  fixtures  was  decided  in  In  re 
De  Falhcy  Wardy.  Taylor  ([1901]  i  Ch.  523)  on  appeal  from 
B5rrne,  J.  The  question  was  whether  some  pieces  of 
tapestry,  of  large  value,  which  had  been  purchased  by 

H  [1901]  L.R.I.Q.B.  601). 


Digitized  by 


Google 


NOTES  ON  RECENT  CASES  (ENGLISH).  357 

Madame  de  Falbe,  deceased,  who  was  tenant  for  life  of  the 
Luton  Hoo  estates  in  Hertfordshire  and  Bedfordshire,  and 
had  been  affixed  by  her  during  her  lifetime  to  the  walls  of 
the  drawing-room  of  the  mansion  house,  formed  part  of 
her  personal  estate,  or  whether  they  had  become  attached 
to  the  freehold  and  had  passed  with  it  to  the  remainder- 
man.     Byrne,  J.,  had  held  on  the  authority  of  UEyncmrt 
V.  Gregory  (L.R.  3  Eq.  382)  and   of  Norton   v.  Daskwood 
([1896]  2  Ch.  497)  that  the  tapestries  had  become  attached 
to  the  freehold,  and  passed  with  it.    The  manner  in  which 
the  tapestries  were  attached  is  not  without  much  import- 
ance.   The  whole  of  the  room  on  the  west  side  and  on  the 
north  side  in  that  part  of  it  where  the  most  important  piece 
of  tapestry  was  fixed,  was  prior  to  the  tapestries  being  put 
up,  faced  over  the  brick  and  plaster  with  wood  permanently 
fixed  by  means  of  screws  or  nails,  and  this  wood  casing 
appeared  to  be  part  of  the  permanent  structure  of  the 
walls.     The  tapestries  were  fixed  as  follows : — Small  slips 
of  wood  were  nailed  and  screwed  to  the  wooden  casing,  or 
to  the  walls  in  some  cases,  and  over  these  wooden  slips 
canvas  were  stretched  and  nailed,  and  the  tapestries  were 
fastened  to  these  wooden  slips  and  over  the  canvas,  and 
were  tacked  on  to  the  framework.     Mouldings  were  fixed 
round  all  the  tapestries,  except  one,  and  as  regards  the 
small  one  there  were  mouldings  made  to  accord  with  the 
rest  of  the  decorations  of  the  room.    Some  of  these  were 
nailed  with  long  nails  to,  and,  in  some  cases,  through  the 
wooden    casing,  and    these    nails  even    in    some    cases 
penetrated  the  plaster.      The  Court  of  Appeal  (Rigby, 
Vaughan  Williams      and      Stirling,     L.JJ.)       held     the 
tapestries    had    been    thus    affixed    for    the  purpose  ot 
ornamentation,    and    the    better    enjoyment    of     them 
as    chattels,    and    that     on    the    death    of    the    tenant 
for  life    they  did    not    pass    with    the    freehold   to    the 
jcmainderman,  but  formed  part  of  the  personal  estate  ot 
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the  tenant  for  life  and  could  be  removed  by  her  executor. 
It  will  thus  be  seen  that  chattels  affixed  by  a  tenant  for 
life  to  the  walls  of  a  house  for  ornament  and  better  enjoy- 
ment as  chattels  are  removable  by  the  tenant  for  life  or  by 
his  executor  after  his  death,  even  though  they  have  been 
fixed  as  firmly  as  they  would  have  been  if  it  had  been 
intended  to  annex  them  permanently  to  the  freehold.  But 
the  purpose  of  the  annexation  must  be  inferred  from  the 
circumstances  of  each  case.  The  Court  further  held  that 
the  executor  ought  to  pay  the  expense  of  making  good  the 
damage  done  in  removing  the  tapestries,  although  he  need 
not  redecorate  the  room,  an  axiom  which  appeals  not  only 
to  equity  but  to  common  sense.  Rigby,  L.J.,  further 
spoke  of  the  very  inconclusive  reasoning  of  Lord  Romilly, 
M.R.,  in  support  of  his  decision  in  UEyficourt  v.  Gregory, 


In  re  Whiicy  White  v.  Edmond  (i  lo  L.T.J.  357)  is  interest- 
ing with  regard  to  the  curious  question  of  a  woman's  age. 
Courts  of  Equity  will  under  certain  circumstances  draw  a 
presumption  as  to  whether  a  woman  be  of  an  age  past 
child-bearing  or  not.  Here  a  testator  had  bequeathed 
certain  leaseholds  to  trustees  upon  trust  to  permit  his 
daughter  A.  to  receive  the  rents  thereof  for  life,  and  upon 
her  death  to  stand  possessed  of  the  leaseholds  in  trust  for 
all  the  children  of  A.  who  should  live  to  attain  the  age  of 
2 1  years,  and  if  more  than  one  in  equal  shares  as  tenants 
in  common  absolutely.  A.,  who  was  born  in  1 844  and  was 
married  in  1866,  had  one  son  only.  Her  husband  had  died 
in  1890,  and  she  had  not  been  remarried.  She  and  her 
son  applied  by  originating  summons  for  a  declaration  that 
they  were  between  them  absolutely  entitled  to  the  lease- 
holds, and  that  the  trustee  of  the  will  might  be  ordered  to 
assign  the  same  to  them.  The  Court  (Buckley,  J.)  made 
the  order  asked  for,  presuming  that  A.  was  past  child- 
bearing,  she  being  more  than  56  years  of  age. 
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In  In  re  Widdows*  Trusts  (L.  R.  1 1  Eq.  408)  a  spinster  of  53 
years  and  nine  months,  who  was  entitled  under  her  father's 
will  to  share  in  his  residuary  estate  absolutely  if  she  had 
no  children,  but  in  case  of  having  a  child  or  children  for 
her  life  only  with  power  of  appointment,  was  ordered  to 
be  paid  her  share  ;  and  her  sister,  a  widow  of  55  years  and 
four  months,  similarly  entitled,  was  given  a  like  order. 
Again  in  Haynes  v.  Haynes  (35  L.J.,  Ch.  303)  the  Court 
drew  a  like  presumption  in  the  case  of  a  spinster  of  53 
years  and  two  months,  while  In  re  Millner  (L.R  19,  Eq.  245J 
is  an  authority  for  the  same  presumption  concerning  a 
wife  of  49  years  and  nine  months  who  had  lived  with  her 
husband  for  26  years  without  issue.  Davidson  v.  Kimpton 
(L.R.  18,  Ch.  D.  213)  and  Lyddon  v.  Ellison  (19  Beav.  565) 
refer  to  the  same  orders  in  the  cases  of  spinsters  of  54 
and  56  years  respectively.  On  the  other  hand  the  Court 
refused  to  treat  as  past  child-bearing  a  woman  aged  54 
years  and  six  months  who  had  never  had  any  children  but 
had  only  been  married  for  three  years  [Croxton  v.  Mayy 
L.R.  9,  Ch.  Div.  388) ;  while  in  ///  re  Warrens  Settlement 
(52  L.J.,  Ch.  928)  the  Court  of  Appeal  refused  an  application 
where  the  husband  was  53  and  had  been  married  28  years 
to  the  wife  who  was  50  without  having  children,  and  there 
was  medical  evidence  that  it  was  almost  impossible  she 
should  have  children.  But  there  are  obvious  reasons  why 
the  Court  should  not  extend  similar  presumptions  in  the 
case  of  males,  for  in  the  Banbury  Peerage  Case  (181 3)  several 
instances  were  cited  of  men  above  80  years  of  age  being 
known  to  have  had  children. 


In  Chambers  v.  Goldthrope  (110  L.T.J.  425)'  two  actions  were 
brought  by  an  architect  against  a  building  owner  to  recover 
his  fees.  The  defendant  counter-claimed  for  negligence. 
The  contract  made  between  the  defendant  and  the  building 
contractor  was   in  a  form  issued  by  the  National   Asso- 

M  [1901]  I.g.B.  624i. 
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ciation  of  Master  Builders  of  Great  Britain,  and  provided 
for  the  payment  of  the  contractor  on  interim  certificates, 
as  the  work  progressed,  and  also  on  a  final  certificate,  all 
to  be  given  by  the  architect.  The  defendant  obtained 
judgment  on  the  counter-claim  in  the  County  Court.  On 
Appeal  to  the  Divisional  Court,  the  Judges  (Channell  and 
Bucknill,  J  J.)  held  that  acting  under  the  particular  words 
of  the  contract  the  architect  held  a  judicial  position 
between  the  building  owner  and  the  contractor  and  was 
not  liable  for  negligence.  The  defendant  appealed  to  the 
Court  ol  Appeal.  In  the  second  action,  the  contract  was 
not  identical,  but  the  point  of  law  was  the  same,  and 
Mathew,  J.  held  that  the  architect  was  in  the  position  of 
an  arbitrator,  and  that  no  action  for  negligence  would  lie 
against  him.  The  Court  of  Appeal  (Smith,  M.R.,  Collins, 
and  Romer,  L.JJ.)  affirmed  the  decisions  of  the  Divisional 
Court,  and  of  Mathew,  J.,  holding  that  the  architect  in 
giving  his  certificate  was  in  a  position  of  an  arbitrator,  and 
not  liable  for  negligence ;  Romer,  LJ.  dissenting,  and 
holding  that  the  architect  was  merely  acting  on  behalf  of 
the  building  owner  and  was  therefore  liable  for  negligence 
in  performing  his  work.  This  is  an  important  decision, 
the  cases  on  the  subject  being  very  few  and  meagre.  They 
are  Wadsworih  v.  Smith  (L.R.  6  Q.B.  332) ;  Pappa  v.  Rose 
(27,  L.T.R.  348);  Tharsis  Sulphur  Co,  v.  Lofttis  (27  L.T.R. 
549) ;  and  Stevenson  v.  Watson  (40  L.T.R.  485). 


Section  148  of  the  Bankruptcy  Act,  1883  provides  th^t 
for  all  or  any  of  the  purposes  of  that  Act  a  Corporation 
may  act  by  any  of  its  officers  authorised  in  that  behalf 
under  the  seal  of  the  Corporation,  and  a  firm  may  act  by 
any  of  its  members.  On  a  petition  in  bankruptcy  being 
presented  by  a  limited  company  against  the  debtors,  the 
petition  was  signed  for  the  Company  by  a  clerk  in  its 
employ,  who  did  the  secretarial  work,  but  who  by  a  resolu- 
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tion  of  the  directors  was  authorised  under  the  seal  of  the 
Company  to  take  all  necessary  steps  in  Bankruptcy  against 
debtors  of  the  Company,  on  behalf  of  the  Company.  On 
the  hearing  of  the  petition  an  objection  was  taken  that 
under  section  148,  a  Company  ought  to  act  by  one  of  its 
**  ojHicers/'  authorised  under  seal,  and  that  the  clerk  was 
not  such  an  officer,  and  the  Registrar  allowed  the  objection. 
On  appeal  to  the  Court  of  Appeal,  the  Court  (Rigby, 
Vaughan  Williams,  and  Stirling,  L.JJ.  allowed  the  same. 
They  held  that  any  person  chosen  bona-fide  by  a  company 
to  be  their  agent  for  the  presentation  of  a  petition  in 
bankruptcy  became  thereby  an  officer  of  the  company  for 
that  purpose,  and  although  the  clerk  was  not,  before  his 
appointment  under  seal,  in  any  ordinary  sense  an  officer  of 
the  company,  he  became  by  his  appointment  sufficiently 
an  officer  for  the  purpose  of  the  Act  to  present  the  petition. 
[In  re  Tofnkuis  and  Co,  36  L.J.N.  42)  *  This  judgment  should 
be  read  with  the  Rules  246,  258-270  of  1886,  and  1890. 

In  Knight  v.  Williams  (45  SJ.  164)'  the  question  as  to 
who  has  the  right  to  the  old  lease  when  a  new  one  has 
been  granted,  which  overlaps  the  old  one,  was  again 
agitated.  The  plaintiff  was  in  March,  1900,  the  reversioner 
of  some  house  property  of  which  the  defendant  held  a  lease 
expiring  at  March,  190 1 .  In  March,  1901 ,  the  plaintiff  agreed 
to  accept  the  surrender  of  the  defendant's  lease,  and  to  grant 
him  a  new  lease  for  a  term  which  would  expire  in  1920. 
The  new  lease  and  counterpart  were  duly  executed,  but  on 
completion  the  landlord  refused  to  hand  over  the  new  lease, 
unless  the  tenant  would  hand  over  his  old  lease.  On  the 
refusal  of  the  tenant  to  do  so,  an  action  was  commenced. 
Cozens-Hardy,  J.  held  that  the  acceptance  of  a  new  lease 
operates  as  an  implied  surrender,  by  operation  of  law,  of 
the  old  lease  within  section  3  of  the  Statute  of  Frauds  but 
such  surrender  is  not  absolute,  and  is  subject  to  the  implied 
>(7aLJ.Q.B.  223).  \  [1901]  I  Ch.  256). 
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condition  that  the  new  lease  is  good,  and  if  it  be  not  good 
the  old  lease  remains  in  force.  When  a  lease  is  deter- 
mined byre-entry  or  has  expired  by  lapse  of  time,  the  lessor 
is  not  entitled  to  recover  the  lea,se{Na//v.  Ball^  M.&  G.  242 ; 
and  Edworthy  v.  Sandford  3  H.  &  C.  330).  A  further  point 
was  decided  by  the  same  learned  Judge  in  In  re  Gray  (no 
L.TJ.  184)  where  a  lessee  of  mines  having  obtained  the 
usual  third  party  order  to  tax  the  lessor's  bill  of  costs,  the 
taxing  master  allowed  certain  items  for  negotiations  and 
fees  to  a  mining  engineer  before  the  granting  of  the  lease. 
On  appeal,  the  learned  Judge  held  that  the  lessor  could  not 
recover  for  negotiations  or  fees  paid  to  the  mining  engineer 
previous  to  the  lease ;  further,  that  the  third  party  order 
did  not  make  the  lessee  liable  to  pay  these  costs. 


The  case  oi Eadeu  v.  Jcffcock  (L.R.  7  Ex.  379),  referred 
to  at  page  102  in  the  case  of  New  S harts  ton  Collieries  Co.  v. 
Earl  of  Westmoreland  appears  to  have  been  overruled,  and 
the  distinction  between  grantees  and  lessees  no  longer 
exists,  for  the  purpose  of  that  argument  as  suggested. 
See  Davis  v.  Treharne  (6  App.  Cas.  460). 

Sherston    Baker. 
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[short  notices  do  not  preclude  reviews  at  greater 
length  in  subsequent  issues.] 

Becerley  Town  Docutnents.  Selden  Society  Puhlkation^  Vol.  XIV. 
Edited  by  Arthur  F.  Leach.  London  :  Bernard 
Quaritch.     1900. 

The  volume  published  by  the  Selden  Society  for  the  year  1900 
is  not  the  least  interesting  and  valuable  of  this  series.  It  illus- 
trates, from  a  remarkable  collection  of  records,  the  position  of  a 
mediaeval  town  under  the  lordship  of  a  great  ecclesiastical 
potentate,  in  this  case  the  Archbishop  of  York,  and  shows  the 
growth  of  its  municipal  constitution,  and  the  struggle  between 
democratic  and  autocratic  influences.  There  is  also  information 
as  to  the  management  of  the  town's  agricultural  property,  its 
relation  to  the  trade  gilds,  its  sanitary  regulations,  and  regulations 
for  the  management  of  trade.  The  rules  and  orders  of  the  gilds 
are  also  full  of  interest,  and  it  is  instructive  to  observe  how  closely 
considerations  for  the  protection  of  the  public  are  mixed  with 
efforts  for  the  protection  of  the  interests  of  the  particular  trade 
against  competition.  Many  curious  points  may  be  noted  in  the 
orders,  such  as  that  butchers  are  only  allowed  to  kill  bulls  that 
have  been  baited,  the  regulation  of  the  hours^f  work  in  the 
building  trade,  hours  that  would  not  be  viewed  with  satisfaction 
by  any  trades  union  in  the  present  day,  and  the  prohibition  of 
carts  shod  with  iron  from  entering  the  town.  Of  special  interest 
to  lawyers  will  be  the  efforts  of  both  corporation  and  gild  to 
substitute  arbitration  for  litigation,  and  the  order  against  a  pro- 
moter of  litigation  as  long  ago  as  1429,  who  was  not  only  "a 
source  of  dissension  and  discord  and  a  promoter  of  unrighteous 
law  suits,  but  also  wholly  ignorant  of  law."  A  very  noteworthy 
point  is  the  position  of  the  important  trade  of  weavers,  who,  among 
other  restrictions,  were  disqualified  from  attainting  any  freeman,  or 
bearing  witness.  No  explanation  of  this  extraordinary  provision  is 
given,  and  even  Mr.  Leach  in  his  learned  and  exhaustive  intro- 
duction fails  to  account  for  it. 
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The  Law  relating  to  General  and  Particular  Average  for  the  use  of 
Undertoriters  and  other  persons.  By  Laurence  Duckworth. 
London :  Effingham  Wilson,  1 900.  This  little  book  is  intended 
for  the  use  of  "  Underwriters  and  other  persons,"  which  phrase, 
we  presume,  is  intended  to  imply  that  it  is  not  in  the  main  a  book 
for  lawyers.  It  would  seem  properly  to  fulfil  all  the  promise  that 
it  makes ;  but  of  course  the  "  Underwriters  and  other  persons " 
will  do  well  to  remember  that  "  a  little  knowledge  is  a  dangerous 
thing,"  and  in  case  of  any  serious  question  arising,  will  find  it 
cheaper  in  the  long  run  to  consult  a  trustworthy  solicitor.  Never, 
theless  it  is  well  that  business  men  should  understand  something 
of  the  general  principles  of  the  law  most  affecting  their  particular 
business,  and  if  regarded  in  this  light,  the  manual  before  us  may 
safely  be  recommended  to  their  consideration.  It  should  perhaps 
be  noted  that  since  the  date  of  Mr.  Duckworth's  book  the  impor- 
tant case  of  Milium  and  Go.  v.  The  Jamaica  Fruit  ImpoHing  and 
Trcuiiiig  Go.  of  London  [1900],  2  Q.B.,  540,  has  been  before  the 
Court  of  Appeal,  in  which  the  whole  history  of  the  Law  of 
Average,  from  the  Rhodian  law  down  to  the  present  date,  was 
reviewed. 


Gharter-Parties  and  Bills  of  Lading,  By  Laurence  Duck- 
worth. London:  Effingham  Wilson,  1900.  Although  this 
manual — which  is  by  the  same  author  as  that  which  we  have  just 
noticed,  and  has  similar  characteristics — claims  to  be  an  epitome 
only  of  the  law  relating  to  the  subjects  with  which  it  deals,  it  is 
a  very  comprehensive  epitome,  nevertheless.  From  the  first  page 
to  the  last  Mr.  Duckworth's  book  is  full  of  condensed  information 
Part  I.  deals  with  the  law  relating  to  Charter-parties ;  Part  II. 
with  that  relating  to  Bills  of  Lading.  There  are  about  thirty  princi- 
pal cases  with  the  rules  which  they  establish,  set  forth  more  or  less 
fully,  while  short  notes  and  references  are  made  to  many  others. 
And  quotations  are  given  from  the  more  important  judgments, 
such,  for  instance,  as  those  of  Lord  Justice  Bowen  and  Lord 
Justice  Fry  (as  they  then  were)  on  the  word  **  Demurrage,"  in 
Glink  V.  Radford  and  Go,  ([1891],  i  Q.  B.,  631).  The  one  drawback 
to  what  otherwise  cannot  fail  to  prove  a  most  useful  book  is  that 
the  mass  of  information  contained  in  it  is  insufficiently  indexed — a 
circumstance  which  may  render  the  use  of  the  book  as  a  means  of 
ready  reference  a  matter  of  some  difficulty. 
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Capital  and  Ituxnne,  By  William  Henry  Gover,  LL.D. 
London:  Sweet  and  Maxwell.  1901. 
This  is  a  well-conceived  and  arranged  little  work.  Its  object, 
as  laid  down  in  the  Preface,  is  to  present  "  in  a  concise  form, 
the  rights  of  life  tenant  and  remainderman  in  respect  of  pro- 
fits and  proceeds  of  settled  property,  and  their  liabilities  in 
respect  of  outgoings,  outlay,  and  losses.'*  The  statements  of 
the  law  are  clear  and  concise,  and  ample  authority  is  given  for 
each  proposition.  Besides  its  value  to  practising  lawyers,  this 
book  should  be  of  the  greatest  use  to  owners  of,  and  all  in- 
terested in  the  management  of,  landed  property,  and  we 
especially  call  their  attention  to  the  Chapters  on  *•  Timber 
and  Minerals**  and  "Improvements,**  where  they  will  find 
much  to  interest  and  some  things  to  surprise  them. 


An  Epitome  of  Pergonal  Pivperty  Law.  By  W.  H.  Hastings 
Kelke^  M.A.  London:  Sweet  and  Maxwell.  1901. 
It  is  no  easy  thing  to  epitomize  the  law  of  personal  property  in 
a  small  book  of  something  under  150  pages,  and  that  Mr.  Kelke 
has  met  with  considerable  success  in  this  attempt  reflects  great 
credit  on  him.  We  think  perhaps  it  would  have  been  rather  more 
useful  for  students,  for  whose  use  we  presume  it  is  written,  if  it 
had  been  rather  fuller  and  necessarily  therefore  longer.  It  is 
very  hard  to  say  how  much  of  the  law  of  contract  should  be 
given  in  treating  of  rights  the  creation  of  contract,  and  the 
selection  of  cases  has  to  be  very  judicious.  This  book  is  on  the 
whole  well  adapted  for  the  special  purpose  for  which  it  is  written, 
and  the  specimens  of  documents  given  often  make  the  subject 
clearer  to  the  reader  than  much  explanation. 


Trade  Union  Law.  By  Herman  Cohen  and  George  Howell, 
F.S.S.  London :  Sweet  and  Maxwell.  1901. 
This  work  comes  out  very  opportunely  at  the  present  time. 
The  forces  of  labour  and  capital  are  facing  each  other  and  con- 
flicts seem  very  imminent ;  so  that  it  is  important  to  know  what 
the  law  really  is  that  governs  the  relations  of  parties  during  labour 
conflicts.  The  present  work  is  based  on  a  book  originally 
written  by  Mr.  Howell  as  long  ago  as  1876,  which  has  gone 
through  three  editions  but  which  did  not  aim  at  being  a  *'  text 
book  for  lawyers,  but  a  guide  book  for  workmen.**  The  able  co- 
operation of  Mr.  Cohen  has  rendered  the  present  edition — i(  it 
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may  be  considered  as  a  new  edition  of  the  Handybook  of  the 
Labour  Laws — a  law  book  and  a  very  useful  one.  It  begins 
with  an  introduction  by  Mr.  Howell  giving  the  history  and  a  short 
summary  of  the  Trade  Union  Acts.  Then  comes  the  text  of  the 
various  Acts  with  full  notes  and  comments  on  each  section.  The 
Appendices  A,  B  and  C  respectively  contain  the  rules  under 
the  Employer  and  Workmen's  Act,  1875,  Regulations  under  the 
Trade  Union  Acts,  1871,  and  1876,  and  Forms  under  the  last  two 
Acts.  The  cases  are  very  well  treated,  and  even  LtJicJier  v. 
Pilcher  and  othei's,  is  inserted  on  an  extra  sheet.  Let  us  hope,  in 
the  words  of  Mr.  Howell,  that  "  a  rightful  understanding  of  legal 
obligations  will  help  to  secure  industrial  peace." 


The  Enrjlish  Reports,      Vol.   i.      Hoiise  of  Lords.      Edinburgh: 
William  Green  and  Sons.     1900. 

This  is  the  first  volume  of  Messrs.  Green  's  stupendous  under- 
taking, namely,  the  issue  of  all  the  Decisions  of  all  the  English 
Courts  from  1300  to  1865,  when  the  Law  Reports  begin.  The 
advantage  to  a  practitioner  to  have  all  the  reports  in  his  chambers 
is  obvious,  but  it  has  hitherto  been  rendered  almost  impossible  by 
many  good  reasons,  of  which  the  cost,  the  amount  of  space 
required,  and  the  rarity  of  some  of  the  reports  are  the 
principal.  By  the  enterprise  of  Messrs.  Green  it  now  is  in 
the  power  of  anyone  who  has  150  guineas  to  spare — and  we  hope 
there  will  be  many  of  them— to  get  the  present  contents  of  over 
1,000  volumes  into  150  taking  up  about  the  same  space  occupied  by 
the  Law  Reports.  The  volumes  are  larger  than  the  ordinary 
reports  but  not  unwieldy,  and  the  paper  and  type  are  quite  satis- 
factory. The  cases  are  all  noted  with  references  to  Mews'  Digest 
and  the  later  decisions.  A  commencement  has  been  made  with 
the  House  of  Lords  reports  and  the  present  volume  contains 
Shower,  Colles,  and  Brown  Vols.  L — HL,  thus  covering  the  space 
from  1694  to  1783.  We  do  not  know  that  there  are  many  very  im- 
portant cases  from  a  legal  point  of  view  in  the  series.  The  best 
known  is  probably  Ashby  v.  White.  But  many  of  the  cases  including 
Selmn  v.  Brotcn,  Chesham  v.  Nainhy^  Wludey  v.  Bagncd,  Cheslyn  v. 
Cressicelly  and  Buckingham  v.  Drury,  have  been  cited  and  com- 
mented on  in  recent  times.  There  are  also  many  cases  interesting 
to  the  historian.  For  instance,  there  is  an  interesting  dispute  as 
to  the  liability  of  part  of  the  cost  of  building  Blenheim,  which 
the  great  Duke  of  Marlborough  tried  unsuccessfully  to  escape. 
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There  is  an  interesting  case  of  copyright  connected  with  the  poet 
Thompson's  works  reported  in  Donaldson  v.  Bedcett,  and  the  ques- 
tion of  the  claim  to  the  high  office  of  Lord  Great  Chamberlain  of 
England  is  folly  discussed  and  decided  in  ex  parte  BuirelL  Perhaps 
the  cases  which  strike  us  as  most  curious,  are  those  of  QtJisenshury 
{Duke  of)  V.  Cullen  and  Parke  v.  BujroiujJis.  The  first  deals  with 
the  liability  incurred  in  removing  the  "  Ladies'  Club  "  from 
Albemarle  Street  and  establishing  it  in  Arlington  Street  at,  we 
believe,  what  is  now  the  Marquis  of  Salisbury's  house.  We  were 
not  aware  that  Ladies*  Clubs  flourished — not  that  this  particular  one 
did  flourish — as  early  as  1775.  In  the  second  case  the  parties  to  a 
dispute  about  the  validity  of  a  will  were  benighted  enough  to 
refer  it  to  the  arbitration  of  the  notorious  Dr.  Titus  Oates.  It 
will  not,  perhaps,  surprise  anyone,  who  remembers  that  gentle- 
man's career,  to  hear  that  his  award  was  set  aside,  Oates  being 
alleged  to  be  actuated  by  spite  against  the  respondents,  because 
they  had  been  instrumental  in  his  being  turned  out  from  being  a 
preacher  in  the  congregation  of  Anabaptists.  A  somewhat 
remarkable  feature  of  these  reports  is  the  large  proportion  of 
appeals  from  Ireland,  some  of  which  describe  many  curious 
questions  which  arose  under  the  confiscations  and  anti-Catholic 
legislation  of  those  times. 


Rulimj  Cases.  Edited  by  R.  Campbell.  Vol.  XXII.  Quia 
Timet  Action — Release.  London:  Stevens  and  Sons.  1901. 
This  great  undertaking  is  getting  near  its  end.  The  most 
important  headings  in  the  present  volume  are  **  Railways  and 
other  Public  Undertakings  "  and  **  Rating."  The  cases  on  both 
are  well  selected  with  excellent  notes.  We  think  those  on  rating 
particularly  good,  as  the  subject  is  one  of  great  difficulty,  and 
there  are  many  unsettled  points  and  contradictory  decisions,  all 
of  which  are  dealt  with,  and  the  difficulties  pointed  out,  if  not 
removed.  The  American  notes  on  the  same  subject  are  interest- 
ing, but  on  Recount  of  the  different  systems  of  taxation,  are  not  of 
much  assistance  to  English  lawyers.  There  are  also  about  60 
pages  on  the  **  Rectification  and  Cancellation  of  Written 
Instruments." 


The  Laic  and  Policy  of  Annexation.     By  Carman  F.  Randolph. 
London:     Longmans,  Green  and  Co.     1901. 
This  is  a  volume  which  deserves  to  be  read  with  care  by  all 
who  take  an  interest  in  the  foreign  policy  of  the  United  States, 
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In  it  are  discussed  some  constitutional  questions  of  the  highest 
importance  and  on  which  it  is  evident  that  there  are  great  differ- 
ences of  opinion  in  the  United  States.  The  special  reference  is 
to  the  Philippines,  and  the  points  discussed  are  practically  what 
is  the  relation  of  the  Philippines  to  the  United  States,  how  are 
they  to  be  governed,  and  do  they  come  under  the  rule  of  the 
Constitution  ?  The  question  is  probably  largely  a  tariff  one,  but 
its  importance  extends  beyond  its  present  subject,  as  a  develop- 
ment of  what  may  be  called  the  Imperial  Policy  of  the  United 
States  is  not  impossible.  The  learned  author  puts  forward 
weighty  arguments  to  show  that  the  Philippines  have  become 
part  of  the  territory  of  the  United  States,  and  are  therefore 
entitled  to  the  benefit  of  the  Constitution,  and  that  the  present 
administration  has  acted  unconstitutionally,  both  in  the  way  of 
legislating  for  them,  and  also  in  the  tariffs  it  has  fixed.  The 
peculiar  position  of  Cuba  is  touched  on,  in  that  it  was 
surrendered  by  Spain  without  being  taken  by  the  United  States. 
The  whole  work  repays  careful  study,  as  it  gives  much  informa- 
tion about  the  Constitution  of  the  United  States,  the  respective 
powers  of  President  and  Congress,  and  the  probable  trend  of 
their  foreign  policy. 


Legislative    Methods  and    Forim.     By    Sir    Courtney    Ilbert, 
K.C.S.I.,  CLE.     Oxford:  Clarendon  Press.     1901. 

This  book  is  full  of  interest  and  instruction,  and  is  well  worth 
perusal  by  members  of  Parliament,  lawyers,  and  the  public 
alike — those  who  have  to  make,  those  who  have  %o  study,  and 
those  who  have  to  obey  laws.  It  speaks  with  authority,  as 
being  the  work  of  a  man  of  great  ability  on  a  subject  of  which  he 
has  had  thirty  years  experience.  It  begins  with  a  short  but 
interesting  comparison  between  the  growth  and  characteristics 
of  Common  law  and  Statute  law  in  England,  in  France,  and  in 
Germany.  He  points  out  that  the  causes  of  the  characteristics 
of  English  law  have  been  "  the  continuity  of  legislation,  the  repre- 
sentative character  of  the  legislative  body,  the  strength  of  the 
central  government."  The  second  chapter  is  a  description  of  the 
English  Statutes,  enumerating  the  various  editions,  etc.  The 
fourth  chapter  is  an  important  one,  it  is  entitled  '*  Stages  in  the 
Improvement  of  the  English  Statute  Law,"  and  gives  an  account 
of  all  the  efforts  that  have  been  made  to  classify,  codify,  consoli- 
date, index,  and  revise  th^  Sta,tutes  froit^  th^  time  of  Edward  VL 
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to  the  present  day.  Both  the  advantages  and  the  difficulties  of 
codifying  and  consolidating  are  fairly  recognised,  and  the 
progress  made  so  far  in  the  improvement  of  the  law  is 
summed  up  as  follows  :  *'  The  work  of  indexing  has  been 
placed  on  a  satisfactory  footing.  The  work  of  expurga- 
tion and  republication  has  been  carried  down  to  a  recent 
date,  and  is  practically  complete  for  the  present.  The  work 
of  consolidation  has  come  to  a  standstill.''  The  subjects  of 
consolidation  and  codification  are  again  and  more  fully  treated  in 
later  chapters,  and  we  would  particularly  call  attention  to  the 
latent  difficulties  in  the  way  of  consolidation,  which  are  not,  we 
think,  apparent  to  one  unfamiliar  with  parliamentary  methods. 
The  fifth  chapter,  dealing  with  the  preparation  of  Acts,  lets  us  a 
little  behind  the  scenes,  and  introduces  us  to  the  labours  and  dif- 
ficulties of  the  parliamentary  draftsman.  One  thing  that  will 
strike  every  reader,  and  will  provide  a  well-founded  defence 
against  much  of  the  criticism  to  which  the  drafting  of  statutes  is 
often  subjected  by  judges  and  lawyers,  is,  that  a  draftsman  cannot 
draft  or  arrange  the  provisions  of  a  bill  simply  in  the  way  that  he 
thinks  best,  but  **  bills  are  made  to  pass  as  razors  are  made 
to  sell."  The  causes  of  the  defective  form  of  Acts  of  Parliament 
cannot,  we  think,  be  more  clearly  put  than  they  are  in  the  follow- 
ing quotation : — 

"In  judging  English  Acts  of  Parliament,  it  must  be  remem- 
bered that  the  defects  with  which  they  are  chargeable  are  in 
great  measure  directly  due  to  the  principles  of  the  constitution 
under  which  they  are  framed.  In  the  first  place,  an  ordinary  Act 
of  Parliament  is  essentially  a  creature  of  compromise.  In  point  of 
-form,  however,  it  is  a  comprDmise  between  the  terms  of  art  de- 
manded by  the  lawyer  and  the  popular  language  required  by  the 
lajrman.  If  the  former  finds  such  a  term  as  *land'  loose  and 
slipshod,  to  the  latter  '  hereditament '  is  pedantic  and  unintelli- 
gible. The  result  is  that  the  laymen  usually  finds  his  satisfaction 
in  the  text,  and  the  lawyer  has  to  be  consoled  with  a  definition. 
In  point  of  arrangement,  an  Act  is  a  compromise  between  the 
order  most  convenient  for  debating  a  bill,  and  the  order  most  con- 
venient for  administering  an  Act.  In  point  of  substance,  a  Bill 
as  it  enters  Parliament  may  be,  and  as  it  emerges  frequently  is, 
a  compromise  between  divergent  views.  It  is  the  work  of  many 
minds,  and  the  product  of  many  hands.  Now  compromise  and 
^o-operation  are  admirable  things  in  politics,   but   they   do  not 
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always  tend  to  clearness  or  accuracy  of  style,  logical  arrangement 
or  consistency,  in  literary  composition." 

We  are  glad  to  see  that,  in  spite  of  his  acute  perception  of  the 
disadvantages  of  parliamentary  discussion  and  amendments,  Sir 
Courtney  would  not  delegate  legislation  to  experts  as  recom- 
mended by  no  less  an  authority  than  John  Stuart  Mill,  but  strange 
as  it  may  appear,  puts  his  faith  in  the  House  of  Lords,  to  make 
"  such  formal  amendments  as  are  necessary  to  make  the  measure 
decently  consistent  and  intelligible."  There  is  a  full  account  of 
Indian  and  Colonial  legislation,  and  the  last  two  chapters  should 
be  of  the  greatest  value  to  parliamentary  draftsmen,  containing 
practical  forms  and  notes  which  were  originally  prepared  as  a 
supplement  to  Lord  Thring's  treatise  on  **  Practical  Legislation." 
The  want  of  some  information  of  the  sort  has  often  been  deplored^ 
and  we  do  not  think  that  the  benefit  of  it  will  be  limited  to  parlia- 
mentary draftsmen,  but  most  lawyers  will  sometimes  find  there 
what  they  would  have  a  difficulty  in  finding  elsewhere.  The 
whole  book  is  full  of  information  and  interest  put  in  a  remarkably 
clear  and  broadminded  manner. 


Wilson's   Legal  Handy   Books:  The   Trader's   Guide  to   the  Laio 

affecUntj  the  Sale  of  Goods.  By  Lawrence  Duckworth. 
Railway  Law  for  the  ''Man  in  tJie  Train.'*  By  George  E.  T. 
Edalji.  London :  Eflingham  Wilson. 
Both  these  little  books  are  carefully  written  and  likely  to  be 
useful,  and  if  many  railway  travellers  thoroughly  master  Mr. 
Edalji's  lively  little  work,  the  railway  companies  are  likely  to 
have  an  unpleasant  time  of  it ;  but  the  traveller  should,  how- 
ever, remember  that  a  good  many  points  of  railway  law  are  not 
quite  clear,  and  that  railway  companies  are  sometimes  in  the 
habit  of  carrying  cases  up  to  the  House  of  Lords,  which  they 
can  better  afford  to  do  than  he  can,  but  that  need  not  prevent 
him  from  trying  to  ascertain  and  enforce  his  rights. 


The  Annual  Digest,  1900.     By  John  Mews.     London:  Sweet  and 

Maxwell.     1901. 
The  Yearly  Digest  of  Repoi'ted  Cases,  1900.     By  Edward  Beal. 

London:  Butterworth.     igoi. 
One  or  other  of  these  works  is  indispensable  to  the  practising 
lawyer  as  he  can  see,  not  only  a  well  arranged  digest  of  the  cases 


Digitized  by 


Google 


REVIEWS.  371 

reported  in  the  year  in  nearly  all  the  English  Reports  and  selections 
from  the  Scotch  and  Irish  cases,  but  also  lists  of  cases  "  digested 
over-ruled,  considered  "  and  those  "  followed,  distinguished,  ex- 
plained, commented  on,"  etc.  Both  collections  are  good  though  the 
arrangement  considerably  differs,  and  the  digests  do  even  more. 
It  is  curious  to  notice  what  different  views  two  able  and  learned 
men  will  take  as  to  the  best  way  to  digest  a  case.  For  this 
reason  one  case  will  be  found  best  digested  in  one  book,  and 
another  in  another  ;  and  though  it  is  not  likely  that  our  readers 
will  wish  to  buy  both,  we  are  unable  to  recommend  one  more 
than  the  other,  as  though  they  differ  in  method  they  seem  to  be 
equally  well  done  on  the  whole. 


Responsibilities  of  Directors  and  Working  of  Companies  under  the 
Companies  Acts  1862 — 1900,  By  Anthony  Pulbrook. 
London:  Effingham  Wilson.  1901. 
•  This  is  distinctly  one  of  the  most  original,  practical  and  sound 
works  on  the  subject  of  company  law  and  management  we  have 
ever  read.  Dealing  with  the  latest  addition  to  the  Statute-book 
the  author  remarks  at  the  outset :  **  There  are  so  many  phrases  of 
•*  doubtful  construction  throughout  the  Act  with  slight  variations 
•*of  expression  in  different  sections,  that  its  interpretation  will 
**  probably  make  a  record  for  legal  decisions,  and  as  the  author, 
"  after  thirty  years'  experience  as  a  solicitor,  can  only  honestly 
'*  advise  that  law  is  a  luxury  to  be  indulged  in  solely  by  fools, 
"liquidators,  rogues,  and  millionaires,  he  contents  himself  with 
"  pointing  out  where  doubts  and  difficulties  are  likely  to  occur,  so 
*•  that  sensible  men  may  steer  clear  of  getting  involved  in  a  law 
*'  suit."  After  such  a  straightforward  expression  of  opinion  as  this 
on  the  luxury  of  law  one  is  prepared  for  the  sound  advice  that 
follows,  and  here  is  a  sample  of  it  from  the  first  chapter :  "  At 
"  present  it  is  everybody's  interest  in  the  management  of  a  com- 
"  pany  to  hush  up  anything  wrong,  and  an  unpleasant  director 
**  who  has  ordinary  ideas  of  honesty  objecting  to  that  course  is 
"  *  sat  upon.'  The  only  practical  advice  that  can  be  given  to  a 
"  director  finding  himself  in  that  dilemma  is  to  throw  all  idea  of 
"duty  to  the  shareholders  to  the  winds  and  to  think  only  of 
"  himself,  by  taking  the  first  opportunity  of  resigning  the  com- 
"  pany  and  getting  rid  of  his  shares  at  any  price,  writing  off  any 
"  loss  as  a  bad  debt.  The  action  of  the  Good  Samaritan  is  lost  on 
**  shareholders ;  they  prefer  the  man  who  passes  on  the  other  side 
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"  of  the  way."  Mr.  Pulbrook  evidently  has  a  thorough  apprecia*. 
tion  of  the  genus  shareholder.  He  has,  moreover,  but  a  poor 
opinion  of  the  utility  of  the  Act  for  the  prevention  of  frauds.  In 
the  concluding  chapter  he  says :  ''  The  true  principle  upon  which 
''jurisprudence  should  be  based  is  to  render  it  comparatively  easy 
"  for  frauds  to  be  found  out  and  punished."  This  he  thinks  the  new 
Act  altogether  fails  to  do.  It  is  framed  to  punish  '*  the  innocent  for 
**  the  guilty  to  the  detriment  of  honest  and  well-conducted  under- 
"  takings,  by  stopping  the  spigot  in  placing  irritating  difficulties 
"  in  the  way ;  at  the  same  time  it  leaves  the  bung  wide  open  for 
'*  dishonest  men  to  carry  on  that  method  of  promoting  companies, 
"  which  from  experience  of  the  past  has  always  proved  the  most 
**  dangerous,  and  ruined  a  hundred  times  more  families  than  the 
**  evil  the  Act  is  designed  to  prevent."  But  we  have  given  extracts 
enough  from  the  book  to  show  its  practical  value.  It  has  the  Act 
of  1 900  set  out  in  full,  with  notes  by  the  author ;  also  an  appendix 
of  useful  matter  and  a  valuable  chapter  of  suggestions  for  pre- 
venting frauds  in  companies.  The  book  is  readable  from  cover  to 
cover  and  ought  to  be  in  the  hands  of  evyy  shareholder  and 
director  of  a  public  company. 


The  Maritime  Codes  of  Italy.  Translated  and  annotated  by  His 
Honour  Judge  Raikbs.  London:  Effingham  Wilson.  1901. 
This  is  the  third  volume  and  fifth  Code  for  which  we  are 
indebted  to  the  labours  of  Judge  Raikes,  the  former  ones,  Spain 
and  Portugal,  appearing  in  1896,  and  Holland  and  Belgium  in 
1898.  As  the  learned  Editor  points  out  in  his  preface,  the 
Maritime  law  of  Italy,  as  is  fitting  in  a  State  of  which  Rome,  the 
mother  of  the  law  of  modern  Continental  Europe,  and,  so  to 
speak,  the  step-mother  of  English  law,  is  the  capital,  is  more 
comprehensive  than  that  of  the  States  before  dealt  with,  including 
as  it  does  a  Code  of  Maritime  law  in  time  of  war ;  and  there  is 
this  difficulty  to  be  dealt  with,  namely,  that  though  the  Italian 
Codes  are  identical  for  the  whole  country,  each  of  the  several 
States  which  were  in  existence  before  the  Unification  of  Italy  has 
still  its  own  hierarchy.  The  Supreme  Court  is  very  rarely  used, 
and  therefore  practically  instead  of  there  being  one  Final  Court 
of  Appeal  or  Cassation  for  the  whole  country,  as  in  other 
European  States,  there  are  several,  and  as  the  interpretation  put 
upon  the  law  by  one  of  these  Courts  does  not  bind  the  others 
they  are  sometimes  to  be  found  in  actual  conflict,  and  it  is  never 
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safe  to  rely  on  a  decision  except  in  the  place  where  it  has  been 
given.  We  may,  however,  accept  both  the  Maritime  law  and  the 
learned  author's  comments  on  the  same  with  perfect  confidence » 
relying  on  the  fact  that  as  an  ex-leading  practitioner  at  the 
Admiralty  Bar  (which  he  relinquished  some  time  ago  for  the  less 
lucrative  but  more  dignified  position  of  a  County  Court  Judge  on 
a  Circuit  where  there  is  full  scope  for  his  special  knowledge  in 
Admiralty  work)  an  ardent  student  of  International  and 
Maritime  law,  and  an  accomplished  linguist  Judge  Raikes  has  few 
equals.  There  is  a  melancholy  interest  attaching  to  this  volume, 
inasmuch  as  it  is  dedicated  to  the  memory  of  his  only  son  **  The 
spring  of  my  every  effort  and  the  source  of  my  every  hope  for  the 
last  twenty  years,"  who  was  killed  at  Ladysmith  whilst  in 
command  of  a  company  of  the  King's  Royal  Rifles  when 
successfully  repelling  the  final  assault  of  the  Boers. 


NEW    EDITIONS. 


Second  Edition.  The  Homing  of  tlie  Working  Glasses  Act,  1890- 
1900.  By  Charles  E.  Allan,  M.A.,  LL.B ,  and  Francis 
J.  Allan,  M.D.,  D.P.H.  London:  Butterworth.  1901. 
The  first  edition  of  this  manual  was  published  in  1898,  but  the 
passing  of  the  London  Government  Act,  1 897,  and  the  Housing 
of  the  Working  Classes  Act,  1 900,  renders  a  new  edition  necessary. 
The  provision  of  houses  for  the  working  classes  is  a  question  so 
much  discussed  now,  and  so  many  schemes  to  effect  it  are  being 
brought  forward,  that  it  is  eminently  desirable  that  there  should 
be  a  book  like  this,  setting  forth  the  present  law  on  the  subject, 
and  showing  practical  experience  of  the  working  of,  and  necessity 
for  such  Acts.  The  introduction  has  had  to  be  re- written,  and 
numerous  additional  references  added  to  bring  the  law  up  to  date. 
The  Statute  of  1900  is  given  with  notes,  and  suggestions  are  made 
to  meet  any  difficulties  which  may  be  anticipated  in  carrying  out 
the  Acts. 


Second  Edition.     The  Case  Law  of  the  Workmen's  Compensation  Act^ 
1897.     ^y  R-  M.  Minton-Senhouse.     London:  Effingham 
Wilson,  1900. 
This  is  supplemental  to  Part  III.  of  the  well-known  "Acci- 
dents to  Workmen"  by  the  same  author.     In  a  useful  little  pre- 
face the  effect  of  the  year's  decisions  is  briefly  summarised    There 
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are  a  good  many  important  ones,  although  it  is  difficult  to  be 
quite  satisfied  with  the  logic  of  some  of  the  judgments.  Mr. 
Minton-Senhouse  is  very  indignant  with  the  Act  of  1900,  which 
he  calls  a  legislative  iniquity,  because  the  employments  specified 
are  not  limited  to  those  carried  on  by  way  of  trade  or  business,  or 
even  profit.  Without  being  in  favour  of  the  Act,  we  cannot  see 
that  it  makes  very  much  difference  to  the  labourer,  for  what  pur- 
pose he  is  employed,  and  with  all  deference  to  the  learned  author 
we  cannot  see  how  in  the  hard  case  he  gives,  the  maid  servant 
sent  out  one  day  to  water  the  garden  could  be  said  to  be  habitu- 
ally employed  in  agriculture.  The  statistics  of  proceedings  under 
the  Workmen's  Compensation  Act,  1897,  ^"^  ^^^  Employers' 
Liability  Act,  1880,  are  interesting. 


Third  Edition.  The  Lato  of  Landloi^d  and  Tenant  By  Edgar 
FoA.  London:  William  Clowes  and  Son.  1901. 
A  new  edition  of  this  well-known  work  is  welcome,  and  it 
has  not  been  brought  out  prematurely,  as  the  five  years  or  so, 
which  have  elapsed  since  the  appearance  of  the  last  edition, 
have  given  time  for  a  considerable  accumulation  of  both  new 
cases  and  Statutes.  The  learned  author  regrets  that  he  has 
been  obliged  to  somewhat  increase  the  bulk  of  his  book,  but  this 
certainly  seems  unavoidable ;  and  it  is  by  no  means  unwieldy, 
and  when  we  observe  that  the  table  of  the  cases  cited  fills 
over  one  hundred  pages,  it  is  remarkable  that  the  subject  has 
been  capable  of  full  treatment  in  something  like  800  pages. 
Besides  the  enormous  mass  of  case  law  it  will  be  noticed,  by 
anybody  who  glances  at  the  table  of  Statutes,  that  hardly  any, 
if  any,  session  of  the  late  Queen's  reign  passed  without  the 
addition  of  some  Statute,  which  in  some  way  affected  the  law 
of  Landlord  and  Tenant  A  good  many  revisions  and  additions 
have  been  made,  to  some  of  which  Mr.  Foa  calls  attention  in 
his  Preface.  Among  these  there  is  an  interesting  discussion 
on  the  true  legal  position  of  lodgers,  and  the  conclusion  is 
arrived  at,  that  in  cases  where  **  attendance  is  supplied  and 
also  where  the  landlord  has  the  exclusive  control  of  the  outer 
door  there  is  no  tenancy  in  the  proper  sense  of  the  word,  and 
the  lodger  has  no  exclusive  occupation,  but  only  an  exclusive 
enjoyment."  Perhaps  the  most  important  addition  is  contained 
in  the  Chapter  which  treats  on  the  **  Covenant  to  pay  Rates  and 
Taxes,"  and  particularly  on  the  liability  of  tenants  to  payments 
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exacted  in  respect  of  permanent  improvements  to  land.  It  will 
be  observed  by  all  tenants  with  regret,  that  the  rules  which 
were  fairly  settled  on  general  principles  down  to  1897,  have 
been  shaken  by  "  three  decisions,  all  in  favour  of  the  landlord, 
which  go  to  show  .  .  •  that  the  question  of  liability  now 
depends  less  on  general  principles  than  on  the  peculiar  force 
or  *  magic '  involved  in  the  use  of  particular  words."  This  seems 
unsatisfactory,  and  to  be  the  sign  of  a  rather  retrograde  tendency. 
Mr.  Foa  is  not  content  to  merely  cite  decisions  in  support 
of  propositions,  but  when  he  thinks  them  wrong  criticises 
them  with  much  courage  and  ability.  Notable  examples  of  this 
will  be  found  in  his  treatment  of  the  cases  Fenner  v.  Blake,  and 
Regina  v.  Hopkins, 

Third  Edition.  Stone's  Justice's  Manual.  Edited  by  George  B. 
Kennett,  Esquire.  London:  Shaw  and  Sons.  1901. 
This  Annual  work  is  edited  with  the  customary  ability  and 
accuracy,  but  we  do  not  think  there  has  been  a  necessity  for  so  many 
additions  as  usual.  The  only  two  important  Acts  icUich  required 
to  be  added  are  the  Money-lenders  Act,  and  the  Companies  Act. 
There  have  been  some  important  cases,  which  all  seem  to  have 
been  duly  noted  up.  We  may  notice  that  the  learned  Editor 
does  not  seem  to  share  the  doubt  expressed  by  Mr.  Foa  in  his 
Landlord  and  Tenant,  as  to  whether  costs  cannot  be  awarded 
in  proceedings  to  recover  possession  of  small  tenements.  Nor 
does  he  seem  to  have  considered  Mr.  Ryde's  elaborate  argument, 
in  his  recent  work  on  Rating,  on  the  subject  of  Appeals  from 
Special  Sessions,  to  which  we  think  much  weight  should  be 
attached;  and  as  the  subject  is  one  of  considerable  practical 
importance,  we  hope  the  learned  Editor  will  maturely  consider  it 
before  the  issue  of  the  next  edition. 


Third    Edition.      77^e  Student's   Guide  to  Constitutional  Law  and 

Legal  History.     By  Charles  Thwaites.     London :  George 

Barber,     igoo. 

This    is  one   of  Messrs.   Indermaur    and  Thwaites'    popular 

guides  for  the  Law  Final.     It  is  written  specially  for  the  use  of 

students,  ?»nd  contains  about  150  pages  of  questions  and  answers, 

besides  a  few  pages  of  judicious  advice  as  to  what  to  read.    The 

questions  are  well  chosen  and  the  answers,  though  very  concise, 

refer  to  well  known  authorities  where  their  accuracy  can  be  tested, 
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and  the  information  given  expanded  according  to  the  requirements 
of  the  student.  The  answers  seem  thoroughly  accurate  as  far  as 
we  have  been  able  to  test  them.  The  book  is  likely  to  prove 
useful,  not  only  for  the  class  for  which  it  is  designed,  but  to  many 
others  who  may  require  a  handy  book  o£  reference  on  Constitutional 
History  and  Law. 


Third  Edition.  Hardc^tle  on  Statutory  Law.  By  William 
FiELDEN  Craies,  M.A.  Londou :  Stevens  and  Haynes, 
igoi. 

It  is  very  interesting,  after  reading  Sir  Courtney  Ilbert's  account 
of  the  theory  and  practice  of  a  parliamentary  draftsman,  to  turn 
to  Mr.  Craies'  edition  of  Hardcastle's  Statutory  Law,  and  find  out 
what  is  the  lawyer's  opinion  as  to  the  manner  in  which  that  work 
has  been  done.  The  result,  according  to  Sir  Courtney's  own 
showing,  is  not  very  satisfactory.  He  says,  speaking  of  the 
writers  of  books  on  the  interpretation  of  Statute  law,  **  They  are 
concerned  rather  with  the  pathology  or  nosology  of  statutory 
drafting  than  with  its  laws  of  health.  They  illustrate  bad  draft- 
ing ;  they  do  not,  except  indirectly,  lay  down  rules  for  good  draft- 
ing." If  this  is  so,  there  must  have  been  plenty  of  bad  drafting 
for  it  takes  Mr.  Craies  something  like  500  pages  to  discuss  it* 
Of  course  all  these  mistakes  are  not  the  draftsman's,  for  as  Mr. 
Craies  puts  it,  **  there  are  numberless  mistakes  in  reference,  and 
mistakes  of  all  kinds  in  Acts  of  Parliament,  due  either  to  the 
draftsman  or  the  printer,  or  to  the  conjoint  or  adverse  efforts  of 
the  two  Houses  of  Parliament."  On  this  subject  it  is  interesting 
to  read  the  quotations  from  the  opinions  of  some  of  the  judges, 
notably  in  TJiomas  v.  Kelly,  where  Lord  Macnaughten  is  reported 
to  have  said:  **To  say  that  the  Bills  of  Sale  Act  (1878),  Amend- 
ment Act,  1882,  is  well  drawn,  or  that  its  meaning  is  reasonably 
clear,  would  be  to  affirm  a  proposition  to  which  I  think  few 
lawyers  would  subscribe."  Perhaps  the  criticisms  of  Lords 
Herschell,  Fitzgerald,  and  Macnaughten  in  Cook  v.  Neto  River 
Company  are  even  more  severe  ;  and  as  to  the  Finance  Act,  1894. 
Lord  Macnaughten  has  described  some  of  the  provisions  as 
**  strangely  expressed  and  singularly  ill-drawn." 

The  present  edition  has,  of  course,  the  addition  of  all  the  im- 
portant decisions  given  on  interpretation  since  1892,  and  the  very 
valuable  Appendix  of  words  judicially  interpreted  has  been  con- 
siderably enlarged  as  well  as  that  of  short  titles. 
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Fifth  Edition.  Tlie  Law  of  Landlord  and  Tenant  By  Joseph 
Haworth  Redman.  London:  Stevens  and  Sons.  1901. 
This  is  another  well  known  work  on  the  Law  of  Landlord  and 
Tenant,  and  like  Mr.  FoVs  book,  has  reached  the  time  when  a 
new  edition  is  desirable,  the  last  having  been  published  in  1893. 
It  has  also  of  necessity  increased  somewhat  in  bulk,  but  there  is 
no  diminution  in  the  care  and  ability  which  have  been  bestowed 
on  it.  Perhaps  the  most  important  new  feature  in  it  is  the  treat- 
ment  of  the  Agricultural  Holdings  Acts.  They  are  very  carefully 
considered,  and  every  information  and  suggestion  that  can  be 
given,  and  made  in  the  present  stage  of  their  working,  have  been 
provided,  and  in  addition  the  whole  of  the  Acts,  together  with  all 
the  Rules  and  Orders  under  them,  are  contained  in  the  Appendix. 
We  have  particularly  noticed  the  manner  in  which  the  difficult 
subject  of  fixtures  is  treated,  and  also  the  very  important  subject 
of  repairs.  Perhaps  Mr.  Redman  is  less  critical  of  decisions  than 
Mr.  Foa,  and  pays  rather  more  respect  to  Authority,  but  he  takes 
great  care  as  to  what  propositions  he  cites  cases  to  support. 


Fifth  Edition.     Seaborne' a  Lato  of  Vendors  and  Purchasers  of  Real 
Property.    By  W.  Arnold  Jolly,  M.A.     London :  Butter- 
worth.     1 90 1. 
In  this  edition  Mr.  Jolly  has  altered  the  arrangement  of  the 
book  so  as  to  commence  with  the  contract  of  sale,  which  we 
think  is  on  the  whole  the  best  and  most  logical  plan.     The   last 
edition  having  appeared  in  1897  there  have  been  a  considerable 
number  of  important  cases  to  add,  as  well  as  the    Land  Transfer 
Act  to  consider.     We  notice  that  Mr.  Jolly  takes  it  for  granted 
that  the  future  practice  of  registration  will  be  for  the  most  part 
confined  to  cases  of  possessory  titles  only.     The  book  well  justi- 
fies its  title  of  a  concise  manual. 


Fifth  Edition.      The    Employees'    Liability    Act,    1880^   and    the 

Workmen's  Compensation  Acts,  1897  and  1900,      By  Alfred 

Henry  Ruegg,  K.C.     London:  Butterworth.     1900. 

The  stream  of  litigation  under  the  Workmen's  Compensatioa 

Acts  still  continues  to  flow,  and  is  likely  to  be  further  contributed 

to  by  the  recent  Statute  extending  the  protection  of  the  Act  of 

1897  to  agricultural  labourers.      The  learned  author  has  been 

largely  engaged  in  these  cases,  and  is  therefore  more  competent 

than  most  men  to  treat  the  subject  clearly  and  thoroughly.    This 
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he  undoubtedly  does,  and  the  new  edition  will  merit  the  careful 
attention  of  all  who  have  to  consider  such  questions.  The  Em- 
ployers' Liability  Act,  1880,  is  first  of  all  thoroughly  examined, 
and  some  points  considered  which  have  not  yet  been  decided 
under  it,  such  as  the  question  whether  an  infant  could  be  made 
responsible  as  an  employer.  On  this  point  Mr.  Ruegg  comes  to 
the  conclusion  that  the  Employers'  Liability  Act  does  not  impose 
any  fresh  responsibility  on  such  infant  employers.  Then  the 
Workmen's  Compensation  Act,  1897,  ^^  treated,  and  one  of  the  first 
questions  to  be  discussed,  and  discussed  fully,  is  that  of  deciding 
what  is  a  factory  within  the  meaning  of  the  Act,  in  which  the 
difficulties  connected  with  the  cases  of  ships  in  Docks,  and  Ware- 
houses away  from  Docks  are  examined  and  explained.  Another 
question  which  Mr.  Ruegg  thinks  appears  to  require  further  con- 
sideration is  as  to  "  what  is  an  accident."  Many  other  difficulties 
which  have  arisen,  or  may  arise  under  these  Acts,  are  considered, 
and  the  most  reasonable  answer  given  that  the  author's  experience 
and  ability  can  suggest,  but  the  difficulties  are  not  shirked. 


Sixth  Edition.     Dujest  of  Civil  Law  for  the  Punjab y  chiefly  based 

on  the  Customary  Law.     By  Sir  W.  H.  Rattigan,  K.C, 

LL.D.     London:  Wildy  and  Sons.     1901. 

The  interesting  parts  of  this  book  to  an  English  lawyer  are  not 

the  particular  paragraphs  in  which  the  law  of  the  Punjab  is  laid 

down, — we  have  no  doubt  correctly, — but  in  the  introductions  to 

the  various  Chapters,  in  which  the  learned  Author  gives  a  short 

treatise  on  the  history  of  the  subject,  explained  and  illustrated  by 

his  great  knowledge  of  the  jurisprudence  of  all  countries  and  all 

times.     The  influence  of  custom  on,  and  growth  of  custom  into 

law  has  always  been  a  favourite  subject  of  investigation  by  jurists, 

and  there  is  much  to  suggest  and  interest  in  this  work  apart  from 

merely  acquiring  a  knowledge  of  the  law  of  the  Punjab. 


Eighth  Edition.  Oke'8  Magigtei-ial  Formalist,  By  Cecil  George 
Douglas.  London:  Butterworth  and  Co.  1901. 
This  well  established  work  contains  a  large  collection  of  forms 
for  use  by  magistrates  and  their  clerks ;  and  it  is  difficult  to 
suggest  any  case  likely  to  happen  in  the  usual  run  of  a  justice's 
business  where  he  would  not  find  the  necessary  form,  and  be  able 
to  rely  on  it  with  confidence  as  being  correct.  He  would  even 
find  some  forms  which  he  is    not  likely  ever  to    want,  as  for 
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instance,  the  remarkable  form  on  page  485  giving  the  suitable 
statement  of  '*  Publicly  exposing  to  Sale  and  selling  a  Wife/* 
This  is  included  in  the  part  treating  of  Indictable  Offences,  but 
we  have  been  unable  to  find  any  precedent  for  the  case  in 
Archbold,  and  so  are  glad  to  be  able  to  refer  anyone  who  may 
require  it  to  the  above  reference.  This,  of  course,  shows  the 
completeness  of  the  work,  as  it  even  includes  what  must  be  a 
very  rare  offence.  The  forms  are  divided  into  three  great 
divisions,  namely,  forms  for  Summary  Convictions  and  Orders, 
which  take  up  nearly  half  the  book,  forms  for  Indictable  Offences, 
and  forms  for  other  Proceedings  out  of  Sessions.  Add  to  these 
776  pages  of  Forms,  a  good  Index,  and  you  have  a  book  the  value 
of  which  to  a  busy  Justice  cannot  well  be  over-estimated. 


Thirty-eighth  Edition.  Every  MariB  own  Lawyer.  London : 
Crosby,  Lockwood  and  Son.  1901. 
This  hardy  Annual  has  been  carefully  revised  and  includes  the 
most  important  legislation  of  the  past  year.  Considering  the 
amount  of  information  in  it,  and  the  short  space  it  is  necessarily 
able  to  give  to  each  subject  it  seems  very  accurate  ;  but  we  notice 
that  the  statements  as  to  the  appointment  of  a  Clerk  of  the  Peace, 
and  the  liability  of  spectators  at  a  prize  fight,  are  still  not  quite 
right.  Though  the  book  is  likely  to  be  of  considerable  use  to 
laymen  in  not  very  important  matters,  we  should  recommend  them 
to  read  the  introduction  before  trusting  too  implicitly  to  the 
tempting  announcement  on  the  cover  "  No  more  Lawyer's  Bills.'' 


CONTEMPORARY     FOREIGN     LITERATURE. 

Revisione  Critica  delle  pik  recente  Teorie  su  le  Origini  del  Dintto. 
Pp.  188.     Rome,  1901. 
Del  Concetto  Teorico  delta  Societd  Civile.     Pp.  35.     Rome,  1901. 
The  first  of  these  is  a  thesis  by  a  lady  Doctor  of  Law  (Dott. 
Teresa  Labriola),  which  was  successful  in   entitling  her  to  the 
right  of  libera  docema.     It  is  Hegelian  in  spirit,  the  main  point 
being  that  the  philosophy  of  law  cannot  be  disconnected  from 
the  philosophy  of  history.    The  second  is  an  academic  address  by 
the  same  lady,  the  point  of  which  is  the  necessity  of  including  in 
the  study  of  the  philosophy  of  law  a  revision  of  the  fundamental 
conceptions  of  law,  a  criticism  of  existing  law,  and  an  anticipation 
of  law  in  process  of  formation. 
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Les  Terntoires  Africaina  et  lea  Conventions  Franco-Anglaiaes,     By 

E.  RouARD  DE  Card,  Professeur  de  Droit  Civil  k  TUniver- 

site  de  Toulouse.     Pp.  242.     Paris,  1901. 

The  view  of  a  patriotic  Frenchman  on  the  position  of  Great 

Britain  and  France  in  Africa.     We  may  or  may  not  agree  with 

his  opinions,  but  there  is  no  doubt  as  to  the  value  of  the  maps 

and  of  the  text  of  the  various  treaties  and  conventions  contained 

in  the  book.  It  forms  vol.  xxxviii.  of  the  Bihliotkhqm  IntetmeUionaie 

et  Diplomatique^  published  by  M.  Pedone  at  Rue  Soufflot,  17. 


La  Nuova  Legge  Comunale  e  Provinciale. .  By  Enrico  Mazzoccolo 
(4th  ed.)  Pp.  xi.,  819.  Milan,  1901. 
A  commentary  on  the  law  of  4  May,  1898,  No.  164,  interest- 
ing to  those  who  have  followed  the  development  of  local  govern- 
ment in  Italy.  Compare  with  the  English  system  the  payment  of 
travelling  expenses  in  certain  cases  and  the  representative  vote, 
where,  for  instance,  the  husband  votes  in  respect  of  property 
owned  by  the  wife. 


//  Co'hce  del  Teatro.  By  Nicola  Tabanelli.  Pp.  xi.,  328. 
Milan,  1901. 
This  book,  like  the  last,  is  the  production  of  the  well-known 
house  of  Hoepli.  It  is  a  curious  little  work  on  certain  legal 
questions  connected  with  the  theatre,  viz,,  the  legal  relations 
between  author  and  manager,  the  rights  and  duties  of  the  audience, 
and  the  rights  and  duties  of  ticket-holders  and  subscribers.  Some 
amusement  may  be  derived  from  it,  especially  where  it  discusses 
the  history  and  law  of  hissing,  the  illegality  of  contracts  with  the 
claqm,  and  the  pressing  need  of  legislation  on  the  delicate  matter 
of  ladies'  theatrical  head-gear. 


PERIODICALS. 
Journal  du  Droit  International  PHvS,  1 900.  Nos.  VII. — ^XII.  Paris. 
Professor  Fiore  concludes  his  learned  paper  on  the  international 
aspect  of  quasi-contract  and  quasi-delict.  M.  Emile  Stocquart, 
well  known  for  his  researches  in  English  law,  contributes  a  terse 
but  correct  sketch  of  the  history  of  the  testamentary  capacity  of 
the  married  woman  in  England.  Several  interesting  cases  are 
reported.  A  court  at  Klagenfort,  in  Austria,  decided  that  an 
action  for  breach  of  promise  of  marriage  will  not  lie  where  the 
plaintiff  and  defendant  have  been  guilty  of  adultery.    An  Antwerp 
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court  interprets  the  words,  **  a  working  day  of  twenty-four  hours  "  in 
an  English  charter-party  to  mean  any  consecutive  period  of  twenty- 
four  hours,  not  necessarily  a  calendar  day.  The  Court  of  Appeal 
of  Brussels  in  a  case  of  Sandrmi  v.  Sandron  (26th  March,  1900), 
decided  that  a  will  executed  by  a  Belgian  in  England  in  the 
English  form  can  be  accepted  as  evidence  of  the  wishes  of  the 
deceased  without  being  admitted  to  probate  in  England,  provided 
that  it  be  duly  executed  in  accordance  with  the  Wills  Act.  In 
the  Swiss  decisions  the  reader  is  struck  with  the  prominence  of 
extradition  questions.  Switzerland  is,  no  doubt,  a  very  convenient 
refuge  for  criminals  of  all  nations.  An  unusually  readable  number 
is  concluded  by  a  full  and  complete  record  of  the  proceedings  of 
the  International  Peace  Conference  and  of  the  conventions  arising 
out  of  it.  An  article  by  Dr.  Basdevent  on  the  belligerent  right  of 
arrest  of  individuals  on  the  high  seas  deals  with  some  recent  cases. 
Several  decisions  of  importance  are  reported,  and  afford  ground 
for  comparison  with  English  law.  Creditors  may,  if  their  interests 
be  concerned,  apply  to  have  a  marriage  declared  void  in  France 
^p.  969).  The  validity  of  a  gift  made  in  England  is  determined 
by  a  French  Court  according  to  English  law  (p.  977).  A  Circuit 
Court  of  Appeal  in  the  United  States  held  that  it  could  not  in  its 
admiralty  jurisdiction  entertain  a  claim  for  damages  by  repre- 
^sentatives  of  a  passenger  by  the  ill-fated  La  Bourgogne  (p.  10 19). 
The  short  law  of  ist  December,  1900,  admitting  women  to  the 
French  bar  is  set  out  at  p.  1099.  It  runs  thus :  "  From  and  after 
the  promulgation  of  the  present  law,  women  furnished  with 
•diplomas  of  licencU  en  droit  shall  be  admitted  to  take  the  oath 
prescribed  by  Act  31  of  the  law  of  the  22nd  Ventose  of  the  year 
XII.  to  those  who  wish  to  be  admitted  advocates,  and  to  exercise 
the  profession  of  advocate  under  the  conditions  of  position, 
•discipline,  and  obligations  regulated  by  the  texts  in  force."  The 
usual  valuable  bibliography  completes  the  volume  for  1900. 


Deutsche  JurMten-Zeitung,     Oct.,  1900 — March,  1901.     Berlin. 

These  numbers  are  mainly  occupied  with  articles  on  points 
arising  out  of  the  new  Code,  and  with  more  or  less  academic 
•questions,  such  as  a  proposal  to  constitute  a  StaatsgericMsliof  for 
the  Empire,  and  a  discussion  as  to  the  advisability  of  abolishing 
the  dramatic  censorship.  Among  the  decisions  one  or  two  may 
be  picked  out  as  raising  questions  of  interest.  A  maidservant 
who  suppresses  in  her  Diensthuch^  or  dossier  of  certificates  and 
characters  enforced  by  the    police  authorities,  a  character  un- 
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favourable  to  her,  is  guilty  of  the  crime  of  falsification  of  docu- 
ments. A  man  is  under  contract  with  a  municipal  authority  to 
remove  street  refuse,  a  work  of  necessity  allowed  by  the  law 
regulating  Sunday  rest.  One  of  the  horses  used  in  the  work  is 
shod  by  a  smith  on  Sunday.  The  shoeing  is  incidental  and 
accessory  to  the  permissible  work,  and  therefore  not  punishable. 
The  Salvation  Army  is  a  religious  association  within  the  law,  and 
therefore  entitled  to  prosecute  one  who  interrupts  its  services. 
The  right  is  not  diminished  by  the  fact  that  the  association 
keeps  a  lodging-house  and  lets  beds  for  hire.  An  article 
on  the  Frisian  "  Daumenrecht"  shows  that  local  custom 
has  not  been  entirely  superseded  by  the  Code.  Some  of 
the  difficulties  in  the  law  of  contract  which  may  possibly  arise 
from  the  use  of  the  telephone  are  raised  in  an  article  on 
Willemerkliirungen  mitteU  Fernsprechers,  The  usual  digest  of  lead- 
ing decisions  is  appended  to  every  number.  A  curious  one  is 
from  Brunswick.,  viz,  than  an  expert  witness  giving  evidence  false 
to  his  knowledge  on  a  matter  of  fact  cannot  shelter  himself  from 
the  penalties  of  perjury  by  taking  advantage  of  the  immunity  given 
by  law  to  expert  witnesses. 

Rivista  di  Diritto  InternazioncUe  di  Leyislazione  Comparata.      Sept. 

— Dec,  1900.     Naples. 

This  number  contains  a  summary  of  an  important  trade-mark 
case  decided  by  the  Federal  Tribunal  of  Switzerland.  By  Swiss 
law  the  use  of  a  qualificative  epithet  diametrically  opposite  to  the 
epithet  of  the  original  trade-mark  may  constitute  unfair  com- 
petition. Hence  to  call  goods  "  New  England "  is  un- 
fair competition  with  those  known  as  "  Old  England."  A 
decision  is  reported  of  the  Corte  di  Cassazione  of  Turin, 
where  it  was  held  that  a  marriage  between  a  Swiss  and  an 
Italian  woman  in  Italy  can  only  be  dissolved  by  death.  Nor  will 
an  Italian  Court,  where  a  divorce  has  been  decreed  by  the  law  of 
another  State,  order  the  decree  of  divorce  to  be  recorded  in  the 
margin  of  the  marriage  certificate. 


La  Giustizia  Penale,     Oct.,  i goo — Feb.,  190 1.     Rome. 

The  decisions  in  these  numbers  are  chiefly  on  points  of  practice 
and  of  little  general  interest.  Professor  Alimena  Bernardino,  of 
Modena,  in  his  series  of  articles  on  the  reform  of  the  Code  of 
Penal  Procedure,  makes  use  of  frequent  illustrations  from  English 
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law,  e.g.,  the  procedure  in  Habeas  Corpus  and  under  the  Summary 
Jurisdiction  Acts,  and  the  functions  of  the  coroner  and  the 
sheriff  in  preliminary  inquiries.  It  is,  perhaps,  by  some  confusion 
with  his  Scottish  namesake  that  the  learned  professor  speaks  of 
the  sheriff  as  prmdenie  della  corte  cTassise.  It  is  always  instructive 
to  see  how  our  institutions  strike  a  foreign  jurist,  and  with  this 
slight  exception  the  writei's  English  law  seems  very  correct. 
The  project  of  a  law  against  usury  (p.  114)  should  be  compared 
with  the  recent  English  Act,  which  possibly  may  have  been  con- 
sulted by  the  Italian  draftsman.  It  seems  to  be  framed  on  very 
much  the  same  lines,  as  far  as  regards  the  jurisdiction  of  the 
Court  to  abate  the  rate  of  interest.  There  is  nothing  about 
registration.  One  provision  is  peculiar.  It  is  an  offence  punish- 
able by  fine  and  imprisonment  to  falsely  denounce  a  person  as  a 
habitual  usurer.  There  is  a  review  of  a  work  by  Signor  A. 
Cutrera  on  the  Mafia,  in  which  we  have  an  attempted  definition 
of  the  mysterious  word.  It  is  "  the  exaggeration  of  the  senti- 
ment of  distrust  of  justice,"  and  so  seems  connected  with  lynch 
law. 

James  Williams. 


SOME    WORKS    OF    REFERENCE. 

Dtbrett's  ilomt  of  Commaru  and  Judicial  Bench,  1901.  London :  Dean  and 
Sons,  Ltd.  (35th  Year).  This  valnable  annual  forms  a  reliable  Parliamentary 
guide.  From  the  section  dealing  with  the  composition  of  the  House  of  Commons, 
it  is  interesting  and  gratifying  to  note  that  the  legal  profession  is,  as  usual,  the 
one  best  represented  in  the  House,  some  142  Members  being  cither  barristers  or 
solicitors.  Full  election  statistics  regarding  the  two  last  General  Elections  are 
given,  and,  to  render  the  work  complete,  a  condensed  Peerage  is  added,  also  a  full 
list  of  the  Privy  Council.  The  Judicial  Bench  portion  of  the  work  includes 
detailed  biographical  notices  of  Judges  of  the  Superior  and  County  Courts, 
Recorders,  etc. 


Tfu  Newspaper  Press  Directory  and  Advertiser* 9  Guide^  190 1.  London:  C. 
Mitchell  and  Co.  (56th  Year).  This  is  a  very  useful  work  of  reference,  giving  as 
it  does  reliable  information  concerning  the  Press  in  all  parts  of  the  world.  Among 
the  special  articles  in  this  volume  is  one  by  Mr.  Hugh  Fraser,  LL.D.,  entitled, 
**The  Legal  Year,  in  its  relations  to  the  Press,'*  which  is  full  of  interest. 


Ifhiiakir's  Almanack,  1901.  London :  Wliitaker  and  Sons.  (33rd  Annual 
issue).  IVhUakers  Almanack  is  so  well  known  that  it  is  not  necessary  for  us  to 
notice  it  in  any  detail.  The  many  changes  rendered  necessary  by  the  General 
Election,  and  the  alterations  in  the  sections  devoted  to  the  Service  Lists, 
Peerage,  etc. ,  have  all  been  carefully  and  accurately  made.      A  short  history  of 
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the  19th  Century  appears  in  the  Appendix,  and  among  other  articles  are  short 
treatises  on  England  and  the  Dntch  Colonies,  Voters'  Qualifications,  and  many 
other  matters. 


TJt9  Literary  Year-Book  and  Bookman's  Directory,  1901.  Edited  by  Herbert 
MoBRAH.  London  :  George  Allen.  This  Year- Book,  under  the  editorship  ot 
Mr.  Morrah.  is  fast  becoming  an  indispensable  work  of  reference  to  everyone  wbo 
is  interested  in  the  production  of  literature.  As  it  grows  in  popularity  the  Editor's 
trouble  increases  by  reason  of  the  multitude  of  suggestions  for  its  improvement 
with  which  he  i»  assailed.  The  volume  cannot  at  present  be  indefinitely  extended, 
but  no  doubt  the  good  ideas  Mrill  be  carefully  sifted  from  the  bad,  and  gradually 
the  value  of  the  Year-Book  will  be  enhanced.  The  Editor  is  humorous  at  the 
expense  of  the  scribblers  who  write  to  him  protesting  against  the  exclusion  of 
their  names  from  the  '*  Directory  of  Authors.'*  <*  The  suggestions  that  reach  me 
under  this  head,"  writes  Mr.  Morrah,  **  are  curious.  Many  supposed  that  it 
-**  should  be  a  great  distinction  to  be  included  in  this  Directory,  whereas,  of  course, 
**itis  no  distinction  at  all.  Were  I  once  to  select,  I  could  not  rest  till  I  had 
**  reduced  the  Directory  to  twenty  names,  or  less,  and  my  twenty  or  less  would  be 
**  followed  like  *  Red  Pottage  *  by  an  'exceeding  bitter  cry.*  I  can  only  say  that 
"'  my  own  attempt  to  define  an  author  would  be  *  one  who  has  written  a  book. 
**  And  some  have  written  such  little  books.  Some  are  such  little  authors.  The 
"  test  of  membership  of  th^  Society  of  Authors  (Incorporated)  is,  as  far  as  I  can 
*'  gather,  inadequate.  Some  of  my  correspondents  appear  to  think  that  such 
**'  membership  is  a  distinction ;  whereas,  and  again  of  course,  it  is  no  distinction." 
What  does  the  Society  of  Authors  say  to  this  ?  We  think  a  little  more  care 
might  usefully  be  expended  in  verif3ring  names  and  addresses.  For  instance, 
the  publishing  address  of  this  Magazine  is  given  for  a  number  in  Fleet  Street 
which  does  not  now  exist. 
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I.- IS    IT   EXPEDIENT  TO  HAVE   PAID    CHAIR- 
MEN    OF     QUARTER     SESSIONS? 

THE  answer  to  this  question  depends  upon  two  things  : 
(i)  Whether  the  present  Court  of  Quarter  Sessions 
performs  its  duties  efficiently ;  and  (2)  if  not,  whether,  if 
equipped  with  a  paid  Chairman,  it  would  perform  them 
any  better. 

The  first  of  these  two  questions  is  a  somewhat  delicate 
one  to  answer,  and  I  will  premise  what  I  have  to  say  by 
this :  that  I  am  speaking  throughout  of  lay  Chairmen  of 
Quarter  Sessions,  not  of  those  isolatejd  cases  in  which  it 
may  and  does  happen  that  a  practising  barrister  occupies 
the  post  of  Chairman.  When  such  a  man  is  procurable 
without  salary,  there  is  obviously  no  need  to  provide  him 
with  one,  but  these  are  not  the  cases  to  which  the  question 
at  the  commencement  of  this  article  is  directed. 

What  we  have  to  see  is,  whether  the  ordinary  Court  of 
Quarter  Sessions  is  or  is  not  an  efficient  instrument  for  the 
performance  of  the  duties  with  which  it  has  been  entrusted. 
The  general  consensus  of  opinion  among  lay  Chairmen 
would  appear  to  be  that  it  is,  and  this  is  a  perfectly  natural 
position  for  them  to  take  up.  If  there  are  any  deficiencies, 
neither  they  nor  their  brother  magistrates  can  very  well 
pass  judgment  on  them :  seeing  that  such  deficiencies,  if 
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they  exist,  are  due,  not  to  the  want  of  intelligence  or  busi- 
ness capacity  of  the  Chairman,  but  solely  to  the  fact  that 
he  has  had  no  legal  trainhtg. 

Let  us,  however,  be  careful  not  to  confuse  the  issue ;  and, 
therefore,  we  should  draw  a  sharp  line  of  distinction 
between  the  tribunals  of  Petty  Sessions  and  Quarter 
Sessions. 

In  the  former,  magistrates  sit  as  a  jury  to  decide  facts  as 
well  as  to  mete  out  punishment.  Probably  no  better  or 
more  efficient  tribunal — in  country  districts  especially — 
could  be  devised  for  that  purpose.  Position,  education, 
local  knowledge,  high  character,  all  these  combine  to  con- 
stitute an  admirable  Petty  Sessional  Court,  and  one  quite 
as  well,  if  not  better  qualified  to  administer  substantial 
justice  in  rural  districts  than  any  stipendiary,  and  those 
who  criticise  the  apparent  discrepancies  between  sentences 
passed  for  different  classes  of  offences  should  remember 
that  no  newspaper  report  ever  enabled,  or  can  enable,  the 
reader  to  judge  of  the  real  merits  of  the  case  or  the  true 
effect  of  the  evidence  in  the  same  way  as  if  he  had  been 
present  at  the  trial :  much  less  can  anyone  reading  such 
a  report  be  aware  of  the  circumstances  surrounding  each 
particular  case,  by  which  the  decision  and  the  length  of 
the  sentence  is  modified. 

This  is  perhaps  travelling  somewhat  beyond  the  limits  of 
the  present  argument,  but  it  is  well  to  make  this  point 
clear. 

When  we  consider  the  case  of  Quarter  Sessions,  other 
considerations  present  themselves.  There  the  magistrate 
is  called  upon  to  perform  the  functions  of  a  judge  of  assize 
or  of  a  borough  recorder.  It  is  not,  by  the  way,  necessarily 
the  Chairman  elected  by  his  brother  magistrates  who  pre- 
sides. In  his  not  infrequent  absence,  any  other  magistrate 
may  be  called  upon  to  sit. 

Let  us  assume,  however,  that  the  duly-elected  Chairman 
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of  Quarter  Sessions  presides.  How  far  can  he  be  expected 
to  exercize  his  functions  as  efficiently  as  a  judge  or 
recorder  ? 

Does  not  the  question  at  once  occur  to  one's  mind  :  If  it 
be  considered  necessary  in  boroughs  that  the  Court  of  Quar- 
ter Sessions  there  should  be  presided  over  by  a  barrister 
of  not  less  than  five  years'  standing,  why  is  it  less  necessary 
in  the  Courts  of  Quarter  Sessions  in  the  counties  ? 

It  will  not  be  argued,  I  imagine,  that  the  borough  magis- 
trates are  persons  of  less  intelligence  and  capacity  than 
the  county  magistrates,  nor,  except  perhaps  in  large  towns 
where  the  work  would  take  up  too  much  of  the  time  of  men 
engaged  in  other  employments,  is  it  to  be  supposed  that 
they  would  be  less  willing  to  undertake  the  duties  of 
presiding  over  Quarter  Sessions  than  their  brethren  in  the 
counties. 

To  find  the  reasons  for  the  existing  distinction  between 
boroughs  and  counties,  we  must  look  further  back  to 
the  days  before  the  passing  of  the  County  Councils  Act 
of  1888.  Up  to  that  time  the  whole  local  government  of 
the  counties  was  in  the  hands  of  the  magistrates  in  Quarter 
Sessions  assembled  ;  and  as  part  of  their  general  jurisdic- 
tion over  the  affairs  of  the  county,  they  possessed  the  right 
of  trying  such  prisoners  as  were  committed  for  trial  at  the 
Quarter  Sessions,  and  of  hearing  appeals. 

The  spirit  of  the  age  demanded  an  elected  body  to  carry 
on  the  municipal  government  of  the  counties.  The  ancient 
jurisdiction  of  the  Quarter  Sessions  was  accordingly 
abolished,  and  the  County  Councils  took  their  place  ;  but 
whether  to  prove  what  an  illogical  nation  we  are,  or  for 
some  other  reason,  the  Legislature,  while  by  that  Act 
it  deprived  the  magistrates  of  those  powers  which  they 
were  eminently  fitted  to  exercise  by  virtue  of  their  busi- 
ness capacity  and  other  qualifications,  at  the  same  time 
left  to  them  their  legal  jurisdiction  at  Quarter  Sessions  ; 
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and  it  is  no  derogation  of  their  general  intelligence  and 
capacity  to  say  that  technical  work  requires  technical 
training,  and  that  it  cannot  be  expected  of  a  man  who  has 
had  no  legal  education,  and  who  probably  does  not  attend 
a  Criminal  Assize  or  Quarter  Sessions  Court  on  more  than 
three  or  four  days  in  the  year,  that  he  should  be  able  to 
conduct  this  particular  class  of  business  as  efficiently  as  a 
barrister  who  has  made  it  the  principal  work  of  his  life. 

For  what  is  it  that  is  expected  of  him  ?  First,  he  is 
expected  to  have  at  least  a  general  knowledge  of  the 
Criminal  law  ;  as,  in  every  case,  even  of  the  simplest  nature, 
the  law  applying  to  it  should  be  explained  to  the  jury, 
and,  besides  this,  points,  and  often  intricate  points  of  law 
crop  up  in  the  course  of  a  case,  and  have  to  be  decided  by 
the  Chairman,  "  tant  bien  que  mal." 

And  how  should  he  have  this  knowledge  if  he  has  never 
learnt  it  ? 

Secondly,  he  should  be  acquainted,  with  the  law  of 
Evidence,  I  will  appeal  to  the  profession  generally  on  this 
point,  and  put  this  question  :  Can  a  man  be  competent  to 
adjudicate  upon  points  of  evidence  unless  he  practises  more 
or  less  constantly  in  the  law  courts  \  The  points  that  ari^e 
are  so  many  and  various  ;  they  are  so  constantly  brought 
forward  in  criminal  cases,  and  no  mere  book-learning  will 
give  the  power  to  decide  them  quickly  and  accurately. 
How,  then,  can  it  be  expected  that  the  Chairman  of  Quarter 
Sessions  should  do  so  } 

The  following  will,  to  some  extent,  illustrate  this  : — 

A  certain  Chairman  at  Quarter  Sessions  had  a  case 
tried  before  him  in  which,  after  the  evidence  for  the  prose- 
cution was  closed,  the  counsel  for  the  defence  submitted 
that  there  was  no  case  to  go  to  the  jury.  After  argument 
on  both  sides,  the  Chairman  remained  smiling  but  silent. 
"  Well,  sir,"  said  counsel  for  the  defence,  "  is  there  any 
evidence  to  go  to  the  jury  r " 
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**  I  don't  know  that  there  is,"  replied  the  Chairman, 
''but go  on!" 

This  was,  no  doubt,  rather  an  extreme  case  of  want  of 
experience,  and  yet  who  but  a  professional  man  could 
appreciate  the  true  absurdity  of  the  answer  ? 

But  it  may  be  said,  even  assuming  that  occasional  mis- 
takes are  made  on  points  of  law  and  evidence,  is  not  sub- 
stantial justice  done  under  the  present  system  ? 

This  question  brings  me  to  the  discussion  of  what  is  by 
far  the  most  difficult  and  responsible  duty  wnich  the  Chair- 
man of  Quarter  Sessions  has  to  perform,  namely,  to  sum 
up  cases  to  the  jury.  And  this  is  where  practice  is,  above 
all  things,  necessary — practice  which  can  only  be  obtained 
by  conducting  cases  oneself  in  Court,  and  by  hearing 
judges  sum  up  in  the  cases  that  come  before  them.  In 
other  words,  to  be  able  to  sum  up  efficiently  a  man  must 
be  in  practice  as  a  barrister  or  as  a  judge.  For  he  has,  as 
I  have  remarked,  to  lay  down  the  law  correctly — not  an 
easy  matter  by  any  means  and  for  a  layman  very  difficult 
— might  not  one  say  impossible  ? 

Next,  he  has  to  marshal  the  facts  of  the  case  so  as  to 
present  them  to  the  jury  in  a  concise  and  intelligible 
form  ;  he  has  to  sift  the  evidence  of  the  witnesses,  and  to 
point  out  to  the  jury  the  weight  to  be  attached  to  this  or 
that  piece  of  testimony ;  he  has  to  guide  their  minds  in  the 
right  direction,  and  he  has  to  meet  the  arguments  of  the 
defence,  especially  when,  as  is  generally  the  case,  the 
defence  has  the  last  word.  For,  although  it  may  be  per- 
fectly true  that  it  is  better  that  any  number  of  guilty 
persons  should  escape  than  that  one  innocent  person 
should  be  convicted,  it  is  none  the  less  true  that  every 
criminal  who  would  be  convicted  if  tried  before  a  judge  at 
Assizes  deserves  equally  to  be  convicted  when  tried 
before  a  chairman  of  Quarter  Sessions. 

I  will  appeal  to  that  part  of  the  profession  that  practises 
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at  Quarter  Sessions,  whether  it  is  not  in  their  experience 
that  in  the  cases  tried  there,  when  a  prisoner  is  defended 
by  an  able  counsel,  he  almost  invariably  escapes  convic- 
tion ?  It  is  no  reflection  upon  the  Chairman  of  the  Quarter 
Sessions  that  this  should  be  so.  It  is  simply  due  to  the 
fact  that  the  art  of  summing  up  cases  is  a  lesson  which  he 
has  never  learnt,  and  has  never  had  the  opportunity  of 
learning  properly;  and  that,  therefore,  his  well-meant 
efforts  to  place  the  points  of  a  case  clearly  before  a  jury  too 
often  have  the  effect  of  obscuring  the  issue. 

I  make  these  remarks  with  all  diffidence.  I  know  that 
the  tribunal  capable  of  passing  a  judgment  on  these  points 
is  a  very  limited  one.  It  consists  solely  of  those  members 
of  the  Bar  who  have  practised  and  are  practising  at 
Quarter  Sessions  in  the  counties ;  and  they,  of  course,  do 
not  represent  public  opinion.  Nevertheless,  such  is  the 
tribunal  by  which  public  opinion,  if  it  is  wise,  should  be 
guided  in  this  matter. 

Now  if  our  first  question,  whether  the  present  Court  of 
Quarter  Sessions  performs  its  duties  efficiently,  be  answered 
in  the  negative,  we  must  then  pass  to  the  second,  namely, 
would  it,  if  equipped  with  a  paid  chairman,  perform  its 
functions  any  better  ? 

Some  of  the  Chairmen  whose  opinions  I  have  had  the 
opportunity  of  studying  seem  to  have  thought  it  was  con- 
templated that  the  present  Chairmen  should  be  paid.  No 
one,however,  would  suggest  that  if  competent  Chairmen  can 
be  secured  without  payment,  they  would  give  any  better 
services  if  paid  than  they  do  at  present.  The  question 
really  is  whether  any  Court  in  which  cases  are  tried 
by  a  jury  should  be  presided  over  by  any  but  a  trained 
lawyer.  At  present  the  Court  of  Quarter  Sessions  is  the 
only  one  of  such  courts  in  which  laymen  are  allowed  to 
preside. 

Should  they  continue  to  do  so  ?    Is  not  the  present  state 
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of  things  rather  the  relic  of  a  bygone  age  than  suited  to 
modem  ideas  and  requirements  ? 

^y  suggestion  then,  would  be  that  the  qualification  for 
every  Chairman  of  Quarter  Sessions  should  be  not  less  than 
five  years'  standing  at  the  Bar,  thus  assimilating  the 
practice  in  Counties  to  that  in  Boroughs 

If,  as  is  sometimes  the  case,  a  duly  qualified  person  can 
be  found  to  accept  the  post  of  Chairman  without  salary, 
let  him  be  elected  by  all  means.  Otherwise  let  there  be  a 
paid  Chairman  attached  to  every  Court  of  Quarter 
Sessions. 

There  is  another  important  consideration  which  should 
not  be  lost  sight  of  here.  Complaints  are  frequently  heard 
from  time  to  time  of  the  delay  in  the  conduct  of  business 
in  the  Law  Courts.  It  is  a  subject  which  has  occupied  the 
attention  of  law  reformers  during  many  years ;  and  many 
and  various  have  been  the  remedies  and  reforms  devised 
and  applied  from  time  to  time,  and  yet  the  complaints 
continue.  And  there  can  be  no  doubt  that  the  absence  of 
the  Judges  on  circuit  is  one  of  the  most  fruitful  causes  of 
such  delay  as  exists.  And  yet  it  would  be  very  undesir- 
able to  abolish  circuits  altogether:  the  presenceof  a  Judge  in 
the  country  districts  exercises  a  most  beneficial  influence  ; 
the  confidence  felt  in  his  administration  of  justice  causes 
his  decisions  to  be  respected  in  a  way  that  would  not  be 
the  case  with  those  of  lesser  men ;  the  fear  of  him  is  a 
potent  deterrent  to  criminals  ;  and  his  great  ability  makes 
his  conduct  of  cases  a  shining  example  to  those  who 
practise  before  him,  and  who  may  in  their  turn  be  called 
upon  to  administer  justice. 

But,  granting  all  this,  are  we  not  to  some  extent  using  a 
sledge  hammer  to  crack  a  nut  ?  There  are  certain  cases 
such  as  murder  and  other  of  the  more  serious  crimes  which 
are  two  weighty  to  be  entrusted  to  any  lesser  tribunal 
th^n  one  presided  over  by  a  Judge  of  the  High  Court-    For 


Digitized  by 


Google 


392  PAID  CHAIRMEN  OF  QUARTER'  SESSIONS. 

the  trial  of  these,  his  presence  is  necessary.  But  if  it  were 
possible  to  extend  the  jurisdiction  of  Quarter  Sessions  to 
include  all  but  the  most  serious  class  of  cases,  what  an 
amount  of  judicial  time  might  be  saved,  and  incidentally 
what  a  great  saving  in  expenses  would  result  ? 

And  why  is  this  not  done  ?  The  remedy  for  the  waste  of 
time  is  palpable.  Why  is  it  not  applied  ?  Is  not  this  the 
true  answer,  that  it  would  not  command  the  confidence  of 
the  public  in  the  administration  of  justice  if  the  criminal 
jurisdiction  of  the  Courts  of  Quarter  Sessions  as  at  present 
constituted,  were  extended  any  further  ? 

And,  if  this  is  so,  must  not  the  reason  be  that  these 
courts  are  not  thoroughly  efficient  ? 

Sir  H.  B.  Poland,  K.C.,  whose  opinion  on  such  matters 
is  entitled  to  the  greatest  weight,  wrote  a  letter  on  this 
subject  to  the  Times  a  few  years  ago.  Recognising  the 
necessity  of  relieving  the  Judges  of  some  of  their  Assize 
work,  and  objecting,  as  he  did,  to  the  appointment  for  such 
purposes  of  Commissioners  of  Assize,  he  proposed  some 
sort  of  intermediate  tribunal — something  between  an  Assize 
Court  and  a  Quarter  Sessions  Court — to  be  presided  over 
by  specially  appointed  barristers  of  experience,  and  to  sit 
simultaneously  with  the  Judge  at  Assizes. 

No  doubt  an  excellent  suggestion,  but,  if  applied  gener- 
ally, rather  an  expensive  one  ;  for  such  men  would  require 
full  compensation  for  the  loss  of  and  disturbance  to  their 
practice  before  they  would  consent  to  accept  such  an 
appointment. 

And  yet  to  quote  the  opinion  of  one  of  the  existing 
Chairmen  of  Quarter  Sessions  on  this  point : — "  If  you  give 
a  salary  to  your  chairman,  he  should  be  not  only  a 
barrister,  but  one  who  has  had  considerable  practice  in 
Sessions  and  Assize  Courts,  and  you  may  also  reasonably 
impose  upon  him  further  duties." 

If  then  it  be  granted  that  it  is  desirable:  (i)  To  improve 
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the  administration  of  justice  at  Courts  of  Quarter  Sessions  ; 
(2)  to  increase  their  jurisdiction  ;  (3)  consistently  with 
economy,  to  appoint  barristers  of  experience  in  criminal 
work  to  preside  over  the  Quarter  Sessions  Courts,  where 
shall  we  look  for  the  men  who  will  satisfy  these  conditions  r 

Does  not  the  answer  lie  simply  in  assigning  to  each 
Court  of  Quarter  Sessions  in  the  counties,  whose  Chairman 
is  not  a  barrister  of  at  least  five  years'  standing,  one  of  the 
Recorders  of  the  County  Boroughs  to  preside  over  it  r 
In  the  Recorders  you  have  a  body  of  a  hundred  and  eleven 
trained  men,  all  of  whom  have  had  considerable  experience 
in  Sessions  and  Assize  Courts  ;  most  of  them  in  practice 
in  those  courts  at  the  present  time  ;  and  if  it  be  desirable 
that  each  court  of  Quarter  Sessions  should  have  a  pro- 
fessional chairman,  no  easier  or  more  economical  method 
of  providing  such  a  chairman  could  well  be  devised. 
Indeed,  it  is  so  simple  a  means  of  meeting  the  demand, 
that  it  is  somewhat  remarkable  that  it  has  not  been  put 
forward  more  prominently  ere  this. 

What  then,  would  be  the  mode  of  procedure  ?  All  that 
would  be  necessary  would  be  to  have  one  day,  or  when 
necessary,  two  or  more  consecutive  days  for  the  trial  of 
Quarter  Sessions  cases  at  the  court  of  the  principal 
Borough  or  Boroughs  within  the  county.  There  would 
come  as  at  the  Assizes  at  Norwich,  the  grand  and  petty 
juries  for  city  and  county  respectively  ;  the  court  would 
sit  on  the  regular  Quarter  Sessions  days,  and  Bar,  solicitors, 
witnesses,  and  others,  would  be  delivered  from  the  incon- 
venience caused  at  present  by  the  practice  of  some 
Recorders,  who  fix  the  days  for  holding  their  courts  at 
such  times  as  may  happen  to  fit  in  with  their  engage- 
ments of  the  moment,  without  reference  to  regular  times 
and  seasons. 

What  would  be  the  cost  of  such  a  scheme  as  this  ?  The 
cost  would  be  infinitesimal,  and  more  than  compensated  for 
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by  the  saving  of  judicial  time  at  the  Assizes  ;  for  on  the 
establishment  of  such  a  system,  it  would  follow  as  a 
necessary  corollary  that  the  jurisdiction  of  Quarter  Sessions 
in  criminal  matters  would  be  largely  extended. 

Let  us  work  out  the  expense  in  this  way.  There  are  in 
England  and  Wales  sixty-nine  courts  of  County  Quarter 
Sessions.  In  the  case  of  fifteen  of  these,  the  Chairmen 
are: — i  Law  Lord;  4  County  Court  Judges;  2  Kings 
Counsel  (not  including  two  of  the  latter  rank  who  act  as 
assistant  chairmen  in  Devonshire),  and  8  Barristers. 

Assuming  that  all  these  fifteen  qualified  persons  were 
willing  to  continue  to  act,  and  deal  with  the  increased 
work  consequent  upon  an  extension  of  their  jurisdiction 
without  salary,  we  have  then  fifty- four  courts  to  provide 
for.  In  estimating  the  expense,  it  is  clear  that  to  induce 
men  in  the  position  of  Recorders  to  accept  such  an  appoint- 
ment, they  should  be  fairly  compensated  for  the  practice 
they  would  have  to  give  up.  I  am  not  putting  the  figure 
too  low  when  I  estimate  that  for  fifteen  guineas  per  diem 
the  services  of  the  best  of  these  men  might  be  secured. 
Take  an  average  of  one  day  per  court  per  quarter.  This 
works  out  at  two  hundred  and  sixteen  days,  which  at 
fifteen  guineas,  gives  a  total  of  ;^3,402  to  be  provided. 

There  are  in  England  and  Wales,  fifty-three  counties 
(not  including  Middlesex  and  Surrey,  whose  Chairmen 
are  salaried)  so  that,  assuming  each  county  to  contribute 
an  equal  amount,  the  yearly  burden  upon  the  rates  of 
each  would  be  about  £jSd^,  not  a  very  alarming  sum,  and 
from  the  point  of  view  of  the  public  interest,  absolutely 
insignificant.  If  the  whole  sixty-nine  courts  had  to  be 
provided  for,  the  total  amount  would  be  a  little  over  ;S4,ooo, 
and  the  amount  to  be  raised  by  the  rates  in  each  county 
would  average  about  £fio  per  county.  I  hardly  think  that 
the  most  nervous  ratepayer  would  object  to  this  on 
economical  grounds, 


Digitized  by 


Google 


PAID  CHAIRMEN  OF  QUARTER  SESSIONS.  395 

It  will  be  observed  that  the  number  of  courts  of 
Quarter  Sessions  to  be  provided  with  professional  Chair- 
men is  much  less  than  the  number  of  Recorders  avail- 
able. That  being  so,  it  would  be  possible  to  select  the  pick 
of  the  Recorders  for  these  appointments,  and  they  might 
be  called  "  Recorders  for  the  county  "  preferably  to  the  old 
title  of  Chairmen  of  Quarter  Sessions. 

It  is  not  unimportant  to  bear  in  mind  that  in  assign- 
ing to  each  Court  of  Quarter  Sessions  a  professional 
Chairman,  the  jurisdiction  of  the  magistrates  is  not  in 
any  way  interfered  with.  They  remain  in  precisely  the 
same  position  as  before,  only  being  presided  over  by  a 
judge  for  the  purpose  of  trying  criminal  cases.  There 
would  be  no  loss  of  dignity  on  their  part,  and  probably 
such  an  eminently  sensible  body  of  men  as  our  county 
magistrates  would  readily  acquiesce  in  the  change  if  once 
convinced  of  its  desirability. 

Then  might  the  jurisdiction  of  Quarter  Sessions  be 
extended  widely  and  with  perfect  safety  ;  then  might  there 
be  such  a  saving  of  judicial  time  that  the  reformers  of  our 
legal  system  might  cease  for  the  time  from  reforming,  and 
we  might  see  in  the  Criminal  Courts  throughout  the 
country  the  proceedings  carried  on  under  the  superintend- 
ence of  those  who  have  given  the  best  years  of  their  life  to 
learning  and  understanding  the  principles  and  practice  of 
the  Criminal  Law. 

John  de  Grey. 
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WHETHER  or  not  the  numerous  references  to  and 
laudatory  remarks  concerning  M.  Fustel  de 
Coulanges,  in  Sir  H.  S.  Maine's  Early  Law*  and 
Custom^  justify  M.  Darestfe's  observation*  that  the 
latter  had  accepted  all  the  conclusions  of  the 
former,  the  Ctt6  Antique  is  one  of  the  very  few  notable 
French  contributions  to  the  History  of  Law,  which  appear 
in  a  catalogue  of  modern  Educational  works  (like  Black- 
wells,  of  Oxford,  for  instance).  Even  this  particular  French 
savant  is  generally  known  to  us  merely  as  an  authority  on 
ancestor  worship,  his  researches  with  reference  to  Benefices 
and  early  French  Institutions'  being  to  most  Englishmen 
sealed  books.  It  is  true  that  his  conclusions  have  been 
regarded  as  doubtful  in  his  own  country,  at  all  events  since 
the  appearance  in  1890  of  M.  Glasson's  Les  Communaux  et 
le  Domaine  Rural  d  VEpoqne  Franque,  but  they  are  neverthe- 
less universally  known  on  the  Continent,  if  not  accepted  as 
always  accurate.  From  which  it  would  appear  to  be  a  fair 
inference,  that,  as  manifold  German  Law  Books  get  into 
English  students'  hands,  the  results  of  contemporary  French 
research  in  the  History  of  Law  have  been  a  good  deal  dis- 
regarded, or  else  are  not  surely  believed  among  us. 
That  this  is  a  misfortune  as  regards  not  only  the  History  of 
I-aw  but  also  in  the  case  of  Roman  Law  as  well,  it  is  one 
of  the  objects  of  this  paper  to  point  out. 

Without  comparing  in  detail  the  curriculum,  for  instance, 
of  Toulouse,  the  most  important  after  Paris  of  French  law 
schools,  with  say  that  of  Trinity  College,  Dublin,  or  the 
examination  for  a  similar  grade  law  degree  at  London  and 
Paris,  either  of  which  would  be  a  complex  task,  it  is  easy  to 
see  what  text  books  are   in  common  use  with  us  and  in 

^Jimrnal  dea  Savants  (Jan.)  1889,  p.  55. 

^Histoire  des  Institutions  politlques  de  Vancienne  France  ;  Beeherehes  tur 
guelqucs  proUtmet  d'histoire;  Aouvellcs  liichcrches  iwr  quelques  prohlemes 
d'histoire;  Questions  Histonqius, 
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France, where  Roman  Law  naturally  takes  a  more  prominent 
place  than  in  Great  Britain,  appearing  as  it  does  under  but  a 
slight  disguise  in  the  French  Civil  Code.*  In  the  five 
years,  1886- 1890,  there  was  an  output  of  about  450  law 
books  in  France,of  which  some  25  were  on  Roman  Law,while 
18  would  seem  to  have  dealt  with  the  History  of  Law  alone.' 
During  the  following  quinquennial  period,  i.e,y  up  to 
the  end  of  the  year  1895,  fifteen  hundred  or  so  saw 
the  light,  this  being  the  number  of  new  legal  works 
or  new  editions  or  translations  appearing  in  the  Journal 
Gcniral  de  la  Librairie.  Of  these  43  are  on  Roman  Law, 
while  the  subject  matter  of  32  is,  speaking  approximately, 
the  Evolution  Jnridique  that  has  culminated  in  the  Code 
Nafioleony  and  concerning  which  French  genius  is  no  longer 
satisfied  with  general  explanations.'  During  the  next  four 
years,  1 896- 1 899  inclusive,  the  most  recent  period  respecting 
which  full  particulars  are  available,  out  of  2,120  freshly- 
catalogued  law  books,  some  25  and  36  appear  to  be  upon 
Roman  Law  and  the  History  of  Law  respectively.  Earlier 
legal  text-books  are  not  now  much  in  fashion  among 
French  students,  unless  re-edited  and  brought  up  to  date, 
nor  is  this  class  of  reader  wont  to  make  use  of  translations 
of  foreign  works,  except  from  German  sources.  About  18 
text  books  of  Roman  Law,  including  four  editions  of  the 
Corpus  Juris  Civilis  figure  in  the  Bibliographic  G6n6rale  dc 
Droit  et  de  Jurisprudence  for  1900,  together  with  19  com- 
mentaries on  Roman  Law  generally,  4 1  on  the  Institutes  and 
II  on  Ihe  Pandects,  while  there  are  no  less  than  75  on  the 
History  of  Roman  Law  and  special  subjects  connected 
with  the  same  department  of  legal  education.  These  in- 
clude translations  of  some  of  the  works  of  Von  Ihering,  de 
Keller  and  Savigny.     Upon  the   History  of  French  Law 

*  Maine's  Early  Law  and  Custottiy  p.  165. 

^Cat.  Gen,  de  la  LihrairU  Fr,  (Jordell)  Tome  XIII.  (1895),  pp.  iiy  etaeq, 

^Early  Law  and  Custom,  p.  292. 
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the  titles  of  46  works  are  given  in  the  same  catalogue, 
among  which  figures  a  translation  of  Maine's  Ancient 
Law.  On  English  Law  there  are  23  books,  as  against 
three  on  French  Law  in  Stevens  and  Sons'  list  Among 
these  are  a  translation  of  a  work  by  Mr.  Dicey,  and  that  of 
Mitterraaier  on  English  Criminal  Procedure,  as  well  as 
the  great  book  in  6  vols,  of  Glasson  upon  the  History  of 
Law  and  Institutions,  political,  civil,  and  judicial,  of 
England,  the  date  of  which  is  1 881- 1883.  The  number  of 
English  Law  Books  in  the  catalogue  of  an  ordinary 
bookseller  at  Oxford  and  Cambridge  is  about  180,  all  told, 
including  those  concerning  Constitutional  and  Indian  Law. 
The  duration  of  the  course  in  Roman  Law  for  the 
Licence  en  drotty  which  corresponds  to  the  average  law 
degree,  is  a  year  and  a  half  alike  at  all  French  Universities. 
Being  the  minimum  qualification  of  the  Magistral  and 
Avocaty  though  not  necessarily  of  the  Avouiy  it  practically 
aims  at  a  knowledge  of  the  four  books  of  Justinian's 
Institutes,  and  is  preceded  by  some  form  of  historical 
introduction.^  Ihe  scope  of  such  introduction  depends 
upon  the  Professor,  but  always  includes  the  history  of  the 
various  Roman  tribunals,  and  of  the  organization  of  the 
different  public  authorities  in  ancient  Rome.  The 
exegetic  method  and  the  explanation  of  the  Institutes, 
paragraph  by  paragraph,  is  now  in  disfavour,  and  indeed 
has  almost  fallen  into  desuetude,  constant  reference  to 
German  reviews  and  monographs  being  the  order  of  the 
day,  and  the  Historical  ^volution  of  Institutions  forming 
the  subject-matter  of  University  lectures.  The  two 
volumes  of  M.  Accarias,  Coftseiller  d  la  Cour  de  Cassation^ 
are  still  for  the  Doctoraty  the  text-book  most  in  use.     This 

*  Although  for  the  London  LL.B.  Examination,    the  history  of  Roman  Law 
to  the  time  of  Justinian  is  one  of  the  subjects,  Roman  Law  is  not  taken  up  of 
necessity  by  English  Solicitors,  as  it  is  by  the  better  class  (about  half  in  numbe 
Awmh  of  French. 


Digitized  by 


Google 


LEGAL  LITERATURE  IN  FRANCE.  3O9 

treatise  is,  notwithstanding,  hardly  up  to  date,  havinja^been 
published  1886-1891,  inasmuch  as  it  does  not  contain  any 
reference  to  the  latest  German  theories,  which  are  to  be  found 
best  set  out  in  the  manual  of  M.Girard,lately  of  Montpellier, 
and  now  a  Professor  of  the  Faculti  de  Droit  de  Paris.  This 
latter  is  an  excellent  student's  book  that  has  just  reached  a 
third  edition,  containing  conveniently  arranged,  as  it  does 
within  its  four  corners,  more  than  is  required  by  the 
examiners  for  the  ordinary  Law  degree.  There  is  no 
German  manual  as  complete  as  this,  nor  one  which,  like  it, 
gives  copious  references  to  the  latest  results  of  scholarship 
in  other  countries,  upon  the  subject  of  which,  in  more  than 
1,000  octavo  pages,  and  at  the  small  cost  of  ten  shillings,  it 
so  fully  treats.  This  excellent  educational  work  follows  the 
classification  of  Gaius  and  Justinian,  and  is  divided  into 
books  dealing  with  (i)  the  History  of  the  Kings,  Republic, 
Empire,  and  Law  in  the  West ;  (2)  the  Law  of  Persons ;  (3) 
that  of  Things  ;  (4)  Legis  Acttones ;  and  ending  with  an 
excellent  index.  It  is,  however,  hardly  sufficient  for  the 
examination  for  the  Doctorate  for  the  first  year  of  which 
there  is  a  six  months'  special  course  of  Roman  Law.  For 
this  course  each  Professor  chooses  his  own  subject,  as,  to 
take  one  example,  Byzantine  Law.  Here  such  a  book  as 
the  Textes  de  Droit  Romaiity  of  the  same  writer,  M.  Girard, 
does  yeoman's  service.  It  contains  fragments  of  the 
Ancient  Laws,  as  for  example  Leges  Regiae^  the  twelve 
Tables,  Lex  Julia  Municipalise  etc.,  the  Edicts  and  Senattcs 
consulia^  the  Institutes  of  Gaius  and  Justinian,  the 
Sentences  of  Paul,  the  Rules  of  Ulpian,  Lex  Dei,  the 
Fragmenta  Vaticana^  and  many  private  acts,  as  Laudatio  de 
Turiay  Dasiimii  Testamentum  JucuuduSy  etc.  Indeed,  this 
compendium  gives  most  ot  the  texts  likely  to  be  useful 
outside  the  Corpus  Juris  Civilis,  and  forms  in  itself  no 
mean  Roman  Law  library.  The  notes,  if  brief,  are  excel- 
lent, and  the  date  of  the   2nd   edition  as  recent  as  1895. 
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Although  the  Prdcis  de  Droit  Romain  of  Accarias  is  indis- 
pensable for  the  Z?(?^/(?n?/,  other  favourite  manuals  are  the 
Elements  de  Droit  Romain  of  May,  and  Petit's  excellent 
abridgment  oi  Accarias, 

Yet  another  useful  book,  though  published  ten  years 
ago,  is  one  by  Cuq  under  the  title  of  Les  Institutions 
Jnridiques  des  Romains  ;  VAncien  Droit,  Unfortunately 
only  the  first  portion  of  this  work  has  as  yet  appeared,  a 
drawback  that  too  often  occurs  in  the  case  of  French  legal 
works,  which  have  a  habit  of  coming  out  in  driblets  or 
fasciculeSy  to  the  great  inconvenience  of  the  foreign 
purchaser,  whose  bete  noire  is  incompleteness.  Other 
educational  treatises  on  Roman  Law  are  those  of  Laborde 
and  Didier-Pailh6/  but  these  and  many  others  of  a  like 
kind  may  be  taken  to  be  now  superseded  by  Girard's 
modestly  entitled  Manuel  Elcmcntaire  de  Droit  Romain^  a 
treatise  that  is  working  a  veritable  revolution  in  this 
branch  of  study,  and  which  is  much  more  complete  and 
hand)'  than  Ledlie's  translation  of  Sohm's  Institutes^  not- 
withstanding that  Sohm  has  in  the  original  already  run  into 
no  less  than  nine  editions.  The  latter  is  naturally  of  great 
interest  to  the  student  of  the  New  German  Code,  to  which 
the  new  edition  has  been  brought  into  close  relation,  but 
for  this  very  reason  not  so  much  so  to  those  of  other 
nationalities.  This  limitation  does  not,  however,  apply 
to  the  more  historical  treatise  of  M.  Frederic  Girard,  the 
educational  value  of  which  to  Roman  law  students  of  every 
nation  it  is  not  easy  to  overrate. 

The  present  time  has  also  been  prolific  of  educational 
apparatus  for  elucidating  the  embryology  of  French  Civil 
Law.  M.  Viollet,  a  member  of  the  Institute  and  Law 
Lecturer  at  the  Ecole  des  Chartres  where  Archivists  are 
trained,  has  just  brought  out  under  the  title  of  Droit  Civil 
FranfaiSy  a   second   edition   of  his   Prhis  de  IHistoire  du 

i4lh  edition,  Tartari,  1895, 
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Droit  Franfais^  baaring  upon  the  title  page  the  date  1903 
{sic)y  in  every  respect  complete,  and  furnished  with  a  capital 
index.  This  excellent  legal  history  obtained  from  the 
Academy  des  Imcriptions  et  Belles-Lettres  the  Graf  id  Prix 
Gobert^  which  same  honour  M.  VioUet  obtained  twice  over 
for  his  famous  work  in  four  volumes,  entitled  Les  Etabltsse- 
ments  de  Saint  Louis  accompagnis  des  texies  primitifs  et  de 
tcxtes  derivesy  avec  unc  Introduction  et  des  Notes.  The  Droit 
Ciin'ly  an  octavo  volume  of  900  pages,  is  divided  into  four 
books,  on  (i)  Sources  of  Law— Roman,  Canon,  Germanic, 
and  French;  (2)  Persons;  (3)  The  Family;  and  (4) 
Property  and  Contracts.  The  part  which  embraces  Canon 
law  and  the  Bibliography  completing  each  chapter  are 
among  its  most  useful  features.  Not  only  are  German  law 
books  and  editions  of  texts  copiously  referred  to,  but  even 
brochures  and  magazine  articles  likewise.  It  is  on  a  par 
as  a  medium  of  instruction  in  its  own  department  with 
M.  Girard's  Roman  law  of  which  mention  has  already 
been  made,  and  more  complete  than  the  manuals  of  either 
Esmein  or  Ginouilhac,*  though  inferior  to  the  wonder- 
ful repertoire  of  M.  Brissaud,  Professeur  a  la  Faculte  de  droit 
de  r  Universiti  de  Toulouse.  The  full  title  of  this  latter  is 
Manuel  dhistoire  du  Droit  Franfais  [Sources-Droit  Public- 
Droit  Privi)  *^t  F usage  des  Etudiants  en  licence  et  en  Doctorat. 
The  four  fascicules  of  this  book  which  have  already 
appeared  call  for  unstinted  commendation,  and  the  chief 
regret  is  that  the  whole  of  it  could  not  have  been  given  to 
the  world  at  one  and  the  same  time,  such  publication  by 
driblets  being  a  common  detriment  to  French  legal  books, 
as,  for  example,  in  the  case  of  M.  Vidal's  remarkable  Cours 
de  Droit  Criminel  et  de  Science  Pdnitentiairey  which  is  a  much 
larger  edition  of  his  CcursElimeniairepyjibWsYieAin  1895,  the 
first  instalment  only  of  the  former  having  as  yet  appeared. 

1  Cours  EUmentaire  d'hutoire  du  dnnt  Francais,  3  Ed.,  1897^  and  Courg 
EUmmtaire  d*hiato%re  gerUrale  du  Droit  Frane lis  jmblic  et  prive,  2  Ed.,  1890. 
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For  M.  Brissaud's  four  fascicules,  representing  probably 
more  than  three  quarters  of  the  entire  work,  we 
have  nothing  but  praise.  Its  dominant  note  is  struck  in 
the  preface,  which  states  that  the  object  of  the  writer  is 
that  his  manual  shall,  after  having  served  the  student  in 
the  matter  of  his  examination,  be  a  guide  afterwards  to 
him  in  original  investigation  into  the  sources  of  law, 
and  to  prepare  him  for  getting  to  the  bottom  of  great 
treatises  and  "  travaux  approfondis''  Of  these  there  are, 
of  course,  though  mainly  useful  as  books  of  reference,  M. 
Glasson*s  six  volumes  of  the  History  of  Law,  and  M.  F.  de 
Coulanges'  great  work,  besides  those  of  Flach,  Taine, 
Tardif,  and  yet  older  histories,  but  no  single  French  or 
indeed  German  text-book  seems  so  scholarlike  or 
complete  in  itself  as  is  the  Manuel  (VHistoire 
now  under  consideration.  Beginning  its  first  great 
division  on  the  Sources  of  Law  with  Portalis'  famous 
text,  "  Les  Codes  des  peuples  sefontavec  le  tenipSy  d  proprement 
parler  on  ne  les  fait pas^'  the  writer  proceeds  to  declare  that 
the  revolutionary  school  of  historians  of  law  nowadays 
have  to  systematize  and  develop  "by  analogy  to  natural 
and  physical  science  tlie  ideas  of  Montesquieu  and 
Savigny."  After  some  valuable  introductory  remarks, 
Professor  Brissaud  deals  in  his  first  section  with  the 
Frank  or  Barbarian  period,  (481-987),  in  chapters  treating 
of  the  personality  of  law,  Roman  law,  and  the  Leges 
BarbaroriCDiy  with  special  reference  to  the  laws  of  the 
Anglo-Saxons,  and  making  mention  in  that  connection  of 
Pollock  and  Maitland,  and  Stubbs*  Select  Charters.  With 
regard  to  the  ancient  law  of  Ireland,  however,  he  seems  to 
know  more  of  D* Arbois  de  Jubainville  than  of  the  Irish 
Authorities  discussed  by  Maine  in  his  Early  History  of 
Institutions.  He  next  tells  us  something  of  value  about 
the  Capitularies  Formulae^  and  Historians,  like  Gregory  of 
Tours  and  Isidore  of  Seville.     Afterwards  the   Sources  of 
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Canon  Law  come  in  for  notice  though  not  as  thorough  as 
that  afforded  by  M.  VioUet,  and  in  this  connection  the 
story  of  the  False  Decretals  is  also  told  well  if  somewhat 
briefly.  The  second  section  comprises  the  Feudal  period 
taken  by  M.  Brissaud  as  lying  between  987,  the  date  of 
the  election  of  Hugh  Capet  as  King  of  the  Franks,  and 
the  1 6th  century.  Here  we  have  more  about  Canon  Law, 
and  some  valuable  remarks  as  to  its  influence  upon 
secular  legislation.  Then  follow  chapters  on  the  Territori- 
ality of  laws  inspired  apparently  by  Sir  H.  S.  Maine*  and 
an  excellent  map  illustrating  the  spheres  of  operation  of 
Written  and  Customary  Law.  In  this  chapter  we  are  told 
that  England  is  the  country  of  customs /^r  excellencey  while 
the  opposition  to  the  Equitk  ciribrineoiA,  Favre  in  France 
is  contrasted  with  its  development  across  the  Channel. 
Here  Pollock's  First  Book  of  Jurisprudence  and  Arthur 
Duck  (1653)  are  referred  to  in  treating  of  La  Common  law 
etr Equity  (sic)  en  Angleterre,  Perhaps  M.  Brissaud  is  at 
his  best  when  he  follows  Savigny  in  tracing  and  enforcing 
the  persistent  vigour  of  Roman  law  during  the  Feudal 
period,  and  when  he  tells  of  the  writers  of  Glosses  and  their 
respective  productions.  A  more  than  bird's  eye  view  of 
the  Commentators,Precursors,  Continuators,and  Romanists 
of  the  14th  and  15th  centuries  as  well  as  of  the  rise  of  the 
Universities  comes  next, in  which  passing  reference  is  made 
to  England,  and  we  are  here  told  parenthetically  that 
education  in  the  theory  of  law  for  both  our  Barristers  and 
Solicitors  still  leaves  much  to  be  desired.  In  support  of 
this  criticism  the  Revue  Genirale  du  Droit  for  1890  is 
quoted,  and  P.  de  Coubertin's  Les  Universitis  Anglaises 
claimed  as  an  authority  for  the  proposition  that  we  have 
neither  a  school  of  Law  nor  one  of  Medicine.  The 
next  chapters  are  on  general  customary  law,  muni- 
cipal    charters,    Books    of     Customs     (in     which    refe- 

'  Anaent  Law,     12th  £d.  pp.  103  et  teq. 
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rence  is  made  to  Glanville,  Bracton,  Britton  and 
even  Hawkins'  Pleas  of  tlie  Crawn)^  besides  monuments 
of  Jurisprudence  such  as  the  Olims  Landgerichte  Cartularies^ 
Notorial  Acts  and  Terriers.  These  notices  cover  in  a  fewpages 
an  immense  amount  of  ground,  as  yet  virgin  as  regards  text- 
books professing  the  same  scope.  Nevertheless,  when 
writing  about  the  Fueros  of  Spain,  it  might  have  been 
better  to  have  made  more  use  of  the  truly  monumental  work 
of  Marichalar  Y.Manrique  in  nine  volumes,  published  by  the 
Spanish  Academy  of  History,  or  at  least  to  have  explained 
that  therein  is  to  be  found  in  the  middle  volumes  all  that 
is  as  yet  known  upon  this  vast  subject.  Ind^ed,  we  are 
hardly  given  even  the  barest  outline*  about,  for  example, 
the  remarkable  Customs  of  Catalonia,  the  Fuero  General 
of  Navarre,  the  Forum  Jtddicum  or  the  Siete  Partidas^  all  of 
which,  if  mentioned  at  all,  surely  merit  some  careful  ex- 
planation as  to  their  methods  and  objects.  The  same 
section  closes  with  observations  on  the  rise  of  commercial 
and  maritime  law,  on  legal  writers  of  the  period,  including 
Sir  John  Fortescue,  and  on  Royal  Ordinances,  from  which 
we  learn,  among  other  things,  that  the  English  *'  bill " 
comes  from  the  French  billet.  After  this  the  book  next  treats 
of  the  Monarchical  period  (i6th  century  to  1789),  and 
here  it  ends  in  416  pages  its  first,  and  particularly  to 
non-Frenchmen,  probably  most  interesting  part,  namely, 
that  concerning  the  sources  of  law  in  their  relation  to 
France. 

The  second  part,  or  the  History  of  Public  Law,  begins 
with  an  Introduction  touching  the  origin  of  the  Family,  of 
Property,  and  of  the  State,  with  special  reference  to  Keltic 
and  German  Institutions.  Here  McLennan,  Morgan,  and 
Laboulaye  are  laid  under  contribution,  as  well  as  Seebohm, 
J.  Williams,  Maitland,  Digby,  and   Harrison,  but   there 

1  Cf.  The  *•  Intelligent  Man  "  of  Vishnu,  Maine's :  Early  LtM  and  Cnalom, 
P-  74. 
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is  not  as  much  reference  to  De  Laveleye  as  might  perhaps 
have  been  expected,  although  the  work  of  Bagehot,  H. 
Spencer  and  E.  Ferri  does  not  escape  adequate  notice. 
Even  a  questionable  institution  like  the  Couvade^  is 
referred  to,  and  Irish  gavelkind,  while  Sir  H.  Maine  is 
largely  drawn  upon  as  to  the  Niyoga,  of  which  the  Levirate 
is  but  a  special  case.  Furthermore,  due  recognition  is 
given  to  the  researches  of  M.  Bogisic  in  the  matter  of 
the  Servian  Zadruga,  La  Gaule  Romainey  the  Epoque  Franque 
ou  Barbarey  and  L'Eglise  sous  Cancien  rigime  are  next 
treated  of,  and  then  follows  a  long  and  thorough  summary 
relating  to  the '  elements  of  Society  in  Feudal  Days. 
This  brings  to  an  end  the  first  three  fascicules  containing 
some  768  pages,  while  in  the  fourth  and  last  that  has 
appeared,  we  have  nearly  250  pages  more  upon  the 
Monarchical  Epoch,  in  which  the  Villages,  Towns, 
Parliaments,  Intendants,  Advocates,  and  Injposts  of  the 
time  obtain  considerable  detailed  notice.  The  English 
Frankpledge,  Sergeants-at-law  and  even  the  Select  Vestry 
are  discussed ;  but  here  M.  Brissaud  is  not  always*  quite 
up-to-date.  Upon  the  whole,  however,  it  is  matter  for 
wonder  how  well  he  illustrates  the  history  of  the  Institu- 
tions of  his  own  country  by  those  on  our  side  the  Channel, 
while  his  notes  in  almost  all  cases  put  those  who  want 
further  information  on  the  track  to  get  it  from  acknow- 
ledged sources. 

Judging  from  the  1,000  pages  M.  Brissaud  has  already 
published,  i\\^  farrago  lihelli  in  its  entirety  will  be  exten- 
sive. He  uniformly  adopts  the  comparative  method,  or 
that  of  illustrating  the  growth  of  Institutions  in  France 
by  parallel  passages  in  the  history  of  other  countries. 
Perhaps  he  is   not  quite  so  happy  in  his  Spanish  and 

>  See  an  article  by  M.  Brissaud  on  the  Couvadt^  Rtinude$  FyrinieSt  1900,  pp. 
225,  €t  teq. 

«  «.^.,  at  p.  897,  Note  5. 
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English  references,  as  in  those  taken  from  Ancient  Rome 
and  Germany.  As  he  gives  us  no  table  of  contents,  and  as 
yet,  of  course  by  necessity,  no  index,  and  since  his  com- 
pendium has  not  even  the  homogeneous  alphabetical  ar- 
rangement of  our  own  Bacon's  A  bridgmentyhut  depends  upon 
chronology  not  only  in  its  Parts,  but  also  in  each  Section, 
it  is  in  its  present  inchoate  condition  not  unlike  a  very  excel- 
lent spade  of  the  finest  steel  without  even  a  wooden  handle. 
Furthermore,  although  both  Bentham  and  Austin  are  re- 
ferred to  nomuiatim^  we  do  not  learn  that  their  splendid 
achievements  in  classification  have  been  apprehended  or 
had  any  influence  in  France.  And  yet,  against  these  in- 
finitesimally  small  shortcomings,  some  of  which  will,  on  the 
book's  completion,  remedy  themselves,  we  have  to  set  the 
exceptionally  high  grade  of  excellence  of  M.  Brissaud's 
teaching  as  a  whole.  There  may  be  a  little  too  much  here 
and  there  in  the  way  of  facts,  especially  for  the  stranger 
who  is  intermeddling  in  details  of  matters,  to  him,  of  minor 
historical  importance;  but  if  such  a  fault  exists  it  is  ore 
upon  the  right  side.  As  a  whole  the  Manual  is  so  good 
that  to  suggest  improvement  would  be  a  counsel  of  perfec- 
tion. It  is  to  similar  compendious  summaries,  except  that 
of  M.  Viollet,  what  a  proper  science  primer  is  to  the 
Roman  student's  cantilena  of  the  Leges,  or  a  Modern 
Medical  Text  Book  to  the  Aphorisms  of  the  School  ot 
Salerne  which  tell  that  Contra  vim  mortis  nan  est  medicanien 
in  hortis. 

In  brief,  this  particular  Manual  manifests  through- 
out originality,  much  taking  of  pains,  and  a  vast 
experience  of  students  of  legal  history,  their  requirements, 
and  the  things  that  should  be  most  surely  believed  by 
them,  an  experience,  that  is,  of  such  matters  as  relate  to  the 
growth  of  the  great  France  of  to-day.  The  more  it  is 
read,  marked,  learned  and  inwardly  digested  by  students 
of  other  countries,  the  more  the  aggregate  stock  pf  kjiQW- 


Digitized  by 


Google 


DEBT-SLAVERY   IN  THE   MALAY  PENINSULA.  407 

ledge  only  to  be  got  by  means  of  the  comparative  method 
will  be  extended.      In  its  light  will  they  indeed  see  light. 

A.  R.  Whiteway. 


I II. -DEBT-SLAVERY     IN     THE     MALAY 
PENINSULA. 

(Continued from  page  33  f.^} 

COMPARING  the  Roman  with  the  Malay  institution, 
it  will  be  seen  that  there  is  no  necessity,  in  the  latter 
case,  for  any  formality  accompanying  the  loan.  But  it  is 
probable  that  the  use  of  the  copper  and  scabies  at  Rome 
was,  in  primitive  times,  not  formal  at  all,  but  essential  to 
the  transaction.  The  exact  incidents  of  nexal  debt  are  not 
easy  to  ascertain,  because  of  the  difficulty  of  discrimi- 
nating between  nexal  debtors  and  judgment  debtors,  both 
of  whom  were  subject  to  inanus  injectio.  But  it  is  clear 
that  nexi  and  jndieati  alike  had  30  days  allowed,  in 
which  to  endeavour  to  pay  the  amount  owing,  the  nexi 
being  termed  damnati  by  Gaius  and  (apparently)  aeris 
confessi  by  Aulus  Gellius.  Some  writers  also  think 
that  nexi  had  the  benefit  of  the  further  delay  of  60  days 
which  was  accorded  to  jndieati.  It  is  interesting  to  observe, 
therefore,  that  in  Malaya  a  period  is  fixed  at  the  outset  for 
repayment,  and  that  a  further  grace  of  two,  three,  or  six 
months  is  allowed  after  its  expiration,  before  apprehen- 
sion.^ 

The  Roman  creditor  took  the  debtor  before  the  judge  ; 
but  only  as  a  precautionary  measure,  and  to  ensure  the 
regularity  of  the  proceedings,  not  with  a  view  to  any 
magisterial  decree  or  trial.  This  requirement  was  intro- 
duced by  the  early  statute  of  the  twelve  tables,  and  has  no 
counterpart  in  Malay  law.  According  to  the  Roman  sys- 
tem, the  judgment  debtor  finally  became  addictus  to  the 

1  Sweltenham,  P.p.,  1882  (c.  3,285),  XLVi.,  10. 
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creditor,  and  lost  the  opportunity  of  redeeming  himself ; 
but  the  better  opinion  is  that  this  was  not  the  case  with 
regard  to  the  nexal  debtor,  as  such,  who  could  consequently 
tender  the  sum  owing,  if  he  became  possessed  of  it,  and  by 
this  means  at  any  time  recover  his  freedom.      A  very  re- 
markable analogy,  however,  to  the  Roman  way  of  dealing 
with  judgment    debtors   is   afforded   by  a  custom  which 
obtained  in  the  island  of  Sumatra,  where  the  slave-debtor 
(then  called  menjirtng)  had  the  right  of  paying  off  the  debt 
and  enlarging  himself,  but  could  be  deprived  of  this  right, 
by  the  creditor's  demanding  formally  the  amount  of  the 
debt  at  three  several  times,  allowing  a  certain  number  of 
days  between  each  demand  ; — when,  if  the  debtor  was  not 
able  to  persuade  any  person  to  redeem  him,  he  became  a 
pure  slave,  upon  notice  being  given,  to  the  chief,  of  the 
transaction.*     This  only  differs  from  the  Roman  addicHo  in 
not  appearing  to  require  the  existence  of  a  judgment  to 
ground  the  process,  and  in   the   resultant  status  of   the 
debtor,  who  does  not  seem,  at  Rome,  technically  to  have 
become  a  slave. 

In  Malaya,  some  diversity  of  opinion  exists  as  to  the 
possibility  of  opening  the  foreclosure.  Captain  Speedy, 
in  the  extract  quoted  on  page  332,  says  that  if  the  debtor 
acquires  or  is  supplied  with  the  means  of  discharging  the 
debt,  the  creditor  may  refuse  to  accept  it  A\hen  tendered. 
And  another  authority  says — "  Nor  has  the  debtor  under 
this  system  any  means  of  becoming  free,  unless  some 
relative  or  friend  comes  forward  to  pay  for  him  ;  and  even 
in  this  case  the  creditor  might,  if  he  so  willed — and  if  he 
was  a  raja,  in  all  probability  would— under  some  pretext, 
refuse  the  offer  of  payment."* 

The  words  "  under  some  pretext "  show  that  this  aspect 
of  the  institution  was  rather  an  abuse  pro  loco  et  tempore 

^  Marsden :  S^vmaira^  p.  21  a. 

«    P.p.  1882  (C.  3,285)  XLVI.  0, 
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than  an  inherent  feature  of  the  system.  And  this  is  borne 
out  by  Sir  F.  A.  Swettenham*,  who  observes: — "Should 
at  any  time  the  debtor  succeed  in  raising  the  amount  of  the 
debt,  and  proffer  it  to  the  creditor,  then  it  would  be  cus- 
tomary to  accept  it.  If,  however,  a  large  family  were  in 
bondage  for  the  debt,  one  whose  numbers  seemed  to  the 
raja  to  add  to  his  dignity,  then  he  would  probably  refuse  to 
accept  payment ;  not  absolutely,  but  would  say  *  wait,'  and 
the  waiting  might  last  for  years."  Later,  at  page  13,  he 
says  that  the  raja  is  '*  rather  inclined  '*  to  refuse  payment, 
should  the  debtor  be  so  fortunate  as  to  raise  the  requisite 
amount  of  his  debt.  This  is  not  a  very  strong  statement ; 
and  we  know  that  in  Burma,  as  in  Sumatra,  tender  of  the 
debt  could  not  be  refused*. 

The  motive  of  a  creditor,  especially  in  the  case  of  a  raja- 
creditor,  for  retaining  the  debtors,  was  not  only  to  continue 
to  enjoy  their  services,  but  for  the  pure  pleasure  of  increas- 
ing his  own  consequence.  We  cannot  fail  to  be  reminded 
here  of  the  troop  of  clicntes  who  surrounded  the  Roman 
patrician.  A  raja's  importance  was  measured  by  the 
number  of  retainers  in  his  train.  Of  these  .'i)  a  few 
followed  because  they  liked  it,  (2)  others  because  they  were 
genuine  slaves  (abdi),  (3)  others  because  they  had  been 
taken,  '*by  the  sending  of  the  kris,*'  into  the  raja's  house- 
hold ;  and  (4)  the  rest  were  slave-debtors.  It  was  the 
dignity  with  which  a  large  retipue  of  these  invested  the 
rajas,  that  induced  them  to  reject  ransom.  At  least  this  is 
the  explanation  usually  given.  It  does  not  seem  very 
consistent  with  the  statement  repeatedly  met  with  in  the 
official  despatches,  that  when  discipline  over  the  debtors 
was  relaxed,  and  their  services  thereby  rendered  less  valu- 
able, there  was  a  general  readiness  to  give  them  up.  Sir 
W.  Maxwell  adds  a  fifth  class  (only  in  royal  households, 

'    Ibid,  p.  10. 

»   Malcom,  Travels  in  Skm*h-E(^t  As^a.    229. 
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like  the  third)  of  criminals  unable  to  compound  for  their 
crimes — this  is  practically  indistinguishable  from  the 
fourth. 

The  qucestiovexata  of  the  extent  to  which  nexal  debtors 
involved  their  families  in  their  ruin,  has  some  light  thrown 
on  it— if  not  much — by  the  Malay  practice.  Major  McNair» 
says  that,  exceptionally,  the  security  for  the  debt  was 
arranged  to  depend  on  the  life  of  the  debtor  alone.  But 
he  quotes  no  authorities  ;  and  the  general  rule  was  other- 
wise. The  children  and  remote  descendants  of  a  banitang, 
whether  born  before  or  after  the  debt  was  incurred,  fell 
into  the  same  condition  as  their  parent.  Sir  W.  Maxwell 
is,  however,  of  opinion  that,  so  far  as  concerns  children 
who  did  not  consent  to  the  debts  being  incurred, 
this  was  an  engrafted  abuse.  But  it  was  the  same  in 
Sumatra,*  though  not  in  Burma,  where  children  had  to  be 
expressly  impledged.  As  to  the  wife  of  a  debtor,  the  same 
rule  held  —  whenever  the  marriage  took  place.  Wiih 
regard  to  a  debtor  s  husband,  the  rule  is  sometimes  stated 
in  the  same  form.  But  the  true  principle  appears  to  have 
been,  that  it  was  only  incidentally  that  a  husband,  as  such, 
became  bound  :  namely,  by  marriage  to  a  slave-debtor, 
without  paying  the  amount  claimed  on  such  occasions,  as 
her  price,  by  the  creditor.  That,  of  course,  made  him  a 
debtor  for  the  amount;  and  as  the  payment  was 
immediately  due,  a  slave-debtor.  In  point  of  fact,  this 
nearly  always  happened,  as  it  is  not  usual  for  the  amount 
agreed  to  be  paid  on  a  Malay  marriage  to  be  discharged  in 
a  lump  sum.  The  same  result  occurred  in  Sumatra,' 
where  tYvejiljur  or  a^Uiphema  was  left  as  a  debt  for  which 
the  debtor  was  menjiring :  and  years  often  elapsed  there,  if 
the  families  were  on  good  terms,  without  the  debt  being 

^  Sarong  and  KrU,  192. 
«  Marsden.  Sumatra,  214. 
'  >Iarsden,  ut  sufra^  p,  219. 
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demanded.  Marsden  says  it  was  not  uncommon  to  see 
Sumatrans  suing  for  theju/dr  of  their  great  aunt. 

If  the  married  persons  did  happen  to  be,  one  free  and 
the  other  a  slave-debtor,  the  usual  rule  was  applied,  that 
the  children  followed  the  condition  of  the  mother.  This 
could  only  be  (if  at  all)  when  it  was  the  husband  who  was 
free :  otherwise  he  would  attract  his.  wife  into  the  same 
condition  of  debt-slavery  in  which  he  was. 

Under  these  circumstances  of  family  bondage,  each  indi- 
vidual was  liable  /;/  integrum-,  and  it  was  common  for  the 
children  alone  to  be  taken  into  the  creditor's  household, 
the  parents  being  liable  to  follow  them  at  any  moment. 

Instances  are  quoted,  in  the  Parliamentary  papers,  ot 
parents  being  bound  for  their  children's  debts,  and  a  niece 
for  those  of  her  uncle.  But  it  is  tolerably  clear  that  these 
are  misconceptions;  and  that  the  parents  were,  in  the 
first  case,  the  original  debtors,  and  the  uncle,  in  the  latter, 
a  creditor  of  the  niece  or  her  parent,  and  so  in  a  position 
to  assign  her  as  security  for  his  own  debts,  by  way  of  sub- 
mortgage. 

Assignments  of  slave-debtors  were  quite  common,  and 
probably  they  might  be  made  by  way  of  security  as  well  as 
otherwise,  as  Sir  F.  A.  Swettenham  remarks'  :— '*  Bond- 
debtors  are  handed  about  from  one  raja  to  another  with- 
out a  thought  of  consulting  them." 

Accordingly,  when  Mr.  Davidson  speaks  «  of  redeeming 
a  girl  who  had  been  mortgaged  by  her  uncle  to  a  Pahang 
man  for  12  dollars  to  pay  a  gambling  debt,  it  must 
probably  be  presumed  that  she  had  previously  been 
assigned  to  her  uncle,  or  seized  by  him,  in  discharge  of  a 
debt  due  by  her  own  parents.  But  the  peculiar  relations 
between  uncles  and  nephews  renders  it  impossible  to  be 
certain  that  this  is  the  right  explanation.      The    crucial 

*  P.p.   1882  [C.  3428]  XLVI.  II, 

*  /Wrf,  p.  9.    Despatch  of  Au^st  23rd,  187J. 
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case  which  was  cited  against  a  British  official,  in  an  un- 
fortunate controversy  with  the  Straits  authorities,  as  one 
in  which  he  had  gone  out  of  his  way  to  deliver  up  slave- 
debtors  to  their  owners,  is  explained  on  his  behalf  to  have 
been  one  of  delivery  of  nephews  to  their  uncle.  It  is 
possible,  therefore,  that  uncles  had  a  kind  of  right  of  dis- 
posal of  their  nephews,  which  was  practically  confused 
with  the  right  of  a  creditor.  And  there  is  an  obscure 
passage  in  the  Perak  and  Malacca  laws^  which  deals  with 
the  position  of  persons  placed  in  the  service  of  their  remote 
relatives,  prohibiting  them  from  escaping  from  their 
custody. 

Again,  when  Sir  F.  A.  Swettenham'  quotes  the  case  of 
Metia,  who  owed  56  dols.,  for  which  not  only  she  and  her 
three  children,  but  also  her  parents,  were  bound  in  slavery, 
we  must  suppose  that  the  debt  was  really  incurred  by  the 
last  named.  It  would  be  easy  to  imagine  that  this  might 
be  so,  although  the  money  might  actually  be  handed  over 
to  Metia,  and  considered  by  her  as  her  own  debt,  although, 
as  between  the  creditor  and  the  parents,  the  latter  would 
be  primarily  liable.  Nevertheless,  it  must  be  remembered 
that  in  Sumatra,  the  cradle  of  the  Malay  civilization,  the 
''nearest  relatives'*  were  absolutely  responsible  for  the 
debtor's  engagements— at  any  rate  after  the  latter's 
decease.' 

Maxwell  gives  some  interesting  details  as  to  the  primi- 
tive working  of  the  institution  in  its  simplicity.  The  idea 
appears  to  have  been  to  fix  the  average  value  of  a  subject 
at  a  fixed  sum,  which  his  effects  were  supposed  to  be  worth. 
Tills,  it  seems,  was  25  dols.  More  than  this  he  could  not 
be  fined.  If  he  engaged  himself  beyond  the  limit,  an  un- 
paid creditor  was  at  liberty  to  assault  and  batter  him,  which 

»  Quoted  in  Journal  {Straits  Branch)  Royal  Asiatic  Society,    xxi.,  261. 
«  P.p.,  1882  [c.  3428]  XLvi.,  12. 
'  Marsden,  Sumatra^  190. 
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licence  seems  to  have  been  the  origin  of  the  more  econo- 
mical institution  of  debt-slavery.  It  follows  as  a  corollary, 
that  if  the  nominal  value  of  the  debtor's  effects  (25  dols.) 
was  tendered  to  the  creditor,  the  latter  was  fully  compen- 
sated and  must  discharge  the  debtor.  Much  more  must 
the  debtor  be  discharged,  on  tender  of  the  full  amount 
owing.  However,  in  practice,  the  2$  dols.  limit  was  com- 
pletely disregarded. 

Maxwell  says  the  custom  is  of  Indo-Chinese  and  pre- 
Mahometan  origin,  and  wholly  opposed  to  Mahometan  law. 
The  text  of  the  Quran  quoted  in  support  of  this  opinion  is 
hardly  convincing : — **  If  there  be  any  debtor  under  a  diffi- 
culty [of  paying  his  debt]  let  [the  creditor]  wait  till  it  be 
easy  [for  him  to  do  it] ;  but  if  you  remit  it  as  alms  it  will 
be  better  for  you,  if  you  knew  it.  And  fear  the  day  in 
which  you  shall  return  to  God ;  then  shall  every  soul  be 
paid  what  it  has  gained,  and  they  shall  not  be  treated 
unjustly." 

To  wait  without  any  prospect  of  being  paid,  would  be 
tantamount  to  compliance  with  the  counsel  of  perfection 
which  advises  remission  of  the  debt.  It  can  hardly  be  sup- 
posed, with  all  deference  to  Maxwell's  ability  as  a  commen- 
tator on  the  Quran,  that  the  passage  cited  means  anything 
more  than  that  a  creditor  is  not  to  drive  a  debtor  to 
extremities,  when  waiting  would  serve. 

Redemption,  it  may  be  added,  was  frequently  rendered 
more  difficult,  by  the  addition  to  the  principal  sum  of 
amounts  due  for  breakages,  domestic  fines,  and  so  on.  But 
the  Borneo  custom  of  adding  interest  to  the  sum  owing  * 
does  not  seem  to  have  been  adopted  in  Malaya.  Possibly, 
in  Borneo,  credit  was  given  for  the  debtor's  services,  in 
which  case  it  would  be  only  fair  to  set  off  interest  against 
them. 

^  See  Mr.  Treacher's  papers  in  the  Journal  {Strait*  Branch)  Royal  Asiatic 
Society, 
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It  seems  that  the  Roman  nexi  could  be  stolen  ;  at  any 
rate  the  adjudtcatus  could.  *  Probably  the  Malay  law 
bad  some  corresponding  provision,  but  it  does  not  clearly 
appear  whether  it  was  so  or  not. 

The  cruelties  practised  on  next  at  Rome  are  well-known. 
The  right  to  apprehend  the  debtor  on  failure  to  fulfil  the 
'*  obligation  of  repayment,  and,  without  any  process  of  law, 
carry  him  home,  and  detain  him,  and  employ  his  services 
as  de  facto  (though  not  de  jure)  a  slave.  .  .  .  had  be- 
come frightfully  abused ;  their yV^i"  detinendtheing regarded 
by  creditors  not  as  affording  them  the  means  of  obtaining 
through  their  debtor's  industry  substantial  satisfaction  for 
their  pecuniary  losses,  but  rather  as  entitling  them  to 
inflict.  .  .  .  every  sort  of  cruelty  and  torture  and 
indignity."  '  Perhaps  this  is  to  invert  the  order  of  ideas. 
Primitive  peoples  are  not  far-sighted  ;  the  idea  of  seeking 
a  future  recompense,  for  the  loss  of  what  is  immediately 
due,  is  a  somewhat  complicated  one.  It  may  have  been 
that  quasi-slavery  was  an  adoucissemait  of  an  original  right 
of  vengeance.  At  any  rate,  the  cruelties  to  which  nexi 
were  subject  were  so  great  and  so  frequent  that  the 
Poetilian  law  was  required,  to  alleviate  the  position  of 
borrowers,  by  abolishing  the  system,  and  rendering  more 
tolerable  the  position  even  of  judgment-debtors.  Closely 
connected  with  this  reform  was  the  introduction  of  a  much 
more  drastic  form  of  civil  process  (condictio)  than  any  that 
had  previously  been  in  use;  it  would  be  curious  to 
observe  whether  any  similar  phenomenon  is  apparent 
in  those  parts  of  the  Malay  peninsula  in  which  debt- 
slavery  has  been  abolished.  No  doubt  the  introduction  of 
magistrates'  courts  affords,  in  some  sort,  a  parallel. 

As    to  the   actual  treatment  of   the  slaves  and  slave- 
debtors,  in  Malaya,  the  difficulty  of  arriving  at  any  satis- 

1  Gaius,  Institutes,  iii.,  199. 
*  Muirhead,  ut  suprOf  p.  95. 
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factory  conclusions  is  considerable.  The  earlier  reports, 
written  in  1874-5,  are  freely  spiced  with  references  to 
" this  cruel  practice,"  "barbarous  custom/*' "crying  evil," 
"  gross  and  cruel  abuse,"  "  hideous  practice,"  "  wretched 
condition,"  and  "  torture  ";  so  that  one  thinks  the  adjectives 
"revolting"  and  "eminently  unchristian"  (which  one 
author  uses)  almost  too  good  for  it.  It  is  somewhat 
surprising,  therefore,  to  read  the  following  passage  in  Sir 
F.  Weld's  despatch  to  Lord  Derby  dated  May  3rd, 
1883  '  :- 

"  The  manumission  of  slaves  is  proceeding  rapidly,  but 
very  few  freedmen  will  consent  to  leave  their  masters 
or  mistresses,  whilst  they  on  their  part  almost  universally 
say  that  they  set  them  free  "for  the  glory  of  God,"  and 
refuse  to  take  the  State's  money.  *  How  can  we  take 
money  for  our  friends  who  have  so  long  lived  with  us, 
many  of  them  born  in  our  houses  ?  We  can  sell  cattle, 
fruit  or  wine,  but  not  take  money  for  our  friends.'  Such 
expressions  have  been  used  in  many  cases  in  different 
parts  of  Perak.  ...  In  fine,  this  investigation  has 
brought  into  notice  many  of  the  fine  qualities  of  a  most 
interesting  and  much  maligned  race,  and  affords  conclu- 
sive  proof  that  the  abuses  which  are  sure  to  exist  with 
slavery  could  not  have  been  general,  and  bore  no  com- 
parison with  those  formerly  often  accompanying  negro 
slavery  in  our  own  colonies." 

This  is  sufficiently  startling ;  but  it  is  absolutely  in 
accordance  with  Sir  H.  Low's  uniform  testimony  from  the 
time  he  was  appointed  Resident  at  Perak  in  1877.  Writing 
in  1878  (December  14th),  he  says  ^ : — 

"I  cannot  undertake  to  say  what  may  have  been  the 
practice  in  former  times,  as  to  the  treatment  in  Perak,  of 
this  class  of  persons  ;  but  no  case  of  cruelty,  or  any  great 


^  p.p.,  I884(c.  4,  192),  LV.,9. 
«  P.p.,  1882  (c.  3,285),  XLVi.,  14. 
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hardship,  has  been  brought  to  my  notice  since  I  came  into 
the  country.  By  far  the  larger  number  of  the  slave-debtors 
live  with  their  families  apart,  and  often  at  great  distances, 
from,  their  masters,  enjoying  all  the  fruits  of  their  labour, 
rendering  occasional  assistance  to  ihem  when  called  upon 
to  do  so  ;  which  in  the  majority  of  cases  is  of  rare  occur- 
rence." He  observed  also  that  a  scheme  of  voluntary 
emancipation  initiated  by  himself  ^  fell  through,  partly 
because  of  **  very  many  of  the  debtors,  who  are  living  in 
entire  freedom  in  different  parts  of  the  country,  declining 
to  come  into  the  arrangement  though  acknowledgfing  their 
debts." 

On  April  26th,  1882,  Low  writes  « : — "Further  and 
more  intimate  knowledge  of  the  people  has  confirmed  the 
impression  that  whatever  may  have  been  the  case  in 
former  times,  cruelty  to  slaves  or  slave-debtors  has  been 
very  rare  since  the  establishment  of  settled  government. 
Three  such  cases  have  occurred  in  the  families  of  two  very 
high  officers  of  State  ;  and  these,  with  one  other  case,  are 
all  the  instances  of  cruelty  which  have  been  reported  to 
me.*'  And  in  1884,  detailing  the  results  of  emancipa- 
tion ' : — "  With  very  few  exceptions,  the  owners  and 
creditors  of  the  servile  classes  treated  their  dependants 
with  the  utmost  generosity,  and  in  the  district  under  my 
own  charge  and  in  Lower  Perak  ....  nearly  all 
persons  gave  their  slaves  unconditional  freedom,  though 
they  claimed  and  received  a  small  compensation  from 
debtors  in  cashes  where  money  was  known  and  believed  to 
have  been  actually  advanced." 

Four  cases  of  cruelty,  therefore,  were  all  that  came  to 
Sir  H.  Low's  direct  notice  in  P^rak,  from  1877  to  1882; 
though,  writing  in  July,  1882,  in  answer  to  the  charges  of 

»  Ibid.  «  Ibid.  p.  18. 

»  P.p.,  1884  (c.  4,192),  LV.,  47. 
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favouring  slavery  which  had  been  made  af^ainst  the  Straits 
administration,  he  refers  to  '*  several "  others,  in  which 
emancipation  of  ill-treated  slaves  or  debtors  was  effected  ; 
these,  as  they  had  escaped  his  notice  in  his  letter  of  April 
26th,  cannot  have  been  very  numerous  or  important. 

So,  Maxwell  observes  in  the  report  already  quoted  s 
that  since  the  commencement  of  the  residency  system  the 
institution  had  been  '*  much  less  "  oppressive— and  that  in 
**some  cases"  where  acts  of  oppression  or  ill-treatment 
had  come  to  the  notice  of  British  officers,  their  influence 
had  procured  the  release  of  the  individuals  aflFected.  There 
would  be  few  matters,  one  would  think,  known  to  British 
officers  in  Perak,  which  were  not  also  known  to  Sir  H. 
Low  :  so  that  the  "  cases "  here  referred  to  cannot  have 
much  exceeded  four  *. 

It  ii<  most  probable,  therefore,  that  the  cruelties  which 
are  referred  to  by  Swettenham,  Birch,  and  Maxwell,  as 
being  practised  by  the  creditors,  were  merely  abuses  con- 
sequent on  the  anarchic  and  disturbed  state  of  Perak 
previously  to  1877.  Nothing  is  said  as  to  any  particular 
cruelty  attendant  on  the  institution  in  Pahang  and  the 
Negri  Sembilan,  when  these  countries  successively  accepted 
Residents.  With  regard  to  Sungei  Ujong,  no  specific  cases 
of  hardship  are  anywhere  recorded  ;  and  the  same  is  true 
of  Johore.  In  fact,  it  is  P6rak,  andperhaps  to  a  certain 
extent  S614ngor,  which   alone  appear   to  have  been  the 

*  (May  27th,  1882).  P.p.,  1882  (c.  3,429),  XLVI.,  16  tt  seq, 
'  Ibidf  p.  5.  To  these  cases  Raja  Idris  refers  in  a  letter  to  Sir  H.  Low,  printed. 
P.p.,  1882  (c,  3,429),  XLVI.  6.  Possibly  they  were  cases  of  slight  cruelty,  only 
rendering  it  advisable  to  release  the  complainants,  but  not  worth  mention  other- 
wise. **  If  anyone  even  so  much  as  beats  his  slave  in  the  least,  you  are  sure  to 
have  him  freed.  For  instance,  I  remember  some  time  ago,  a  slave  of  H.H.  the 
Regent  was  freed  by  you ;  and  one  belonging  to  a  high  chief  in  Kinta  was 
treated  in  the  same  way,  without  compensation  of  any  sort  being  made.  While 
I  have  presided  over  the  court  in  Quala  Kungsu,  I  have  released  many  slaves  and 
slave-debtors  in  the  same  way,  in  accordance  with  advice  given  by  you." 

27 
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scene  of  the  objectionable  excesses  which  are  detailed  in 
the  official  reports.  Sir  F.  A.  Swettenham  says,  in  1875: — 
"  In  different  States  this  debtor-bondage  is  carried  to 
greater  or  less  extremities ;  but  in  P^rak  the  cruelties 
exercised  towards  debtors  are  even  exclaimed  against  by 
Malays  in  other  States."  This,  by  itself,  would  rather 
suggest  that  affairs  elsewhere  were  bad  enough ;  but 
there  does  not  seem  to  be  any  evidence  of  such  a  state 
of  things.  Maxwell's  testimony  is  that  the  system  was 
productive  of  peculiar  hardships  in  P^rak,  through  in- 
justice and  oppression.  And  it  is  diflficult  to  gather  from 
the  accounts  supplied  by  the  official  publications,  whether 
the  highly-coloured  descriptions  of  the  condition  of  the 
debtors  contained  in  them  are  to  be  taken  as  applying  to 
Perak  merely,  or  to  all  the  states  indiscriminately. 

On  the  one  hand,  they  are  not  expressly  so  restricted. 
P6rak  is  spoken  of  as  worse  than  the  rest,  but  not  so  as  to 
be  beyond  comparison.  And  it  may  be  regarded  as  certain 
that  in  no  part  of  the  Peninsula  was  the  lot  of  the  slave - 
debtor  invariably  a  bed  of  roses.  On  the  other  hand,  one 
cannot  find  any  reference  to  specific  cases  of  cruelty  else- 
where than  in  P6rak  and  S614ngor ;  and,  what  is  more 
significant,  in  Perak  itself,  after  the  anarchy  which  formerly 
prevailed  there  had  been  put  an  end  to,  by  the  war  of 
1875-76,  cruelty  ceased,  as  it  did  also  in  S614ngor,  as  if  by 
magic.  Only  four  cases  worth  notice  were  ever  reported 
to  Sir  H.  Low,  as  resident ;  and  among  his  subordinates 
were  many  whose  sympathy  with  slave-debtors  was  well 
known.  It  does  seem  as  if  the  specially  bad  features  of 
the  system  were  peculiar  to  Perak,  and  due  to  the  general 
disorganization  which  prevailed  in  that  State.  Each  little 
Raja  was  a  law  to  himself;  and  as  he  required  a  body- 
guard, by  whom  his  orders  would  be  implicitly  obeyed,  in 
order  to  maintain  his  position,  he  treated  his  slave-debtors 
"  with  a  severity  which  sometimes  made  death  the  penalty 
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of  the  slightest  ofiFence."      Such  is  Sir  F,  A.  Swettenham's 
description  of  the  harshness  with  which   the  debtors  were 
treated.     P6rak,  in  short,  was  a  feudal  State.     The  Rajas 
were    comparable    to    the     robber-barons     of   mediaeval 
Germany.  They  exacted,  as  every  military  State  must,  the 
extremest  penalty  for  desertion ;    and    they   ruled  their 
followers,   as   every    military    sovereign    must,   with    an 
iron   hand.       Their   quasi-independence   abolished,  their 
rigorous      rule      naturally     lost    its      raison    (Petre.       It 
is    exceedingly    remarkable,    nevertheless,   with     what 
rapidity     and     ease    cruelty    to     debtors    disappeared. 
Parts  of  P6rak  were  long  in  coming   under   the  direct 
influence  of  the   resident   and  his  officials.     Into   many 
regions  it  was  for  years  dangerous  to  penetrate.     Surely 
one  would  have  expected  a  struggle :    that,  even   if  the 
grossest  enormities  were  not  repeated,  there  would  have 
been  many  cases  of  lesser,  but  great,  cruelty  ;  that  there 
would  have  been  a  campaign  of  more  or  less  tedious  police 
and  detective  work,  resulting  in  a  gradual  amelioration  ot 
the    condition    of   the     slave-debtors.       No    such    thing 
happened.     Cruelty  at  once  became  a  thing  of  the  past, 
with  the  instructive  exception  of  four  cases  during  five 
years  in  the  household  of  the  regent  and  others,  under  the 
immediate  eye  of  the  resident  officer.     Can  things  have 
been,  after  all,  not  so  bad  as  they  were  painted  ? 

Dennys,  in  the  standard  Dictionary  of  Malaya  («•  v-  Debt- 
Slavery)  limits  the  exercise  of  cruelty  to  cases  of  abscond- 
ing, and  says  that  the  slaves  are  otherwise  well-treated. 
May  it  therefore  be  possible  that  the  harshness  of  the 
rajas  of  P6rak  may  have  been  overstated?  It  must  be 
remembered  that  they  were  exceedingly  numerous,  and 
formed  perhaps  the  bulk  of  the  creditors.  Yet  it  was  of 
P6rak  that  Weld's  idyllic  picture— ("We  cannot  take 
money  for  our  friends  ")— was  written.     It  is  impossible  to 
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believe  that  ten  years  could  have  produced  such  a  change 
in  the  sentiments  of  the  creditors. 

Let  us  consider,  a  little  more  in  detail,  the  position  of 
the  slave-debtor  as  described  by  the  writers  already 
referred  to. 

First  of  all,  they  were  free  {mardxhika).  In  the  eye  of 
the  law  they  did  not  come  within  the  designation  oi  ahdi 
(slave),  and  were  under  none  of  a  slave's  disabilities  ;  their 
proper  style  being  kawan  (companion'.  And,  indeed,  with 
reference  to  Burma,  Malcom  says  that :  "  In  a  country 
where  rank  is  never  for  a  moment  forgotten,  and  where 
a  master  has  the  powers  of  a  magistrate  over  all  his 
dependents,  servitude  creates  a  boundary  which  is  in  no 
danger  of  being  passed.  The  effect  is  to  make  the  servant, 
in  many  cases,  tho  friend  and  companion  cf  the  master  lo 
a  degree  not  ventured  upon  by  masters  in  countries  where 
employment  does  not  create  dependence,  and  where 
familiarity  may  induce  assumption." 

Their  ill-treatment  falls  under  three  heads  :  (i)capricious 
cruelty,  (2)  severities  consequent  on  detention  and  forced 
labour,  (3)  want  of  food  and  clothing.  As  to  the  first,  there 
is  not  much  to  say.  Ill-treatment  for  the  mere  pleasure 
of  it  does  not  seem  to  have  (in  historical  limes)  been  a 
characteristic  of  the  Malay  feudal  courts.  The  Malacca 
law  quoted  by  Maxwell*  gives  the  creditor  liberty,  when 
the  debtor's  liability  exceeds  his  nominal  value,  to  beat 
and  verbally  abuse  him  ;  but,  it  is  quaintly  added,  after 
the  manner  of  a  free  person  and  not  of  a  slave.  It  does 
not  seem  that  such  primitive  methods  of  revenge  were 
resorted  to,  after  the  discovery  that  it  was  more  profitable 
to  exact  work  from  the  debtor.  The  two  remaining  heads 
are  the  important  ones.  The  first  resident  in  Perak  talks'* 
ot    the  children    being  *'  constantly  beaten  and  ill-used  " 

1  Report  vihi  sup, 

J»  P.p.,  1882  (c.  3,285),  XLVI..  p.  6. 
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in  connection  with  household  and  agricultural  work, 
but  does  not  mention  that  the  same  suasion  was  applied 
to  adults,  except  in  the  case  of  their  absconding.  Maxwell, 
however,  *says  that  a  raja's  dependents  might  be  beaten 
and  tortured,  and  if  slaves  [not  debt-slaves],  killed  ;  whilst 
Sir  F.  A.  Swettenham,"  speaks  of  debtors  **  toiling  away 
their  lives  amidst  blows  and  upbraidings,"  as  though  this 
were  the  normal  course  of  events,  and  he  quotes  the  case 
of  Metia  (before-mentioned),  who  "  seemed  utterly  miser- 
able. The  Toh  Bandar,  she  said,  was  fairly  good  to  them, 
but  ....  his  wife  it  was  impossible  to  bear.  Her- 
self and  her  children,  whilst  made  to  do  any  work  they 
could  do,  were  abused  and  beaten,  and  were  made  to  sleep 
in  the  Bandar's  house,  to  prevent  their  running  away 
during  the  night."  This  is  the  only  specific  instance 
given  ;  and  it  has  already  been  suggested  that,  in  the  then 
condition  of  Perak,  opportunities  were  afforded  for  spora- 
dic acts  of  cruelty,  and  a  spirit  of  familiarity  with  outrage 
was  engendered,  which  occasioned  a  quite  abnormal  set  of 
conditions.  And,  indeed,  creditors  were  not  without 
cause  for  a  certain  amount  of  drasticity,  which  might 
easily  be  made  to  wear  the  colour  of  cruelty  in  a 
sympathetic  mind,  in  their  treatment  of  the  debtors.  The 
latter  were  incurably  lazy.  A  Malay  has  no  enthusiasm 
fcr  work.  The  Chinese  are  the  mining,  the  British  the 
administrative,  the  Tamils  from  Southern  India  the  menial, 
classes  of  the  **  Protected  "  States.  The  native  inhabitants 
prefer  to  subsist  on  the  plentiful  produce  of  the  soil, 
in  dignified  reserve.  Tentative  efforts  to  effect  a 
voluntary  scheme  of  emancipation  fell  through  in 
Perak,  '*  from  the  impossibility  of  inducing  the  debtors 
to  work  regularly,"  and  (as  has  been  observed)  from 
the   unwillingness   of  many   of  them,   who  were    practi- 

*  P.p.,  1882  (C.  3429)  XLVI.,  p.  16,  &C. 
*Ubi  iupra. 
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cally  living  at  large,  to  enter  into  any  more  onerous  scheme, 
for  the  mere  satisfaction  of  losing  the  name  of  barutang. 
And  a  memorandum  *  attributed  to  Mr.  Innes,  but  which 
is  said  by  Mrs.  Innes  *  to  have  been  a  note  of  some 
remarks  of  the  Resident's,  speaks  of  the  servile  classes  as 
extraordinarily  lazy,  from  their  nature  and  the  easiness  of 
their  owners,  and  asserts  that  they  would  not  earn  enough 
to  keep  themselves. 

Escape  was  visited  with  heavy  penalties  in  some  cases. 
But  it  is  extremely  hard  to   say  what  the  actual  practice 
was.     When  Sir  F.  A.  Swettenham  says  that  the  received 
custom   was  to   inflict  a  slight  penalty  only,  it   may  be 
assumed  that  this  was  the  usual  course.     When  the  same 
writer  adds  that  that  would  not  deter  a  raja  from  killing 
such  a  debtor,  and,  further  on  (page   ii)  that  the  debtor 
who  is  caught  runs  a  "  great  risk  of  being  put  to  death," 
it  must  be  taken  that   he  is  referring   to  an   exercise    of 
kingly,   rather   than   creditorial,    power.     He    especially 
relies  on  the  case,  then  two  years  old,   of  three  children 
who  escaped  and  who  were  killed  by  order  of  the  second 
son  of  the  ruler  of  SelAngor,  under  circumstances  which  he 
details    at    length.     It    is    rather   a    weak    instance,  for 
the  Sultan  al  once    afforded    signal    marks   of   his    dis- 
approval.    Another    son    had,    six    months    later,  killed 
a     slave-debtor     for    an     expressed     intention    of  theft. 
One  is  tempted  to  inquire  whether  any  other  instances  of 
the  kind  had  occurred  in  the  two  years  in  question.     And, 
if  not,  it  would  scarcely  seem  that  in  the  disturbed  circum- 
stances of   SSlAngor— which   were  hardly  less  unsettled 
than  those  of  P6rak~the  fate  of  the  debtor  was  very  fre- 
quently the  kriSy  even  at  the  hands  of  an  offended  despot. 
Flight,  according  to  Sir  Athelstan,    "often   happened." 
It  may  be  added  that  the  act  of  Sultan  Yusiif  seems  to 

J  Date,  26th  December,  1878.    P.p.  1882  (c.  3429),  XLVI.,  7. 
«  The  Chcr807it9e,  I.  236. 
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have  been  remembered,  and  quoted  with  horror,  for  years 
as  an  instance  of  exceptional  barbarity,  when  he  put — as 
the  story  ran — boiling  water  and  an  ant's  nest  on  an 
absconding  slave.  This  happened  long  before  the  British 
occupation,  and  was  talked  about  for  long  afterwards. 

The  third  head  is  one  of  which  a  great  deal  is  made  in 
the  accounts  we  have  of  the  practice.  Shortly  stated,  it  is 
that  the  creditors,  while  occupying  the  time  of  the  debtors 
in  work,  allowed  them  no  money,  food  or  clothing ;  and 
consequently  drove  them  to  theft  and  less  creditable  means 
of  subsistence.  •  Here,  again,  we  are  met  by  the  united 
testimony  of  Sir  F.  Wjeld  and  Sir  H.  Low  that  the  debtor- 
slaves  were,  as  a  rule,  capable  of  doing  considerably  more 
work  than  was  expected  from  them  by  their  creditors. 
The  former,  speaking  of  SSlingorS  declares  that  the 
only  difficulty  experienced  there,  in  carrying  out  a  scheme 
of  emancipation,  was  the  **  unwillingness  of  many  of  the 
slaves  themselves  to  go  and  work  for  a  living  which 
involved  greater  exertion."  Precisely  the  same  difficulty 
helped  to  render  fruitless  a  similar  scheme  initiated  by 
Low  in  Perak.  This  was  after  the  owners'  liability  to  feed 
and  clothe  the  debtors  had  been  recognized  in  the 
manner  hereafter  to  be  described  ;  but  it  shows  that 
the  work  exacted  from  them  left  a  tolerable  margin  which 
they  might  have  employed  for  their  own  benefit.  For,  at 
that  time  the  resources  of  theft  and  plunder  were  no  longer 
open  to  them  ;  their  owners  had  to  clothe  and  feed  them, 
and  consequently  must  have  been  fairly  entitled  to  make 
the  most  of  their  services.  Yet  their  work,  in  the  opinion 
of  the  high  officers  just  quoted,  was  less  onerous  than  it 
might  well  have  been.  The  compulsion  to  work,  certainly, 
was  not  as  stringent  as  in  the  old  days ;  but  it  must  have 
been  adequate — otherwise  owners  would  not  have  cared  to 

*  P.p.,  1882  (c.  3285),  xLvi.,  17. 
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maintain  a  crowd  of  idle  dependents,  and  Sir  H.  Low's* 
repeated  declarations  that  it  would  be  unjust  to  deprive 
creditors  of  the  right  to  their  debtors'  services,  to  which  by 
immemorial  custom  they  were  entitled,  would  have  been 
perfectly  nugatory.*  Moreover,  their  position,  even  then, 
was  such  that  they  still  occasioilally  kept  escaping,  when 
they  saw  a  chance  of  evading  their  responsibilities  and 
constraint ;  and  when  emancipation  came.  Sir  H.  Low  (the 
Resident}  could  speak  of  it»  as  a  revolution  in  the  habits  and 
ancient  customs  of  the  people. 

Emancipation,  indeed,  provoked  the  only  approach  to 
insurrection — the  Lombok  affair — that  F6rak  ever  indulged 
in.*  May  one  therefore  believe  that  it  was  rather  the 
Malay  aversion  from  work,  than  want  of  time  for  it,  which 
made  the  slave-debtors  prefer  to  practice  the  fine  arts  of 
theft  and  highway  robbery  —  for  the  exercise  of  which 
accomplishments  the  anarchic  state  of  the  country  offered 
such  brilliant  opportunities  to  a  hanger-on  of  royalty — as 
a  means  of  subsistence  ?  The  remarkable  memorandum 
must  be  kept  in   mind,  which,  shortly  after  the  establish- 

1  Mem.  of  May  28th,  1878  (P.p., 1882  (c.3285),  XLVI.,  5)Do.,  Dec.  14th,  1878. 
{Ibid.  p.  15).    Do.  July  ist,  1882  {Ibid.  c.  3429),  XLVI.,  5). 

«  Maxwell  (Sir  W.  E.)  says  that,  after  the  residency  system  began,  the 
owners  had  *•  generally  been  powerless  to  enforce  the  ancient  laws  against  their 
slaves,  or  to  obtain  their  enforcement  through  the  British  officers."  He  adds  that 
they  could  no  longer  compel  the  debtors  by  force  to  work,  nor  penalise  them  for 
disobedience  or  misbehaviour.  It  is  quite  impossible  to  reconcile  this  statement 
with  the  above  referred  to  declarations  of  Sir  H.  Low,  or  with  the  fact  that  slaves 
and  debtors  still  went  on  absconding  and  being  handed  back  to  their  owners. 
And  Maxwell  himself  suggests,  as  one  way  of  abolishing  slavery  (which,  as  too 
revolutionary,  he  docs  not  recommend),  that  it  might  be  enacted  that  any  act 
doce  towards  a  slave  should  be  penal,  if  it  would  be  so,  if  done  towards  a  free 
person.  If  owners  had  already  lost  the  power  of  doing  acts  towards  their  slaves 
to  compel  them  to  work,  or  of  taking  disciplinary  measures  in  respect  of  misbe- 
haviour, it  does  not  seem  obvious  what  difference  would  be  the  result  of  such  an 
enactment.  Maxwell  also  says  that  there  was  "little  "  harsh  treatment — the  fact 
that  any  harsh  treatment  was  possible  is  inconsistent  with  the  idea  that  discipline 
was  impracticable.     (P.p.  1882,  c.  3429,  XLVI.,  20.) 

ap.p.,  1884  (c.  4192) LV.,  47,  Despatch  of  February  27th,  1884. 
*  P.  p.,  1884  (c.  4192)  LV.  9.  "Weld  to  Derby,  25th  May,  1883. 
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ment  of  the  new  state  of  things  records  the  easiness  of  the 
creditors,  the  '*  extraordinary  laziness  "  of  the  debtors,  and 
the  probability  of  their  maintaining  themselves  by  illicit 
methods  if  emancipated.* 

The  orthodox  view  to  the  contrary  is  maintained  with 
emphasis  by  Sir  F.  A.  Swettenham,  Miss  Bird  and  others, 
and  in  face  of  opinions  formed  on  the  spot  by  such 
excellent  authorities,  any  such  suggestion  as  is  here  made, 
must  be  put  forward  with  the  utmost  reserve.  But  it 
seems  difficult,  if  not  impossible,  otherwise  to  reconcile  the 
fact  that  debt-slaves  were  required  by  their  owners 
to  do  less  work  than  they  would  have  had  to 
do  if  freed,  with  the  admitted  fact  that  the  custom 
was  interfered  with  as  little  as  possible,  the  slaves 
being  only  emancipated  in  cases  of  real  cruelty,  or 
something  approaching  to  it.  And  it  does  not  look  as 
if  the  slave-debtors  had  been  accustomed  to  a  life  of 
engrossing  toil,  when  they  refused  en  bloc  to  accept 
freedom  (from  a  less  exacting  servitude,  perhaps)  on  the 
terms  of  doing  a  certain  amount  of  hard  work.  It  is,  more- 
over, inconceivable  how  it  could  be  said  that,  under  Malay 
rule,  few  SSlAngor  rajas  could  afford  to  keep  slave-debtors 
(as  is  stated  in  the  Parliamentary  Papers  of  1882 — c.  3285, 
XLVI.,  13),  *  if  it  need  have  cost  them  nothing  to  do  so. 
The  writer  cannot  have  meant  that  the  S^l^ngor  rajas  did 
own  them,  and  left  them  to  shift  for  themselves,  because 
he  is  quoting  the  fact  as  a  reason  for  the  non-prevalence  of 
debt-slavery  in  S614ngor.  In  the  same  report  it  is  stated 
that  in  Perak  "  the  raja  usually  provides  food  and  cloth- 
ing," though  with  the  qualification  that"^/^;/'  the  raja 
gives  nothing."     Subsequently  it  is  explained  that  in  the 

*  Supra^  p.  422. 

«  Report  dated  July  30th,  1875. 

*  Which  Maxwell  expands  into  "  more  often "  ;  speaking,  apparently,  of  the 
whole  Indian  Archipelago.  Such  a  statement  can  hardly  be  accepted,  in  view  of 
the  general  consensus  to  the  contrary. 
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case  of  fightinjaf  retainers,  who  add  to  his  consequence,  food 
and  cloth ihg  are  "usually"  found— but  surely  all  of  his 
slave  debtors  were  of  more  or  less  use  to  him  ?  In  the  case 
of  aged  people,  too,  he  was  not  too  far  sunk  in  his  reprehen- 
sible iniquity,  not  to  be  sensitive  to  the  imputations  which 
would  attach  to  him  if  he  turned  them  out  to  starve  ;  and 
the  callous  taskmaster  fed  and  clothed  these  useless  depen- 
dants. As  to  the  rest,  all  the  writer  says  is,  that  "  some  "  of 
the  chiefs  in  P6rak  did  not  provide  food  and  clothing. 
This  is  hardly  sufficient,  on  the  whole,  to  justify  us  in  lay- 
ing much  stress  on  the  word  "  often  "  in  the  qualification 
above  quoted.  The  writer  of  the  report  takes  the  trouble  to 
detail  an  incident  '  relating  to  two  debtors  of  a  Langat  raja, 
who  had  been  supplied  with  no  food  or  clothes,  according 
to  their  own  account.  Why  this  single  case  should  have 
ibeen  expatiated  upon,  if  the  practice  was  a  common  and 
widespread  one,  is  hardly  apparent.  The  only  other  specific 
case  mentioned  in  the  Parliamentary  papers  is  that  of  the 
Toh  Bandar's  debtor,  before  referred  to."  The  disjointed 
story  recounted  in  Mr.  Birch's  report  of  28th  July,  1875,  is 
too  vague  to  be  seriously  considered. 

That,  by  abuse  of  the  system,  debtors  were  sometimes 
not  supplied  with  food  and  clothes,  is  clear.  But  it  does 
not  seem  to  have  really  happened  so  very  often.  The 
occasional  instances  in  which  it  did  so,  were  more  noticed 
than  the  many  in  which  it  did  not;  just  as  it  is  the 
abnormal,  unusual  crimes  and  excitements  which  fill  the 
c()lumns  of  our  own  newspapers.  And  the  consequence  in 
the  way  of  evil  courses  entered  on  by  the  debtors,  cannot 
fairly  be  laid  entirely  at  the  doors  of  their  employers,  in 
any  case;  but  rather    may    be   attributed,    in    a    great 

1  P.p.  1882  [C.  3285]  XLVI.,  II. 

«  Supra,  p.  421.  **  He  hardly  ever  gave  them  food,  clothes  or  money,**— never- 
theless, in  P6rak,  *»she  could  just  exist,*'— apparently  loitfunU  illicit  courses ;  for 
"in  SSlAngor  it  would  be  impossible,"  and  the  theory  requires  that,  with  illicit 
gains,  it  would  be  possible  anywhere. 
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measure,  to  the  customs  of  the  country,  and  the  inclinations 
of  the  servile  caste.  A  Malay  steals  innocently,  and  — 
only  the  word  is  so  inappropriate  in  this  connection — 
openly.  Theft  comes  naturally  to  him,  when  the 
necessity  for  it  arises.  If  he  «*gets  jail"  for  it,  the  Malay 
no  more  understands  the  connection  between  the  two 
phenomena,  than  a  European  understands  that  which 
subsists  between  insanitary  premises  and  typhus.  It 
may  be  added  that  food  and  clothing  were  always  given 
in  Sumatra,  the  original  home  of  the  Malays.* 

On  the  whole,  then,  the  debt-slaves  were  well  treated — 
even  the  raja-slaves  of  Perak  ;  who  were  the  worst  oflF. 
We  have  seen  from  Sir  H.  Low's  account  that  the  bulk  of 
the  debtors  resided  in  their  own  farms,  away  from  their 
nominal  owners.  This  was  the  normal  way  in  which  the 
institution  worked  in  other  countries  where  it  subsisted. 
Thus,  in  Burma,  Malcom  informs  us* — *'  Many  slaves 
live  at  their  own  houses,  just  as  other  people,  but  liable  to 
be  called  on  for  labour,  which  in  many  cases  is  required 
only  at  certain  seasons  of  the  year." 

Major  McNair,  in  treating  of  the  harim-slaves,  speaks, 
with  some  originality  of  expression,  of  "  a  very  rugged 
and  cruel  drowning,  for  the  sultana  who  dares  to  rise  in 
spirit  against  her  lord";'  but  the  sultana  of  thirteen  on 
whose  fate  this  dictum  is  based,  was  the  escaped  SSlAngor 
slave-child  to  whose  pathetic  end  reference  has  already 
been  made  ;  and  it  has  been  shown  that  this  was  an 
isolated  case, — an  outburst  of  princely  brutality,  promptly 
and  severely  condemned  by  the  sovereign  authority.  As 
far  as  the  general  treatment  of  slave-debtors  goes,  we  have 
Major  McNair's  testimony,  that  (although  he  agrees  with 

^Alarsden,  loc,  cU. 

^Loe,  eit. 

*  Sarong  and  Kris,  p.  296. 
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Marsden  that  the  system  is  capable  of  terrible  abuse)  "  on 
the  whole  the  regime  under  which  the  slave  lives  is  mild, 
and  not  disadvantageous."* 

This  was  also  the  case  in  other  countries  in  the 
neighbourhood  where  the  practice  prevailed.  In  Burma, 
says  Malcom,'  "  slaves  are  not  treated  with  more 
severity  than  hired  labourers.  A  state  of  society 
where  the  modes  of  living  are  so  simple,  renders 
tlie  condition  of  the  slave  little  different  from  that  of  his 
master.  His  food,  raiment  and  lodging,  among  all  the 
middling  classes  at  least,  are  not  essentially  different. 
Being  of  the  same  colour,  they  and  their  children  incor- 
porate without  difficulty  with  the  mass  of  the  people  on 
obtaining  freedom.  The  same  fact  tends  to  ameliorate 
their  condition.  In  fine,  their  state  does  not  much  differ 
from  that  of  hired  servants  who  have  received  their  wages 
for  a  long  time  in  advance.'*  And  in  Sumatra,  according 
to  Marsden,s  the  creditor  allows  tiie  debtors  subsistence 
and  clothing,  and  cannot  strike  them.  The  custom  in 
Borneo  was  likewise  for  the  debtors  to  be  treated  as 
members  of  the  creditor's  family,  and  even,  Treacher  says,* 
to  be  supplied  with  native  luxuries.  He  adds  that,  "  as 
a  rule  slaves  have  quite  an  easy  time  of  it." 

And,  indeed,  the  existence  of  much  gross  cruelty  in 
Malaya  would  have  been  a  moral  miracle.  There  is  no 
country  in  the  world,  except  perhaps  Japan,  where  children 
are  so  scrupulously  well  treated.  It  is  said  to  be  an 
unheard  of  thing  for  a  child  to  be  struck.  And  an  adult 
Malay  resents  a  blow  like  a  wound,  and  is  not  particular 
as  to  the  method  or  the  consequences  of  revenge.     "  They 


^Ihid,  p.  192. 
^Loc.  oit. 

*  Loe,  eit, 

*  Journal  Royal  Asiatic  Society  {Sttaitt  Bt'a}Uih),  xxi.,  88. 
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are  such  horrible  savages  "  says  an  old  traveller,  "  that  if 
you  strike  them,  they  will  retaliate." 

Cet  animal  est  iris  nUcliaiii  ; 
Qiuind  on  Vaitaque  il  se  defend ! 

As  sensitive  as  the  English  with  regard  to  their  personal 
honour,  it  is  not  to  be  believed  that  they  would  put  up 
with  unlimited  severities.  "  The  very  meanest  of  the 
people,"  Crawfurd  says,  "are  as  impatient  of  a  blow  as 
any  modern  European  gentleman."  * 

Perhcips  as  conclusive  a  testimony  as  any,  to  the  mild 
character  of  debt-slavery  in  the  bulk  of  cases,  is  to  be 
found  in  the  negative  fact,  that  it  makes  no  figure  what- 
ever in  the  charming  sketches  of  Malay  life,  which  have 
proceeded  from  the  pens  of  Sir  A.  Swettenham  and  Mr.  H. 
Clifford.  Every  picturesque  feature  of  the  customs  and 
habits  of  the  Peninsula  has  furnished  material  to  these 
accomplished  and  sympathetic  writers  for  an  idyl  or  a 
tragedy.  But  not  debt-slavery.  Indeed,  it  is  hardly 
referred  to.  It  will  be  remembered,  again,  that  Pahang  came 
under  British  influence  only  very  recently.  Previously, 
and  for  some  time  afterwards,  the  institution  was  in  full 
force.  Yet  no  case  of  cruelty  to  slave-debtors,  there,  is 
recorded  in  the  Parliamentary  Papers.  The  same  is  true 
of  the  Negri  Sembilan.*  And  one  may  search  through  and 
through  the  files  of  the  Jjumal  of  the  Strait ;  Branch  of  the 
Royal  Asiatic  Society,  without  finding  the  remotest  allusion 
to  the  custom  in  any  shape  (except  that  it  printed  Sir  W. 
E.   Maxwell's   report,   which    has    been   so    often    cited). 

Was  it  wise  lo  abolish  the  practice,  and  to  substitute, 
for  the  home  of  the  private  creditor  selected  by  the 
borrower,  the  ultimate  resources  of  civilisation,  the  work- 
house and  the  jail  ?     It  is  probable  that,  as   the  country 

*   Loc,  cU.,  iii.,  105. 

«  P.p.,  1888  (c.  5566),  LXXIII.,  137  ;  Report  of  the  Hon,  M.  Lister, 
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became  settled,  and  property  more  diflFused,  the  institution 
would  have  died  out,  in  process  of  time.  As  Crawfurd 
says,  in  the  History  of  the  Indian  Archipelago^  it  arose  most 
naturally  in  an  atmosphere  of  anarchy.  "When  any 
country  is  distressed  by  war,  famine  or  intestine  commo- 
tion, hundreds  of  the  lower  orders  mortgage  their  ser- 
vices to  people  of  rank  and  influence,  who  can  afford  them 
subsistence  and  protection,  just  as  the  peasantry  of  the 
middle  ages  of  Europe  were  wont  to  make  a  sacrifice  of 
their  personal  liberty  to  obtain  the  countenance  of 
religious  institutions  and  of  the  nobility.  This  is  the 
origin  of  a  class,  very  numerous  among  some  of  the 
states." 

It  was  in  times  of  anarchy  that  debt-slavery  flourished 
best.  Itself  an  anomaly,  it  was  not  free  from  abuses.  But  it 
would  be  as  reasonable  to  abolish  ofF-hand  the  rights  of 
parents  over  their  offspring,  because  children  are  not 
always  kindly  treated,  as  to  do  away  with  debt  slavery,  on 
account  of  the  evils  which  attended  it  in  a  corrupt  state  of 
society. 

However  it  is  enough,  to  condemn  a  native  institution, 
to  give  it  a  bad  name,  and  in  all  the  British  States — (which 
it  is  absurdly  misleading  to  style  any  longer,  in  accord- 
ance with  common  usage,  "Protected ")— it  has  been 
abolished.  It  only  remains  to  note  the  steps  by  which 
this  was  effected. 

In  Sungei  Ujong,  it  went  by  the  board  at  once.  The 
Datu  Klana  owed  his  seat  to  British  help,  and  although 
the  custom  was  not  formally  abolished,  "  claims  on  here- 
ditary debtors  were  so  strongly  discouraged,  that  it  died  a 
natural  death"—  as  we  learn  from  the  Resident's  memoran- 
dum of  April    28th,  1882^    It  seems  that  some  process  of 

1  VoL  III.,  39. 

«  p.p.,  1882  (c.  3285),  XLVI.,  19.  See  also  the  Straits  governor's  qualified 
adoption  of  these  statements:  p,  17, 


Digitized  by 


Google 


DEBT  SLAVERY  IN  THE   MALAY  PENINSULA.  43 1 

balancing  claims  against  services  was  gone  through,  and  in 
most  cases  the  latter,  as  was  natural,  preponder- 
ated, or  left  only  a  small  margin  for  the  debtor 
to  pay.  What  one  would  have  liked  to  know  is,  what 
was  done  when  they  still  left  a  substantial  sum  owing. 
Did  the  debtor  and  his  documents  remain  recognised 
barutang  ?  And  if  not,  how  did  the  custom  die  a  natural 
death  ?  Anyhow,  from  the  arrival  of  the  second  Resident  in 
1881,  it  is  recorded  that  no  attempt  had  been  made  to 
revive  what  are  ambiguously  described  as  "  claims  of  this 
sort," — presumably  those  which  had  been  declared  satisfied 
by  the  services  rendered.  Although  some  (formerly)  so- 
called  debt-slaves,  says  the  Resident,  and  their  families, 
were  living  in  the  same  village  with  their  [late  ?]  creditors, 
it  was  understood  by  all  parties  that  no  claims  could  be 
made,  either  for  services  or  money.  It  is  added  that 
the  custom  then  seemed  as  extinct  as  if  it  had  never 
existed. 

In  SSlAngor,  things  paused  a  little  more  formally.  In  a 
remarkable  despatch  ^  in  which  the  Resident  puts  forward, 
as  the  proposition  of  the  Sultan,  an  elaborate  scheme  in 
which  the  latter  is  immediately  afterwards  said  to  have 
•^  acquiesced,"  that  officer  reports  that  he  has  been  enabled 
**to  sweep  away  a  custom  that  was  alike  objectionable 
and  illegal"  He  appears  to  think  that,  in  doing  so,  he 
had  "  avoided  any  active  interference  with  the  customs  of 
the  country," — but  as  he  subsequently  observes  that  no 
public  notice  had  been  given  of  the  "  abolition  of  the 
custom,"  but  that  it  was  left  to  be  inferred  from  the 
practice  of  the  Courts,  it  is  at  once  apparent  that  the 
influence,  if  not  active,  was  effectual.  It  was  possibly  all 
the  more  so,  inasmuch  as  there  was  little  debt-slavery  in 

»  p.p.,  1882  (c.  3285)  XLVi.  3;  and  see  Ibid,  17  (Weld  to  Kimberley,  May 
4tb,  1882). 
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S6l4ngor.     The  old  population  had  been  rooted  out,  and 
returning  in  driblets,  did  not  insist  on  its  old  rights  *. 

The  principal  feature  of  the  system  appears  to  have 
been  that  the  debtors  were  allowed  to  work  oflF  their  debts, 
as  more  or  less  free  servants.  In  P^rak,  Sir  H.  Low  was 
referred  to  this  procedure  of  the  SSlAngor  Resident  as  a 
good  model.  But  he  took  a  different  view  of  his  Sovereign's 
engagement  not  to  interfere  with  the  custom  of  the 
country.  The  only  innovations  which  he  felt  at  liberty  to 
introduce  were  (i)  the  prevention  of  any  fresh  cases  of 
slave-debtorship ;  (2)  the  clear  recognition  of  the  principle 
that  a  debtor  might  redeem  himself,  by  payment  of  his 
debt  (apparently  without  allowing  for  the  value  of  past 
services).  Low  refused  to  introduce  the  scheme  which 
was  the  pivot  of  the  S614ngor  plan,  the  setting-off  of  services 
against  principal.  He  secured  that  the  debtors  should  be 
well-treated,  fed  and  clothed ;  and  he  made  tentative 
efforts  towards  a  voluntary  trial  of  the  S614ngor  emancipa- 
tion system.  As  has  been  seen,  these  fell  through ;  on 
account  of  the  unwillingness  of  the  debtors  to  work,  « 
which  was  such  that  any  time  judicially  fixed  for  them  to 
serve  could  not  easily  be  accepted  as  fair,  or,  indeed,  as 
anything  more  than  a  hopeless  guess. 

The  way  to  meet  this  difficulty  was  obvious.  If  nobody 
else  can  be  trusted  to  combine  justice  with  mercy,  the 
State  official  in  a  uniform  can  always  be  relied  upon  for 
the  proper  amount  of  virtue.  Whether  we  want  children 
educated,  or  factory-hands  healthy,  or  pepper  clean,  he  is 
always  ready, — so  receptive,  so  free  from  prejudice  and  self- 
interest,  and  so  very  civil !  The  barutang  would  not  work 
out  their  freedom  under  the  lax  rule  of  their  owners,  let 

»  Report  of  Swettenham,   30tb  June,    1875.      P.p.,   1882   (c.   3285)  xlvi, 
13  :  and  Report  of  Davidson,  23rd  Aug..  1875.     Ihid^  p.  9. 
»  Ihidy  p.  14. 
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them  then  do  so  under  the  corvde !  The  bureau  can  do  no 
wrong. 

On  October  9th,  1882,  a  scheme  of  emancipation  was 

introduced  into  the  native  Council.^     It  included  ordinary 

slaves,  about  whom  we  need  not  trouble.     The  maximum 

value  of  a  debtor's  services  was  fixed  at  60  dollars,  so  that 

debts  were  practically  wiped  out  in  so  far  as  they  exceeded 

that  sum.     But  the  value  of  each  debtor's  services  up  to 

the  end  of  1883  was  fixed  at  halfxhe  assessed  total  amount 

his  services  were  worth.     A  debtor  whose  services  for  life 

were  rated  at  40  dollars  got  credit  for  half  of  it,  therefore, 

by  fourteen   months'  work.     It  seems  a  little  curious,  but 

Malayan    arithmetic     may   perhaps  yield    these    results. 

Possibly  the  old  Sumatra  idea  was  in  the  minds  of  the 

framers  of  the  scheme — that  the  period  of  detention  should 

be  limited  to  two  years.    If  the  debtors  would  not  work 

hard  enough  to  satisfy  the  creditor,  they  might  be  handed 

over  to  the  tender  mercies  of  the  public  works  authorities. 

It  would  be  interesting  to  learn  whether  these  regarded 

themselves   as  bound  by  the  principle  that  the  debtors 

ought  to  be  set  unconditionally  free  if  they  were  "  beaten 

in  the  slightest,  "in  Raja  Idris'  words.'    It  was  also  provided 

that   debtors   might,   if  they  chose,   elect  to  leave   their 

creditors,  and  be  employed  in  the  public  works.     It  will  be 

seen  that  the  other  half  of  the  assessed  and  limited  value 

of  the  debtor's  services  remained  to  be  raised.     It  was  paid 

fi-om  the  resources  of  the  State,  and  therefore  the  creditors 

compensated  themselves  to  a  certain  extent  out  of  their 

own  pockets.     However,  the  State  retained  a  claim  on  the 

debtors  for  the  amount  so  advanced,  and  took  it  out  of  them 

at  the  public  works. 

These  regulations  were  embodied  in  an  order  of  October 
loth,    1882,   and  were   the  occasion  of  the   usual  official 


1  P.p.,  1884  («•  4I92)»  LV.,  I. 
«  Ante,^  p.  417,  Note  2. 
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congratulations.  But  they  will  not  be  regarded  as  the 
crown  of  Sir  H.  Low's  work  in  P6rak,  which  was  a  very 
great  deal  deeper  and  more  valuable  than  this  rather 
showy  measure. 

In  the  Negri  Sembilan,  it  really  can  hardly  be  said  what 
happened.  The  history  of  their  annexation  is  obscure, 
and  there  were  seven  or  eight  of  them,  owning  a  kind  of 
superiority  in  the  lam  Tuan  of  Sri  Menanti.  That  poten- 
tate, soon  after  he  was  annexed,  abolished  debt-slavery,  as 
a  compliment,  which  he  thought  would  be  appreciated,  to 
the  Queen  of  Great  Britain  on  her  completion  of  fifty 
years  of  her  reign. ^  His  immediate  decease  prevented 
the  scheme  from  being  carried  out  beyond  the  circle  of  his 
own  domestic  household.  It  apparently  consisted  in 
converting  the  slaves  into  servants  at  a  fixed  wage :  i.c.y 
practically  to  give  them  credit  for  their  services,  for  one 
can  scarcely  believe  that  they  were  intended  to  have  the 
liberty  of  leaving  their  employment.  A  more  complete 
scheme  was  carried  out  in  the  name  of  his  successor.  It  does 
not  appear  clear  what  the  details  of  this  arrangement  were. 
The  resident  (the  Hon.  M.  Lister)  reports  that  there  was  a 
strong  feeling  in  the  country  against  allowing  rice-fields 
to  lie  uncultivated.  Wealth  was  estimated  in  (properly 
worked)  fields  and  buflFaloes.  .  Consequently  there  was  not 
the  same  danger  as  there  was  in  military  Sel4ngor,  that 
slave-debtors  would  adopt  an  idle  life,  if  they  were  given 
lands  to  cultivate  for  their  owners.  Such  appears  to  be 
the  drift  of  Lister's  argument,  though  it  is  not  very  easy 
to  make  out,  when  he  remarks  that  the  sentiment  of  the 
country  in  favour  of  agriculture  makes  it  feasible  there  to 
abolish  debt-slavery,  whilst  improving  the  condition  of 
former  slaves  as  compared  with  that  which  would  follow 
on  emancipation. 

1  p.p.,  1888  (c  5566),  LXXIU.,  137      Report  of  June  21st,  1888. 
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It  will  be  seen  that  the  former  "  slaves  "  were  expected 
to  do  a  good  deal  of  work,  and  were  by  no  means  con- 
sidered as  emancipated. 

So  far,  good.  But  when  we  come  to  1889,  ^^  fi"^  ^^® 
of  the  official  reports  observing  that  domestic  slavery  was 
abolished  in  1887  in  the  Negri  Sembilan  "by  the  free  act 
of  the  then  ruler  of  Sri  Menanti."*  How  the  ruler  of  Sri 
Menanti  could  abolish  anything  in  the  rest  of  the  con- 
federate states  is  not  explained.  Certainly  in  J6l6bu,  the 
process  was  independent,  and  prior  in  date.  On  November 
9th,  1886,  a  meeting  of  the  chiefs  agreed  to  abolish  slavery, 
and  the  Datu  Pengulu  issued  notices  declaring  it  illegal 
after  January  nth,  1887.  It  was  supposed  that  the  com- 
pensation would  be  very  trifling,  but  it  is  not  stated  on 
what  principle  it  was  assessed  or  secured.*  As  for  the 
other  states  of  the  Neg^i  Sembilan,  there  seems  no  extant 
account  of  their  repudiation  of  slavery,  as  there  is  no 
adequate  one  of  their  annexation. 

In  Pahang,  which  was  only  annexed  in  1888,  the 
authorities  set  themselves  at  once  to  do  away  with  the 
system  of  debt-slavery,  "  under  which  not  only  the  debtor, 
but  his  wife  and  their  more  remote  descendants  were  con- 
demned to  hopeless  bondage."*  The  development  of 
Pahang  was  very  slow  ;  whether  this  is  to  be  traced  to  the 
pressure  which  was  put  upon  the  Sultan,  from  the  first,  to 
uproot  this  fundamental  institution  of  the  country  is  a 
question  well  worlh  inquiring  into  by  anyone  who  has 
access  to  the  necessary  archives. 

There  were  four  or  five  thousand  slave-debtors  in 
Pahang :  and  they  were  treated  even  in  that  wild  country 
with  much  less  severity  than  the  ordinary  slaves,  according 

*  Report  by  the  Straits  AdmiDistration  to  Visct.  Knutsford,  July  loth,  1890. 
P.p.  1890-1  (c.  6222),  LVii.,  10. 

«  P.p.,  1887  (c.  4958),  LVII.,  130.  Weld  to  Stanhope,  25th  November,  1886. 

•  Report  on  Pahang,  Ibid,  p.  92.    P.p.,  1890-1  (c.  6222),  lvil,  78. 
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to  the  Resident.  They  could  not  be  bought  and  sold, 
though  they  were  liable  to  be  assigned  to  any  person 
paying  their  debts — a  proviso  which,  it  is  logically  added, 
renders  their  freedom  from  sale  "  somewhat "  illusory. 
The  scheme  of  emancipation  adopted  by  the  Pahang 
Council,  provided  for  the  extinction  of  debt-slavery  in 
about  six  years — not  two,  as  in  Perak, — and  the  owners 
were  not  to  be  compensated  by  the  State,  but  by  giving 
credit  for  the  debtor's  services,  Pahang  being  so  little 
advanced,  the  expedient  of  the  corvie  was  not  available  ; 
and  the  inevitable  dilemma  rises,  of  the  impossibility  of 
seeing  that  the  debtors  did  a  fair  amount  of  work.  How 
it  was  got  over — if  at  all — does  not  appear. 

The  Dutch  appear  to  have  abolished  the  institution,  in 
Java  and  Madura,*  if  not  in  districts  less  fully  under  their 
control. 

In  Siam,  debt-slavery  was  until  recently  in  full  force. 
Mr.  Dauge,  an  ex-official  of  the  court  of  that  monarchy, 
states  the  following  as  facts  current,  in  or  about  1899' : — 

1.  Killing  debt-slaves  is  unknown. 

2.  Excessive  ill-treatment  is  illegal,  though  recalcitrant 
debtors  may  be  beaten,  chained  or  imprisoned. 

3.  Food  must  be  provided,  even  when  the  debtor  is  past 
work. 

A  scheme  of  emancipation  has  been  prepared  by  the 
King  (Chulalongkorn),  its  main  features  being  : — 

1.  Interdiction  of  such  slavery,  in  the  case  of  persons 
born  after  Chulalongkorn's  accession. 

2.  Gradual  payment  off  of  the  debts  of  slaves  by  their 
services  (valued  at  six  francs,  or  four  ticals,  per  month). 

Apparently  the  valuation  is  net,  and  is  not  subject  to  a 
deduction  for  cost  of  food  and  clothing. 

*  Journal  R.A.Soe,  {Straits  Branch),  xi.,62. 

2  Clunet :  Journal  du    Droit   iHternatumal   FrivSj    1900,    p,    70^. 
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Whether  this  plan  of  emancipation  also  applies  to  what 
are  called  the  Siamese  Malay  States,  seems  hardly  certain. 
These  are  states  standing  to  Siam  in  much  the  same 
relation  as  that  which  the  countries  of  which  we  have 
previously  spoken  bear  to  Great  Britain.  Siam  has,  at 
various  times,  claimed  less  or  more  authority  over  all  the 
states  in  the  peninsula,  including  P^rak.  And  she  is  now 
sufficiently  recognised  as  a  full  member  of  the  family  of 
nations  to  make  it  impossible  to  treat  her  claims  with  a 
high  hand.  Qu6da,  therefore,  on  the  west,  Ligore  and 
Songh-khra  (Italianized  S^ngora)  on  the  east,  have  been 
left  to  Siam  to  civilise,  together  with  other  provinces  to 
the  north  of  them.  Sengora  is,  indeed,  almost  incorporated 
with  Siam.  Of  these  states,  a  recent  traveller  >  says  that, 
"  the  administration  of  the  Siamese  Malay  provinces  is  on 
the  whole  very  good  and  suitable  to  the  people,  more  so, 
possibly,  in  some  respects  than  our  own  in  the  British  pro- 
tected native  states,  and  reflects  great  credit  on  the 
Siamese.*'  The  Siamese  have  not,  in  days  past,  behaved 
too  well  to  Qu6da ;  and  it  is  pleasant  to  know  that  things 
are  different  now.  It  does  not  appear  whether  the  Siamese 
have  extended  to  these  States  their  own  recent  scheme  ot 
emancipation  just  detailed. 

QuSda  marches  with  P^rak.  But  on  the  east  coast  the 
Siamese  States  are  divided  from  Pahang  by  the  buflFer 
states  of  Trengganu,  K614ntan  and  Pat^ni.  Great  Britain 
is  restrained  from  interfering  with  these,  it  is  not  unlikely, 
because  of  the  jealousy  which  anything  like  an  encroach- 
ment on  Siam  would  create  on  the  part  of  France. 
Although  these  states  are  genuinely  independent,  Siam 
might,  and  probably  would,  raise  claims  of  suzerainty 
over  them  which  it  might   be  difficult  to  disprove.     Con- 

*  I^uis:  On  the  TclyUn  (Royal  Geographical  Society's  Journal,  IIII,  228.) 
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sequently    Kel4ntan    and    Tr6ngganu    remain    in    semi- 
barbarism*. 

The  K614ntanese  is  said  to  be  the  Cretan,  and  the  Tr6ng- 
ganese  the  Gascon,  of  the  peninsula — if,  indeed,  the  latter 
does  not  dispute  the  title  with  his  neighbour  of  Pahang. 
Few  Europeans  have  visited  their  territory.  Mr.  Clifford, 
than  whom  there  is  no  more  competent  authority,  asserts* 
that  in  KSlintan  the  debt-slave  system  is  carried  to  a 
greater  length  than  in  Tr^ngganu.  Here,  and  in  the  more 
northern  district  of  Patini  (if  not  also  in  the  remoter 
possessions  of  Holland),  the  interesting  institution  whose 
working  we  have  been  describing  must  be  looked  for,  if 
the  observer  wishes  to  study  it  in  active  operation.  It  may 
be  too  late  to  arrest  its  decay.  On  the  other  hand,  con- 
sidering the  favour  with  which  forced  labour  is  regarded 
in  South  Africa,  Queensland  and  elsewhere,  it  seems  clear 
that  the  British  repugnance  to  slavery  regards  the  word  a 
great  deal  more  than  the  thing.  In  view  of  the  unsatisfac- 
tory character  of  our  own  bankruptcy  legislation,  it  is  not 
impossible  that  Tr6nggalu  and  Kglintan,  when  they  come 
into  the  sphere  of  Western  civilisation,  may  retain  the 
institution  of  debt-slavery.  Due  provision  would,  ot 
course,  be  made  for  safeguarding  the  natural  rights  of  the 
debtors.  A  tolerable  expedient  might  be  to  give  creditors 
coercive  powers  only  over  debtors  whose  conduct  had  been 
found  unsatisfactory  by  several  successive  assignees  of  the 
debt.  It  need  scarcely  be  necessary  to  secure  to  debtors 
that  credit  should  be  given  for  their  services.  These  are 
not  likely  ever  to  be  capable  of  satisfactory  assessment. 
And  the  debtor  incurs  the  debt  voluntarily,  and  knows  the 
consequences.    Government  loans  might  well  be  made  to 

1  It  is  said  that  a  Siamese  Resident  was  placed  in  Keldntan,  in  1899.  Annandale, 
The  Siamese  Malay  States  (Scottish  Geographical  Magazine,  XVI.  522). 
'  Journal  of  the  Royal  Qeogrofhicdl  Society  IX,  36, 
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deserving  persons :  there  is  no  reason  why  the  State  should 
not  enter  into  competition  with  other  money-lenders.  But 
as  society  becomes  more  complex,  as  money-lending 
becomes  a  business,  and  personal  assets  more  numerous 
and  valuable,  and  skilled  services  commanding  a  high  rate 
of  remuneration  develop,  the  system  will  probably  sooner 
or  later  disappear. 

As  it  is  one  which  casts  considerable  light  on  obscure 
problems  of  comparative  law,  the  scientific  jurist  will  hope 
that  its  continuance  will  for  many  years  prove  compatible 
with  the  true  interests  of  humanity.  Meanwhile,  there  is 
every  reason  why  its  working  should  be  carefully  and 
dispassionately  examined.  As  has  been  indicated,  the 
greatest  danger  to  its  existence  does  not  now  lie  in 
humanitarian  sentiment,  grounded  on  false  analogies  with 
negro  slavery,  and  stimulated  by  abuses  which  are  not 
properly  incidents  of  the  practice.  It  lies  rather  in  the 
modern  exaltation  of  the  State,  and  in  the  tendency  to 
break  up  domestic  and  quasi-domestic  ties,  and  to  hand 
over  the  functions  connected  with  them  to  the  supervision 
of  a  bureau.  If  this  arbitrary  and  unsocial  tendency  can 
be  resisted,  and  if  the  custom  can  only  succeed  in  getting 
itself  styled  barutangy  or  indentured  debtorship,  or  com- 
panionage,  or  something  equally  agreeable  and  respect- 
able, there  is  still  a  future — if  a  limited  one — for  debt- 
slavery. 

The  events  which  have  been  recounted,  as  attending 
the  establishment  of  British  rule  in  Perak,  happened 
twenty-five  years  ago.  Till  the  secret  history  of  those 
times  is  written,  it  must  remain  impossible  for  anyone, 
writing  with  the  best  intentions,  to  be  secure  from  totally 
misapprehending  the  true  nature  of  events.  If,  therefore, 
the  present  writer  should  have  fallen  into  mistakes,  or 
should  have  estimated  wrongly  the  value  of  competing 
authorities,  all  that  remains  is  to  ask  the  critic  to  believe 
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that  the  foregoing  pages  have  been  written  with 
the  sole  purpose  of  arriving  at  and  elucidating  the  truth, 
with  regard  to  the  vexed  questions  with  which  they  deal. 
Inadequate  as  they  are,  it  cannot  be  pretended  that  this 
end  has,  even  approximately,  been  attained.  But,  in  its 
small  measure,  it  is  hoped  that  this  paper  may  have 
contributed  towards  its  fulfilment. 

T.  Baty. 


Errata  in  May  Number. 

P.  313,  note  I.     For  [c.  ii\u\  read  [c.  nil]. 
P-  333.  notes  2  &  4.     For  342,  read  3285. 
P.  333.  note  3.    For  342,  read  3429. 


IV.— SOME  OBSERVATIONS   ON    THE    BANK- 
RUPTCY    LAWS. 

IN  a  little  book^  recently  published,  a  solicitor  plain- 
tively tells  of  the  wiles  practised  by  unscrupulous 
persons  in  obtaining  goods  on  credit,  and  the  difficulties 
that  beset  creditors  when  they  seek  to  recover  what  is  due 
to  them.  The  author,  who  has  evidently  had  a  good  deal  of 
experience,  seems  to  think  that,  seeing  how  hard  it  is  to 
squeeze  blood  out  of  a  stone,  some  Act  should  be  passed 
making  it  a  criminal  offence  for  anyone  to  incur  a  debt  with- 
out reasonable  expectation  of  being  able  to  pay  it  when 
called  upon  (the  burden  of  proving  such  expectation  being 
upon  the  debtor),  and  allotting  severe  punishment  to  the 
culprit  on  his  conviction. 

Considering  the  rush  of  competition  in  the  present  day, 
the  necessary  freedom  of  contract,  the  power  which  every 
one  has  of  seeing  after  his  own  interests,  and  the  somewhat 

*  Jfotr  to  Avoid  Paymf.nt  of  Debt.    By  a  Solicitor.     London :  Simpkin,  Marshall, 
Hamilton,  Kent  &  Co.     1901. 
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reckless  facilities  that  many  traders  afford  to  easily 
tempted  customers  to  buy  things  they  do  not  want,  it  is 
probable  that  the  aspirations  of  the  author  will  be  relegated 
to  the  limbo  of  dreams  never  to  be  fulfilled.  But  the  sug- 
gestions made,  lead  to  an  enquiry  into  a  much  larger  sub- 
ject ;  namely,  whether  the  existing  Bankruptcy  Acts  are 
all  that  can  be  desired. 

Let  us  consider  for  a  minute  the  history  of  the  Bank- 
ruptcy Laws.  These  laws  were  not,  as  the  Inspector-General 
in  his  report  in  1885,  somewhat  inaccurately  stated,  origin- 
ally introduced  for  the  purpose  of  providing  "  for  the  relief 
of  insolvent  debtors  who  were  unable  otherwise  to  arrange 
their  affairs,"  but  they  were  introduced  for  the  purpose  of 
punishing  bankrupts.  The  Act  of  Henry  VIII.  was 
entitled  "an  Act  against  such  persons  as  do  make  bank- 
rupt." The  Act  of  Elizabeth  states  in  the  preamble,  that, 
notwithstanding  the  Act  of  Henry  against  bankrupts, 
*'  those  kinds  of  persons  have  and  do  still  increase  into 
great  and  excessive  numbers  and  are  like  more  to  do  if 
some  better  provision  be  not  made  for  the  repression  of 
them."  rhe  first  Act  of  James  I.  was  passed  **for  the 
better  relief  of  the  creditors  against  such  as  shall  become 
bankrupts,"  and  the  second  (21  Jac.  L,  c.  19)  was  made  for 
the  same  purpose,  and  also  for  inflicting  corporeal  punish- 
ment upon  the  bankrupts  in  special  cases.  These  facts 
sufficiently  show  that  the  Acts  were  not  passed  for  the 
relief  of  insolvent  debtors,  and  also  that  bankruptcies  were 
increasing.  In  the  last-mentioned  Act  it  was  laid  down 
that  these  laws  were  to  be  "in  all  things  largely  and  bene- 
ficially expounded  for  the  aid,  help,  and  relief  of  thfe 
creditors,"  and  a  bankrupt  fraudulently  concealing  his 
goods  or  unable  to  render  a  just  reason  why  he  became 
bankrupt  was  to  be  indicted,  and,  if  found  guilty,  "  shall  be 
set  in  the  pillory  in  somepublick  place  for  the  space  of  two 
hours,  and  have  one  of  his  or  her  ears  nailed  to  the  pillory, 
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and  cut  oflF."  It  is  to  be  remembered,  too,  that  all  his 
assets  were  realised  for  the  benefit  of  creditors,  and  that 
there  was  no  provision  at  this  time  for  his  discharge  ;  so 
that  whatever  he  might  afterwards  acquire  was  equally, 
with  his  existing  estate,  liable  to  be  utilised  for  his  debts. 

One  would  have  thought  that,  if  legislation  could  make 
people  moral,  these  statutes  would  have  had  that  effect. 
But  when  we  come  to  the  reign  of  Anne  we  find  (4  &  5 
Anne,  c.  17)  that  "many  persons  have,  and  do  daily, 
become  bankrupt  not  so  much  by  reason  of  losses  and 
unavoidable  misfortunes  as  to  the  intent  to  defraud  and 
hinder  their  creditors  of  their  just  debts  and  duties  to  them 
owing."  It  appears  to  have  been  then  discovered  that  it 
would  be  as  well  to  coax  bankrupts  to  be  honest  as  to 
frighten  them.  While,  on  the  one  hand,  a  bankrupt  not 
surrendering  and  delivering  up  all  his  estate  and  effects 
was  on  conviction  to  suffer  as  a  felon  without  the  benefit  of 
clergy,  he  was,  on  the  other,  under  this  Act,  if  he  con- 
formed, to  be  allowed  ;^5  per  cent,  out  of  his  estate,  not 
exceeding  in  the  whole  ;^2oo,  provided  that  such  estate 
produced  a  dividend  of  8s.  in  the  pound,  and  he  was  entitled 
to  be  discharged  from  all  his  debts.  If  a  man  had  lost  ;^5 
in  one  day  or  ;^ioo  in  one  year  by  gambling,  he  was  not  to 
have  his  discharge. 

By  the  statute  5  George  I.,  c.  24,  the  bankrupt  who 
surrendered  was  for  the  first  time  protected  from  arrest  in 
going  to,  staying  with,  or  coming  from  the  commissioners, 
in  obedience  to  their  summons,  and  by  a  statute  passed  in 
the  succeeding  reign,  this  protection  was  made  continuous 
for  forty-two  days  after  his  surrender. 

I  have  thus  endeavoured  to  show  that  in  the  earlier  laws 
severity  was  tried  (if  putting  a  man  in  the  pillory,  cutting 
off  his  ear,  or  hanging  him  may  be  called  severity),  and  that 
notwithstanding  these  enactments,  bankruptcies  grew  and 
flourished*,  until  at  last  it  was  deemed  wise  to  bribe  the dis- 
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honest  trader  to  become  good.  Not  for  his  relief,  but  in 
the  interests  of  the  creditors,  the  discharge,  the  allowance, 
and  the  protection  were  dangled  before  his  eyes. 

We  may,  I  think,  pass  over  the  laws  which  were  in  force 
from  the  time  of  George  II.  up  to  the  year  1869,  accepting 
the  statement  of  Sir  Robert  Collier,  the  Attorney-General, 
when  he  introduced  the  Bill  of  that  year,  as  accurate.  He 
described  the  oscillations  ot  the  statutory  pendulum  in 
relation  to  Bankruptcy  Law.  Sixty  years  before.  Lord 
Eldon  had  said  that  in  a  number  of  cases  under  the  then 
law  its  provisions  were  little  more  than  stock-in-trade  for 
Commissioners,  Assignees,  and  other  officials.  The  law 
existing  in  1869  was  as  bad,  and  had  been  spoken  of  in 
terms  of  condemnation  by  the  highest  legal  authorities  and 
the  most  eminent  commercial  men.  In  later  times  a 
reaction  had  occurred,  too  much  in  favour  of  the  bankrupt, 
and,  judging  from  the  recent  Bankruptcy  Laws,  theirobject 
seemed  to  have  been  to  protect  the  bankrupt  against  the 
creditors,  to  enable  him  to  get  rid  of  his  debts  and  liabilities, 
with  the  least  possible  trouble  or  annoyance  to  himself, 
and  to  facilitate  him  in  defrauding  those  to  whom  he  was 
indebted,  and  in  setting  them  at  defiance.  Sir  R.  Collier 
described  or  adverted  to  the  scandals  which  existed  under 
the  system  then  existing  owing  to  officialism,  and  the 
negligence  and  delay  which  existed  in  dealing  with  estates. 
Creditors  were  afraid  of  driving,  or  even  allowing  their 
debtors  to  go  into  Bankruptcy.  It  had  become  necessary, 
he  said,  to  inaugurate  a  new  system.  There  had  been 
lengthened  enquiries  held,  and  suggestions  made,  and  it 
seemed  to  have  been  agreed  that  the  sole  and  proper 
object  of  a  good  Bankruptcy  Law  was,  not  to  punish  the 
debtor,  but  to  collect  the  estate  of  a  bankrupt,  and  to  dis- 
tribute the  outcome  as  fairly,  cheaply,  and  speedily  as 
possible.  It  was  not  suggested  that  bankrupts  might  not 
be  guilty  of  special  offences  in  relation  to  their  bankrupt- 
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cies.  These  had  been  summarised,  and  due  provision  had 
been  made  for  their  punishment  in  another  Act — ^The 
Debtors  Act,  1869 — introduced  at  the  same  time,  under 
which  the  trial  for  such  offences  would  be  relegated 
to  the  ordinary  tribunals.  The  Bankruptcy  Courts  were 
only  to  have  administrative  functions  and  such  judicial 
powers  as  were  required  for  the  carrying  out  of  the  objects 
of  the  Bankruptcy  Law,  pure  and  simple.  The  proper 
persons  to  look  after  the  getting  in  and  division  of  the 
estates  of  bankrupts  were  those  who  had  the  power  of 
setting  the  law  in  motion  and  who  were  to  receive  the 
dividends.  Let  the  creditors  in  defence  of  their  own 
interests  administer  the  estate  through  their  own  chosen 
representative,  and  apply  to  the  Courts  for  assistance  when 
it  was  necessary. 

Such  was  the  substance  of  the  remarks  of  the  Attorney- 
General  on  the  principles  of  the  Act.  Under  the  Act 
itself,  as  it  was  eventually  passed,  creditors  might  petition 
for  adjudication  in  bankruptcy  against  their  debtors,  while 
debtors  were  allowed  to  ask  for  liquidation  of  their  estates 
or  the  settlement  of  a  composition  with  their  creditors. 
Under  either  course  the  creditors  were  to  be  the  controlling 
powers.  They  were  to  meet  and  decide  in  their  own  interests 
what  ought  to  be  done.  They  could  accept  a  composition  if 
they  thought  fit.  They  could  send  the  estate  either  into  liqui- 
dation or  bankruptcy,  and  appoint  a  trustee  of  the  estate 
with  or  without  a  committee  of  inspection  to  supervise  his 
conduct.  They  could  give  the  debtor  his  discharge  if  the 
estate  went  into  liquidation,  and  they  could  help  him  to 
get  an  order  of  discharge  from  the  Court  in  case  of  bank- 
ruptcy. 

The  principles  and  main  details  ot  the  Act  were 
right,  but  unfortunately  there  were  directions  in  it  which 
essentially  weakened  its  operation.  One  was  a  clause 
authorising  every   Judge  in  Bankruptcy  to  delegate  his 
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powers  to  his  registrar.  No  doubt  this  was  inserted  in 
consequence  of  a  desire  not  to  impose  too  much  work  on 
the  Judge  himself.  The  result  was  not  satisfactory.  The 
Judge  is  supposed  to  be  appointed  because  of  his  capacity 
and  fitness  for  the  post.  His  Registrar  in  a  County  Court 
is,  as  a  rule,  an  eminently  respectable  solicitor  in  the  place 
who  has  not  necessarily  any  judicial  capacity  at  all.  Cases 
of  considerable  importance  were  often  heard  and  decided 
by  these  gentlemen  and  appeals  multiplied  accordingly, 
considerably  increasing  the  expense  of  litigation.  There 
was  general  distrust  as  to  the  correctness  of  the  decisions 
in  the  courts  of  first  instance. 

Another  error  which  eventually  brought  no  small  amount 
of  scandal  on  the  administration  of  the  law  was  this : 
creditors  being  in  many  instances  men  engaged  in  active 
business  felt  that  they  could  not  or  would  not  find  the  time 
to  attend  meetings  in  person.  The  Act  allowed  them  to 
appoint  proxies.  Had  such  proxies  always  been  their  own 
clerks,  to  whom  instructions  could  have  been  given  how  they 
weie  to  vote,  no  great  harm  would  have  been  done  ;  but  the 
powers  were  large  and  general.  In  a  very  little  time  it 
was  seen  that  advantage  could  be  taken  of  this.  Indi- 
viduals, often  in  the  interests  of  the  debtors,  waited  on  the 
creditors,  obtained  their  proofs,  and  got  themselves  ap- 
pointed proxies,  and  thus  secured  majorities  in  voting, 
made  themselves  or  their  friends  trustees,  appointed  their 
own  committees  of  inspection  in  bankruptcy  or  liquidation, 
and  gave  the  debtors  their  discharges,  or  if  a  composition 
was  proposed,  accepted  some  ridiculous  sum. 

The  Registrars,  before  whom  the  cases  came  for  approval, 
had  not  the  strength  to  disapprove.  The  consequences 
were  that  the  business  of  getting  proxies  fell  into  disreput- 
able hands,  and  trustees,  utterly  unfit  for  their  posts,  and 
often  only  looked  after  by  their  own  associates,  played 
ducks  and  drakes   with  the  estates.     Now,  it  cannot  be 
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denied  that  the  creditors  themselves  were  principally  to 
blame  for  their  supineness.  They  had  the  power  of  looking 
after  their  own  interests,  and  they  chose  to  delegate  their 
power  to  others.  When  the  mischief  was  discovered  one 
would  have  thought  that  a  remedy  could  easily  have  been 
found.  An  amending  Act  might  have  modified  or  excised 
the  power  of  delegating  judicial  authority.  The  liquida- 
tion and  composition  sections  might  have  been  made 
to  work  without  injustice ;  and  the  appointment  of  proxies 
might  have  been  confined  to  the  nomination  of  employes  of 
the  creditors.  The  supervision  of  trustees  might  have  been 
strengthened,  and  the  possibilities  of  misappropriation  by 
these  gentlemen  considerably  diminished. 

Still,  with  all  its  faults  the  Act  lived  for  fourteen  years, 
and  if  towards  the  end  of  its  existence  it  had  lost  some  of 
its  popularity  with  creditors,  they  had  no  one  to  blame  but 
themselves.  The  number  of  bankruptcies,  liquidations, 
and  compositions  were,  comparatively  speaking,  at  a  low 
ebb  at  that  time;  but  as  shown  by  the  Comptrollers- 
General's  report  in  1884  these  amounted  to  8,555.  They 
were  made  up  thus  :  Adjudications  in  London  346,  in  the 
County  Courts  700;  liquidations  in  London  614,  in  the 
County  Courts  3,957  ;  and  compositions  in  London  657,  in 
the  County  Courts  2,281  ;  so  that  in  London  alone  there 
were  1,617  proceedings  in  that  year.  In  1883  it  was 
decided  that  a  new  Bankruptcy  Act  should  be  brought  in, 
with  the  sanction  of  the  highest  legal  authorities  and  the 
most  eminent  commercial  men. 

It  will  be  remembered  that  the  Act  of  1869  was  intro 
duced  and  carried  with  the  like  sanction  and  approval,  and 
one  would  expect  to  find  a  general  assent  by  the  promoters 
of  the  later  Act  to  the  lines  laid  down  by  the  godfathers  of 
the  former,  but  such  expectation  would  be  doomed  to  disap- 
pointment. Of  course,  it  was  stated  that  the  main  object  of  a 
good  Bankruptcy  Law  was  the  honest  administration  of 
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bankrupt  estates  with  a  view  to  the  fair  and  speedy  dis- 
tribution of  assets  and,  equally  of  course,  the  general 
doctrines  of  the  old  laws  were  adopted.  With  these 
exceptions  the  former  Act  was  ignored.  New  methods 
were  to  come  into  force  and  new  principles  were  enunciated. 
Creditors,  it  was  said,  had  neglected  their  opportunities 
under  the  old  Act.  They  were  now  as  far  as  possible  to  be 
put  into  the  corner.  It  was  alleged  that  a  great  mistake 
had  been  made,  and  that  contrary  to  all  good  and  sound 
policy  and  principle,  the  creditors  had  been  invited  to 
undertake  a  public  duty  at  their  private  charge.  It  seems 
to  have  been  forgotten  that  as  a  fact  they  had  never  been 
invited  to  perform  any  public  duty  and  that  no  public  duty 
had  been  even  suggested  as  requiring  to  be  performed  by 
any  one  in  particular.  They  had  been  instructed  that  all 
they  had  to  do  was,  if  they  thought  fit,  to  look  after  their 
own  private  interests.  It  seems  also  to  have  been  for- 
gotten that  the  main  expenses  of  the  new  arrangement 
was  to  fall  on  the  creditors.  These  were  small  matters. 
At  any  rate,  it  appeared  that  the  Government  had  dis- 
covered, somewhat  late  in  the  day,  that  there  was  a  public 
duty  to  be  performed  by  someone  and  it  was  decided  that 
some  organisation  should  be  found  to  do  it.  That  public 
duty  was  the  enforcement  of  '*  Public  Morality  "  on  the 
minds  of  bankrupts.  Public  interests  had  been  ignored. 
There  was  no  sufficient  provision  for  the  impartial  and  inde- 
pendent examination  into  the  causes  of  bankruptcy  and  the 
conduct  of  the  bankrupt.  Henceforth  all  this  should  be 
rectified  and  adequate  provisions  for  the  punishment  not  of 
those  who  offended  against  public  morality  but  of  those 
who  so  offended  and  became  bankrupts,  and  were  thus 
found  out,  were  to  be  provided.  How  was  this  to  be 
done  r  It  was  true  that  officialism,  as  it  existed  under  the 
Acts  of  1849  and  1861  had  been  condemned.  It  was  now 
to  be  revised,  purged  of  its  former  iniquities.     A   new 
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order  of  well-informed,  independent,  and  impartial  officers 
to  be  called  Official  Receivers  was  to  be  called  into 
existence.  These  gentlemen,  under  the  directions  of 
the  Board  of  Trade,  would  investigate  closely  all  matters 
connected  with  the  bankruptcies  under  their  charge,  they 
would  have  large  controlling  powers  in  all  cases,  and  in  a 
great  many  instances  they  would  have  the  actual  adminis- 
tration of  the  estates,  subject  to  the  direction  of  the 
Board  of  Trade.  The  Act  specified  the  offences  against 
Public  Morality  to  which  attention  was  specially  to  be 
paid.  They  comprised  offeaces  under  the  Debtor's  Act, 
and  a  number  of  other  matters,  beginning  with  not 
keeping  proper  books,  and  ending  with  breaches  of  trust, 
all  duly  set  out  in  the  28th  section  of  the  Act.  The 
offences  under  the  Debtor's  Act  could  be  treated  in  the 
Criminal  Courts,  but  in  addition  they  were  deemed  to  be 
bars  to  any  discharge  of  a  debtor.  With  regard  to  the 
other  matters  no  other  punishment  was  allotted  to  them 
except  that,  if  any  of  these  were  proved  against  a  man  on 
his  application  for  discharge,  it  was  left  to  the  Court  to 
refuse  the  application,  or  to  suspend  the  operation  of  any 
order,  or  annex  conditions  to  it. 

Such  in  short  was  the  Act  of  1883.  Some  members 
of  Parliament  raised  their  voices  against  the  revival  of 
officialism  and  the  censorial  powers  to  be  given  to  the 
Board  of  Trade,  and  Sir  John  Lubbock  said  that  he 
was  afraid  that  they  would  have  history  repeating 
itself,  and  that  before  another  twenty  years  were  over 
they  would  be  very  glad  to  get  rid  of  the  system 
which  the  bill  in  question  proposed  to  introduce.  Never- 
theless the  Act  was  passed  and  in  due  course  a  large 
number  of  Official  Receivers  and  other  officers  of  the  Board 
of  Trade  were  appointed,  at  a  considerable  annual  charge, 
in  the  interests  of  Public  Morality,  and  especially  to 
check  those  breaches  of  it  which   the  Criminal  law  was 


Digitized  by 


Google 


SOME   OBSERVATIONS  ON  THE  BANKRUPTCY   LAWS.   449 

unable  to  touch.  We  may  admit  that  Public  Morality  is  a 
phrase  to  conjure  with,  and  that  if  it  really  could  be  pos- 
sible to  make  a  nation  virtuous  by  Act  of  Parliament  no 
one  would  be  likely  to  find  fault  with  the  expense  reason- 
ably incurred.  Unfortunately  the  experience  derived  from 
some  centuries  of  legislation  teaches  us  that  such  a  result 
IS  not  to  be  obtained  by  such  means.  We  have  seen  in 
relation  to  bankruptcies  that  in  the  earlier  days,  though  a 
man  remained  continuously  liable  to  arrest  from  his  debts, 
and  dishonesty  on  his  part  might  be  punished  with  the 
pillory,  and  the  loss  of  his  ear,  or  even  by  death  itself,  it 
did  not  conduce  towards  an  improved  moral  tone.  "Tot 
volumina  legis  *'  was  answered  by  "  Crescit  in  orbe  dolus." 
The  main  results  of  many  statutes  has  been  that  people 
have  evolved  devices  for  evading  them. 

Since  1883  two  enactments  have  been  passed  to  which 
reference  should  be  made.  The  first  is  the  Deeds  of 
Arrangement  Act,  1887.  The  second  the  Amending 
Bankruptcy  Act,  1890. 

The  Act  of  1883  was  never  a  popular  Act.  As  a  rule 
creditors  did  not  like  it.  Neither  did  debtors,  nor  solicitors, 
nor  accountants.  The  dictatorial  manners  of  many  of  the 
first  officials  had  much  to  do  with  this,  but,  apart  from  this 
objection,  it  was  felt  by  all  the  other  parties  interested  that 
they  could  often  do  much  better  for  themselves  than  the 
somewhat  hard  and  fast  limitations  of  a  Bankruptcy  Court 
and  an  Official  Receiver  could  do  for  them.  The  contract- 
ing of  the  debts  had  been  private,  and  there  was  no  reason 
why  the  solution  of  those  debts  should  not  be  private  too. 

As  for  public  morality,  any  ordinary  creditor  would  pre- 
fer five  shillings,  or  even  three-and-fourpence  in  the  pound 
paid  quietly  and  without  any  fuss  to  a  dividend  of  one-and- 
eightpence  coupled  with  the  glorification  of  a  public 
principle.  So  private  arrangements  with  creditors  grew. 
It  was  clear  that  in  some  instances  it  would  be  better  for 
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all  concerned  that  any  creditor  who  was  disposed  to  stand 
out  and  be  troublesome  should  be  settled  with  on  his  own 
terms,  and,  if  the  other  creditors  chose  to  assent  to 
this  or  authorise  a  trustee  to  negotiate  with  the 
opposing  party,  there  could  be  no  objection.  These 
things  could  not  be  managed  under  the  Act,  or,  if  managed, 
not  without  expense,  publicity,  and  delay.  Therefore,  as 
I  have  said,  private  arrangements  grew,  and  with  this 
result :  Publicity  was  not  the  only  thing  which  was  avoided. 
Fees  which  in  bankruptcy  cases  would  have  flowed  into 
the  Bankruptcy  Estates  Account  were  not  paid.  For  this 
and  other  reasons  it  was  deemed  wise  to  pass  the  Deeds  of 
Arrangement  Act,  1887,  to  enforce  publicity  by  means 
of  registration  of  all  such  deeds.  Of  course,  fees  were  to  be 
paid  on  registration.  It  is  needless  to  say  that  in  many 
cases  the  Act  has  been  evaded.  If  a  debtor  induces  a  friend 
to  go  round  to  the  creditors  and  buy  up  their  debts  for 
much  less  than  the  face  value,  and  afterwards  settles  with 
that  friend,  there  is  nothing  to  register.  There  are  other 
ways  of  avoiding  the  necessity  for  registration. 

Themainfeatureof  the  Bankruptcy  Act,  1890,  is  the  limita- 
tion of  the  power  of  Judges  to  grant  a  bankrupt  his  discharge. 
It  seems  that  Judges,  being  human,  and  not  mere  atoms 
of  a  Government  department,  used  too  much  discretion 
when  applications  for  discharge  were  made.  They  looked 
at  the  case  all  round,  and,  if  they  thought  that  the  offence 
was  a  slight  one,  or  that  more  good  would  be  done  by 
granting  an  immediate  discharge,  or  only  with  a  short  sus- 
pension, they  decided  accordingly.  It  is  easily  to  be  under- 
stood how  terribly  wrong  this  must  have  appeared  to  the 
official  mind.  A  remedy  was  found  by  thisAct,  under  the  8th 
section  of  which  when  any  of  the  offences  against  public 
morality  not  being  crimes  are  proved  against  a  bankrupt, 
the  judge  is  forced,  whether  he  thinks  it  right  or  not,  to 
refuse  the  discharge  or  suspend  it  for  two  years,  or.until  a 
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dividend  of  not  less  than  ids.  has  been  paid,  or  make  the 
bankrupt  assent  to  judgment  to  be  enforced  against  his 
future  earnings  for  the  whole  or  a  part  of  his  unpaid  debts, 
which  in  nine  cases  out  of  ten  is  a  farcical  proceeding. 

Let  us  see  how  this  law  has  worked.  It  has,  as  I  have 
said,  never  been  popular.  In  the  year  1883,  under  the 
old  law,  there  were  8,555  proceedings  commenced,  as  I 
have  before  stated.  In  1899,  according  to  the  Inspector- 
General's  Report,  the  total  number  of  Receiving  Orders 
made  all  over  the  country  were  only  4,083,  less  than  half 
the  record  of  1883.  There  were  deeds  of  arrangement 
registered  2,974.  Out  of  the  4,083  Receiving  Orders  only 
37  approvals  of  composition  and  oneof  a  scheme  of 
arrangement  were  given.  2,893  adjudications  were  made 
on  debtor's  own  petition  and  3,392  out  of  the  4,045  (4,083 
— 38)  were  dealt  with  as  small  estates.  Bearing  in  mind 
^liat  the  population  and  trade  of  the  country  has  increased, 
we  can  form  some  estimate  of  the  favour  with  which  the 
Bankruptcy  Law  and  its  oflRcials  are  regarded  by  the 
public. 

Can  we  put  the  reduction  in  business  to  a  corresponding 
improvement  in  public  morality?  Hardly.  If  we  were  to 
add  to  the  registered  deeds  of  arrangement,  the  number  ot 
failures  that  are  settled  without  there  being  anything  to 
register,  we  should  probably  find  but  little  difference  in  the 
failures  recorded  in  1883  and  those  which  take  place  in  one 
form  or  another  in  the  present  day. 

In  the  opinion  of  the  writer,  a  creditor  now  rarely  petitions 
against  a  debtor  unless  actuated  by  personal  spite  and  a 
desire  to  make  things  as  unpleasant  as  possible.  The  vast 
majority  of  debtors'  petitions  are  filed  in  the  country,  and 
are  put  on  when  there  are  but  small  assets. 

The  punishments  of  the  Act  are  confined  to  those  persons 
only  who  apply  for  discharges.  They  appear  to  be  about 
one-fifth  of  those  who  have  been  adjudicated  bankrupts,  so 
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that  we  may  take  it  that  the  remaining  four-fifths  do  not 
care  whether  they  get  discharged  or  not.  It  is  true  that 
an  undischarged  bankrupt,  obtaining  credit  to  the  extent 
of  ;^2o  or  upwards  from  any  person  without  informing  such 
person  that  he  is  an  undischarged  bankrupt,  is  liable  to  be 
indicted  for  misdemeanour ;  but  most  bankrupts  in  these 
days  are  quite  equal  to  the  occasion.  Most  of  them  have  a 
wife  or  friend  or  relation  in  whose  name,  and  nominally  in 
whose  behalf,  they  can  continue  to  trade.  They  do  not 
pledge  their  own  credit,  but  the  persons  with  whom 
they  deal  are  quite  satisfied  that  they  will  get 
paid,  and  trust  accordingly.  The  banking  account,  if 
there  is  any,  is  in  the  name  of  the  nominee,  whether  wife 
or  otherwise,  and  the  bankrupt  signs  cheques,  "  p.p.,"  or 
under  an  authority  previously  given.  In  the  hurry  of 
commercial  life  creditors  soon  get  tired  of  looking  after  a 
debtor  who  does  not  pay.  Even  the  Official  Receivers 
and  the  Board  of  Trade  find  the  business  of  the  current 
day  sufficient  for  them,  and  unless  the  man  comes  notori- 
ously into  a  legacy  on  his  own  account,  a  thing  which 
testators  usually  take  care  shall  not  be  the  case,  the  whole 
matter  passes  into  oblivion. 

The  writer  has  no  intention  of  finding  fault  with  Official 
Receivers.  They  may  be  taken  to  be  high-minded  and 
honourable  men,  a  little,  perhaps,  at  times  puffed  up 
with  a  sense  of  their  own  importance,  but  not  more  so 
than  might  be  naturally  expected.  The  fault  is  in  the 
system  which  has  crystallised  them  into,  too  often,  mere 
representatives  of  red- tapeism,  and  has  fixed  upon  their 
minds  the  idea  that  everything  which  in  anyway  runs 
counter  to  the  Bankruptcy  Act  must  necessarily  be  opposed 
to  public  morality  ;  that  a  creditor  commits  a  moral  fraud 
if  he  does  not  insist  on  his  debtor's  estate  being  wound  up 
in  the  Bankruptcy  Court,  and  express  his  willingness  to 
receive  only  a  proportionate  dividend  out  of  such  portion  of 
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the  debtor's  estate  as  may  be  left  after  the  same  has  been 
sold,  often  at  a  disadvantage,  and  has  been  reduced  by  the 
mulct  necessary  to  keep  the  officers  of  public  morality  in  their 
places  ;  and  that  a  debtor  also  commits  a  moral  fraud  if  he 
does  not  voluntarily  submit  to  the  annoyance  of  all  the 
bankruptcy  processes,  and  does  not  permit  himself  to  be 
punished  by  two  years' suspension  of  his  discharge  if  his 
estate  does  not  realise  ten  shillings  in  the  pound. 

There  are  several  ways  of  placing  the  question  on  a 
proper  footing,  but  I  will  only  deal  with  two  which  appear 
to  be  most  consonant  with  existing  feelings.  Either  let  us 
revert  to  the  old  Act  of  1869  modifying  the  powers  of  dele- 
gation of  judicial  ftinctions  as  before  referred  to,  and  con- 
fining the  proxies  to  those  who  can  really  represent  the 
creditors,  altering  too,  if  need  be,  the  majorities  by  which 
resolutions  can  be  carried,  and  giving  to  Judges  greater 
facilities  and  powers  of  examining  into  the  reasonableness 
of  the  proposals  to  be  put  before  them  ;  or  let  the  existing 
Acts  be  altered  and  made  far  more  elastic  than  they  are  at 
present.  Let  the  powers  of  the  Official  Receiver  be 
reduced,  and  the  semi-judicial  position  that  they  at  present 
occupy  be  taken  away  from  them. 

It  is  impossible  in  the  limited  space  at  the  writer's  dis- 
posal to  do  more  than  indicate  very  shortly  the  details  of 
the  proposed  modifications  in  three  or  four  of  the  more 
important  proceedings. 

The  first  great  step  in  any  bankruptcy,  after  the  Court 
has  made  a  receiving  order,  is  the  holding  of  the  first  meet- 
ing of  creditors,  who  are  then  supposed  to  decide  whether 
they  will  accept  a  composition  or  scheme  if  offered  by  the 
debtor,  or  direct  that  the  estate  shall  be  administered  in 
bankruptcy.  In  the  latter  case  they  can  nominate  a  trustee 
unless  they  wish  to  leave  the  matter  in  the  hands  of  the 
Official  Receiver. 

The  decision  upon  these  points  is  essentially  a  matter  for 
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the  creditors  alone.  No  interference  with  their  discretion 
by  anyone,  Official  Receiver  or  otherwise,  ought  to  be 
allowed.  Every  creditor  has  a  moral  right  to  expect  that 
no  one  shall  be  allowed  to  vote  in  competition  with  him- 
self except  such  as  stand  in  the  same  relation  to  the  debtor 
as  he  does.  It  is  a  breach  of  Public  Morality  to  allow  the 
Official  Receiver,  who  knows  nothing  about  the  matter 
except  what  the  debtor  may  have  told  him,  to  out  vote  by 
his  general  proxies  the  real  creditors.  If  proxies  are  to  be 
allowed  they  should  be  rigidly  confined  to  the  employes  of 
the  creditors.  The  name  of  the  Official  Receiver 
which  is  now  printed  in  the  proxy  papers,  should 
be  struck  out.  It  savours  too  much  of  the  system  of 
touting  for  proxies  which  was  one  of  the  banes  of  the  old 
rigime. 

The  official  receiver  might  be  allowed  to  act  as  Chair- 
man at  the  first  meeting,  receiving  proofs,  adjudicating, 
pro  tefn.y  on  the  validity  of  proxies,  and  putting  such 
resolutions  as  are  proposed  and  seconded,  but  he  should 
not,  under  any  circumstances,  be  allowed  to  vote  as 
the  representative  of  any  creditor  or  creditors,  or  on  his 
own  behalf.  The  question  as  to  whether  a  resolution  for 
composition  or  arrangement  has  been  duly  passed  should 
go  before  the  judge.  He  would  decide  on  the  validity  ot 
any  proofs  or  proxies  which  had  been  objected  to,  would 
hear  objections  to  the  approval  of  the  resolutions  made  on 
behalf  of  any  of  the  parties  interested,  in  which  category 
the  Official  Receiver  would  have  no  place,  and  if  in  his 
absolute  discretion  he  should  consider  that  a  public 
examination  of  the  debtor  should  be  held  before  giving 
his  decision  on  the  resolutions,  he  should  have  power  to 
order  it,  and  give  directions  as  to  which  one  or  more  of  the 
objecting  creditors  should  conduct  it.  Otherwise  he 
should  have  power  to  approve  the  resolutions  without 
any  public  examination  at  all  being  held. 
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If  the  creditors  should  resolve  on  the  estate  being 
wound  up  in  bankruptcy,  they  could  nominate  a  trustee 
and  committee  of  inspection,  in  which  case  the  Official 
Receiver  should  be  ousted  from  any  further  interference, 
or  they  might  be  allowed  to  appoint  the  Official  Receiver 
as  Trustee  with  a  committee  of  inspection,  or  they  might 
leave  the  matter  in  the  hands  of  the  Official  Receiver  and 
the  Board  of  Trade. 

A  public  examination  should  be  held  in  every  bank- 
ruptcy court  before  the  judge,  the  trustee,  whoever  he 
might  be,  and  the  creditors  being  the  only  persons  who 
should  be  allowed  to  appear  or  be  represented. 

The  only  persons  who  should  be  allowed  to  apply  to  the 
Court  in  relation  to  discovery  or  the  getting  in,  realising  or 
distributing  the  estate  should  be  the  parties  immediately 
interested,  including  the  trustee. 

As  to  the  applications  for  discharges,  the  trustee  alone 
should  have  power  to  make  a  report  to  the  Court,  but  any 
creditor  might  lodge  his  objections,  and  upon  hearing  all 
that  might  be  alleged  and  proved  the  judge  should  have 
the  largest  powers  of  granting,  refusing,  or  suspending  the 
order.  In  every  case  the  right  of  appealing  should  be 
allowed. 

No  reference  has  been  made  here  to  some  questions  of 
general  bankruptcy  law  which  many  would  be  glad  to 
see  altered,  but  the  writer  may  be  permitted  to  suggest  that 
the  doctrine  of  reputed  ownership  under  which  the  goods  of 
people  other  than  the  bankrupt  are  made  subject  to  his 
debts  is  in  these  days  little  more  than  a  relic  of  deficient 
civilisation.  Later  Acts  have  considerably  whittled  down 
this  doctrine,  and  it  is  submitted  that  no  harm  would  be 
done  if  it  was  put  an  end  to  altogether. 

E.  Cooper  Willis, 
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v.— THE  money-lenders'  ACT,  1900. 

BEFORE  considering  the  scope  of  this  statute  and 
its  effect  upon  money-lending  transactions  it  may 
be  desirable  to  give  some  brief  account  of  the  origin  and 
history  of  usury  and  of  the  equitable  doctrine  upon  which 
the  present  measure  is  so  largely  based. 

In  every  society  of  which  we  have  reliable  records  we 
find  that  usury  has  had  precisely  the  same  origin  and  has 
followed  precisely  the  same  course  of  development. 

In  primitive  communities,  whether  in  the  family  or  tribal 
state,  it  was  considered  unfair  and  improper  to  stipulate 
for,  or  even  expect  a  reward  for,  the  loan  of  labour,  or 
goods  from  a  kinsman  or  a  fellow-clansman. 

A  curious  survival  of  the  gratuitous  loan  of  labour  is 
found  in  the  pomoch  (help)  of  the  Russian  Mir.  By  this 
custom  any  householder  of  the  Mir  may  invite  his  neigh- 
bour to  assist  him  in  any  unusually  heavy  piece  of  work, 
such  as  the  rebuilding  of  his  house  or  the  erection  of  farm 
buildings.  The  only  immediate  return  consists  of  different 
kinds  of  refreshment  offered  to  the  guest-workers  and  this 
is  purely  complimentary.  No  one,  indeed,  is  compelled  to 
obey  the  summons,  but  on  the  other  hand  any  one  who  has 
previously  been  benefited  by  the  pomoch  is  bound  in  honour 
to  attend. 

So  too  in  Kabylia,  the  loan  of  labour  called  toniza  is 
purely  gratuitous  but  it  is  a  point  of  honour  to  repay  the 
equivalent. 

In  the  early  British  village  communities  labour  was  also 
a  subject  of  gratuitous  loan.  So  too  v\  ere  loans  of  boats, 
horses  and  ploughs  and  doubtless  other  primitive  instru- 
ments of  production,  and  cattle. 

The  first  stage  then,  in  the  history  of  usury,  is  the 
gratuitous  loan  of  labour  or  chattels,  coupled  with  the 
expectation  on  the  part  of  the  lender,  of  receiving  back 
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some  day  a  loan  of  a  similar  character,  but  not  of  an 
increased  value,  and  without  the  slightest  idea  of  any 
profit.  And  such  return  was  expected  to  be  made,  not 
necessarily  by  the  borrower,  but  by  his  family  or  tribe. 

The  second  stage  is  reached  when  the  lender  expects  to 
get  back  the  loan  with  any  natural  increase  which  would 
have  accrued  if  he  had  retained  the  chattel  in  his  own 
hands.  In  primitive  agricultural  communities  the  capita- 
list was  the  man  who  had  cattle  to  lend  in  the  breeding 
season,  or  corn  to  spare  at  the  time  of  sowing. 

In  Babylonia,  Egypt  and  China  alike,  as  elsewhere,  the 
customary  rate  of  interest  was  33J  per  cent,  and  when 
this  interest  had  been  paid  for  three  years  the  transaction 
came  to  an  end.  The  explanation  of  this  custom  has  been 
admirably  stated  by  Miss  Edith  Simcox  in  the  following 
passage  : 

**  Among  the  primitive  progressive  people  who  culti- 
vated the  wild  wheat  of  Babylonia,  we  may  feel  sure  that 
the  primitive  instincts  of  hospitality  never  sank  so  low 
as  for  one  man  to  ask  another  to  give  him  back  with 
increase  the  corn  borrowed  and  eaten  in  a  day  of  need. 
But  the  case  is  quite  different  as  regards  corn  to  be  used, 
not  for  food,  but  seed  capable  of  bringing  forth  one 
hundred-fold.  At  such  a  time  to  lend  a  measure  of  corn  is 
to  give  up  the  near  and  certain  prospect  of  its  natural 
increase,  and  the  owner,  without  churlishness,  may 
stipulate  for  a  share  in  the  increment  of  value  contributed 
by  earth  and  heaven.  If  one  man  gives  the  seed  and 
another  the  labour,  and  the  sun  and  the  river  an  abundant 
harvest,  a  third  part  of  the  whole  crop  might  not  unnatur- 
ally seem  a  fair  share  for  each  of  the  partners  in  the 
adventure,  while  in  three  years  the  heaven-sent  residue 
would  pay  off  the  loan." 

A  curious  confirmation  of  this  theory  is  found  nearer 
home,  in  Ireland,  under  the  Brehon  laws.     The  principal 
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capital  of  the  Irish  chieftains  consisted  of  cattle,  which  they 
loaned  out  to  their  tribesmen,  under  a  custom  known  as 
*'  giving  stock  "  one-third,  or  33J  per  cent,  being"  returned 
annually.  In  all  these  cases,  however,  there  was  no  idea 
of  usury  in  the  proper  sense  of  the  term,  although  it 
formed  the  germ.  The  feeling  that  it  was  improper  to 
charge  a  kinsman  or  fellow-clansman  with  interest,  long 
survived  the  tribal  stage  of  society.  Even  when  inter-tribal 
commercial  relations  had  been  established,  this  feeling 
remained  for  centuries  embedded  in  the  popular  mind. 
For  instance,  the  Jews  were  thus  enjoined  in  Exodus  xxii. 
25,  *'  Thou  shall  not  lend  upon  usury  to  thy  brotlier ;  usury 
of  money,  usury  of  victuals,  usury  of  anything  that  is  lent : 
unto  the  stranger  thou  mayst  lend  upon  usury."  So  too  a 
Roman  citizen  was  forbidden  to  lend  at  interest  to  a 
Roman  citizen,  although  he  might  enter  into  money-lend- 
ing transactions  with  a  Latin  or  an  ally  without  regard  to 
the  rate  of  interest.  In  the  Middle  Ages  also  a  Christian 
was  liable  to  heavy  penalties  if  he  lent  money  or  property 
to  a  fellow  Christian  for  reward. 

Among  the  followers  of  Mahommed  usury  is  absolutely 
forbidden,  and  consequently  in  Turkey  we  find  money- 
lending  in  the  hands  of  Greeks  and  Armenians.  In  India 
it  was  also  illegal  for  the  two  superior  castes  of  Hindoos — 
the  Brahmins  and  the  Kshattriyas — to  engage  in  such 
transactions,  and  even  in  the  case  of  the  two  lower  classes 
the  Code  declared  "that  the  sum  lent  to  a  person  in 
distress  can  give  rise  to  no  interest,  because  then  such 
interest  would  be  extortionate." 

Thus  usury  was  at  first  only  tolerated  when  one  of  the 
parties  to  the  transaction  was  a  foreigner,  the  old  feeling 
of  unfairness  or  impropriety  by  reason  of  blood  relationship 
not  existing.  Indeed,  the  connection  was  exactly  the 
reverse.  A  foreigner  was  to  be  treated  as  an  enemy,  one 
to  be  killed,  enslaved,  plundered  or  cheated,  as  the  case 
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might  be.  To  spoil  the  Egyptian  was  a  virtue.  So  money- 
lending  as  a  business  in  Palestine  fell  into  the  hands  of 
the  Gentiles,  such  as  the  Phoenicians,  in  Rome  of  the 
aliens,  and  in  mediaeval  Europe  of  the  Jews. 

From  the  legal  recognition  of  usury  between  a  citizen 
and  an  alien  to  that  between  citizens  was  but  a  short  step, 
but  the  idea  that  a  bargain  for  high  interest  in  perpetuity 
was  taking  advantage  of  the  borrowers'  necessities,  sur- 
vived and  forms  the  root  principle  of  the  Money  Lenders' 
Act,  1900.  To  protect  the  borrower  from  extortion,  the 
rate  of  interest  was  limited  by  the  legiblature.  But  from 
the  time  of  the  Twelve  Tables  in  Rome  to  the  abolition  of 
the  usury  statutes  in  England  such  legislation  has  been 
wholly  ineffective.  Legislative  restraints  of  legitimate 
transactions  are  always  and  everywhere  doomed  to  failure, 
and  the  English  Usury  Laws  have  been  no  more  successful 
in  preventing,  or  even  in  restricting,  usury  than  the  Roman 
enactments  of  earlier  date. 

Much  of  our  Common  Law,  as  is  now  recognised,  was 
reduced  from  the  rude  mass  of  mere  custom  into  an  articu- 
late system  by  the  "  Popish  clergymen  "  in  the  service  of 
the  Crown,  and  usury  was  declared  unlawful  at  Common 
Law.  Doubtless,  it  had  been  forbidden  before  the  Con- 
quest in  most  of  the  Saxon  communities,  but  the  Church 
was  well  aware  of  the  popular  idea  upon  this  subject,  and, 
whether  or  not  the  clergy  were  responsible  for  the  Com- 
mon Law  prohibition,  they  were  quick  to  invest  the 
primitive  and  popular  prejudice  with  a  religious  sanction. 

But  in  spite  of  religious  and  legal  sanctions  money- 
lending  grew  apace.  Means  of  evading  every  prohibition 
were  always  forthcoming,  until  at  length  the  statute  37  Hen 
VIII.,  c  9,  after  repealing  all  prior  statutes,  whilst  declar- 
ing usury  to  be  "  a  thing  unlawful," — a  declaration  intended 
no  doubt  to  appease  the  tender  conscience  of  the  Lords 
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Spiritual — legalised  the  practice  by  fixing  the  maximum 
rate  of  interest  on  all  commercial  and  real  transactions 
at  10  per  cent. 

This  rate  was  subsequently  reduced  to  8  per  cent,  by 
21  Jac.  I.,  c.  17  ;  to  6  per  cent,  by  12  Car.  II.,  c.  13 ;  and 
finally  to  5  per  cent,  by  12  Ann.  stat.  2,  c.  16,  at  which 
figure  it  stood  at  the  repeal  of  the  Usury  Laws  in  1854. 

Contemporaneously  with  these  laws  against  usury. 
Courts  of  Equity  in  certain  cases  granted  relief  where 
borrowers  had  been  subjected  to  oppression,  extortion  or 
unfair  treatment.  It  was  suggested  in  the  case  of  Benyon 
V.  Cook  (1874),  L.R.  10  Ch.  391,  that  with  the  repeal  of  the 
Usury  Laws,  this  equitable  jurisdiction  no  longer  existed, 
but  Jessel,  M.R.,  made  it  abundantly  clear  that  the  repeal 
had  no  such  effect  whatever.  From  the  earliest  days  of 
the  Court  of  Chancery,  suitors  had  been  successful  in  ob- 
taining relief  in  the  case  of  transactions,  which  would  not 
have  been  considered  fraudulent  at  Common  Law.  It  was 
not  enough  at  Common  Law  that  fraud,  in  the  sense  of  mis- 
representation, and  taking  undue  advantage  of  the  position 
of  the  party  said  to  be  imposed  upon  had  been  committed, 
but  some  act  of  '* offensive  dishonesty"  must  have  been 
brought  home  to  the  party  charged. 

In  a  few  isolated  cases  the  equitable  doctrine,  however, 
has  also  been  applied  at  Common  Law.  In  assumpsit  to 
pay  for  a  horse  a  barley-corn  per  nail,  doubling  for  every 
nail  in  its  shoes,  it  was  averred  in  the  declaration  that 
there  were  thirty-two  nails  in  every  shoe,  which,  doubling 
for  every  nail,  came  to  500  quarters  of  barley  ;  and 
Hyde,  C.  J.,  directed  the  jury  to  give  the  value  of  the 
horse  only  in  damages  and  £%  being  given,  judgment 
for  that  amount  was  had,  since  a  catching  bargain  was 
not  to  be  taken  advantage  of  [James  v.  Morgan  i  Lev.  iii., 
16,  cited  in  Thomborough  v.  Whitacre^  2  Ld.  Ray,  1164). 

In  an  action  for  goods  sold  and  delivered  at  three  months' 
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credit,  and  in  case  of  default,  interest  on  the  principal 
above  the  legal  rate,  the  contract  was  held  to  be  a  bona-Hde 
sale  and  not  usurious.  But  otherwise  if  it  had  been  merely 
colourable  to  cover  a  loan  and  evade  the  Statute.  {Flayer 
V.  Edwards  (1774)  Cowp.  1 12.) 

This  was  followed  by  an  action  for  money  had  and  re- 
ceived to  recover  the  additional  interest  in  such  trans- 
actions. Lord  Mansfield  held  that  though  the  transaction 
did  not  itself  amount  to  usury,  yet  it  was  a  hard  and 
unconscionable  advantage  and  therefore  should  not  be 
assisted  in  an  action  for  money  had  and  received,  which  is 
an  equitable  action  founded  in  conscience  under  the 
particular  circumstances  of  each  case.  [Plumbc  v.  Carter^ 
(1775)  Cowp.  116). 

In  another  action  for  money  had  and  received,  the 
borrower  had  agreed  to  purchase  with  the  money  lent 
certain  goods,  and  upon  a  resale  to  divide  the  profits  with 
the  lender.  The  bargain  was  held  to  be  uncon- 
scionable, and  Lord  Mansfield,  in  his  judgment, 
declared  "  that  the  intention  of  the  contract  was  to  get  more 
than  principal  and  legal  interest  upon  the  note  which  is 
usury  within  the  meaning  of  the  statute.  But  suppose  it 
was  not  strictly  usurious,  shall  a  man  in  action  for  vioncy 
/lad  and  received  vfhxch.  is  an  equitable  action  and  founded 
in  conscience  recover  such  an  unmeasurable  and  exorbitant 
demand  as  this  ?  Most  clearly  he  shall  not."  (Jestons  v. 
Brooke  {it 'j^),     Cowp.     793). 

Equity  on  the  other  hand,  as  distinguished  from  Common 
Law,  in  dealing  with  fraud,  appeals  to,  and  acts  on  the 
conscience  of  the  parties  and  demands  not  only  a  formal 
compliance  with  the  rules  of  honesty  but  a  conscientious 
consideration  of  the  interest  of  other  people.  It  will  take 
into  consideration  all  the  circumstances  of  the  case,  not 
only  the  act  and  intention  of  the  party  complained  of  but 
the  position  of  the  party  said  to  be  imposed  upon.     It  will 
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interfere  not  only  when  actual  deception  has  been  practised 
but  also  to  prevent  the  dishonest  circumvention  of  one 
person  by  another. 

So  it  came  to  pass  that  these  general  principles  were 
more  particularly  applied  by  Courts  of  Equity  in  favour  of 
a  small  class  of  persons,  a  result  largely  due,  no  doubt,  to 
that  tender  regard  for  the  rights  of  the  landed  interests 
characteristic  of  the  times.  Although  these  principles  had 
been  applied  centuries  before  1750,  Lord  Hardwicke  in  the 
leading  case  of  Chesterfield  v.  Janssen,  decided  in  that  year, 
was  the  firj>t  to  fully  lay  down  the  equitable  doctrine  of 
unconscionable  bargains. 

After  enumerating  the  different  species  of  fraud  which 
sufficed  to  induce  the  interference  of  Courts  of  Equity,  he 
said  "  The  last  head  of  fraud  on  which  there  has  been 
relief  is  that  which  infects  bargains  with  heirs,  rev-ersioners 
or  expectants,  in  the  life  of  their  fathers,  &c.,  against  which 
relief  is  always  extended.  These  have  generally  been 
mixed,  compounded  of  all  or  several  species  of  fraud,  there 
being  sometimes  proof  of  actual  fraud,  which  is  always 
decisive.  There  is  always  fraud  presumed  or  inferred  from 
the  circumstances  or  conditions  of  the  parties  contracting, 
weakness  on  the  one  side,  usury  on  the  other,  or  extortion, 
or  advantage,  taken  of  that  weakness  There  has  been 
always  an  appearance  of  fraud  from  the  nature  of  the 
bargain.  ...  In  most  of  these  cases  have  concurred 
deceit  and  illusion  on  other  persons  not  privy  to  the 
raudulent  agreement.  The  father,  ancestor  or  relative, 
from  whom  there  was  expectation  of  the  estate,  has  been 
kept  in  the  dark  ;  the  heir  or  expectant  has  been  kept  from 
disclosing  his  circumstances  and  resorting  to  them  for 
advice,  which  might  have  tended  to  his  relief,  and  also 
reformation;  this  leads  the  ancestor  to  leave  his  estate 
not  to  his  heir  or  family  but  to  a  set  of  artful  persons  who 
have  divided  the  spoil  beforehand." 
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Prior  to  the  Sales  of  Reversions  Act  1867  bond- fide  trans- 
actions by  expectants  dealing  with  their  reversionary 
interests  might  be  opened  and  set  aside  for  mere  inadequacy 
of  price.  Since  the  Act,  however,  no  purchase  made^t?;/a- 
fide  and  without  fraud  or  unfair  dealing  of  any  reversionary 
interest  in  real  or  personal  estate  can  now  be  opened  or 
set  aside  merely  on  the  ground  of  under-value,  unless  in 
deed  such  under-value  is  so  gross  as  to  be  of  itself  clear 
evidence  of  fraud.  Before  this  Act  the  onus  of  proving 
that  the  transaction  was  just  and  reasonable  was  upon 
the  purchaser,  now  it  lies  upon  the  vendor  to  show 
want  of  bond-fides  or  the  existence  of  fraud,  or  unfair 
dealing  on  the  part  of  the  purchaser,  and  unless  he  shows 
this  the  transaction  will  stand,  notwithstanding  in- 
adequacy of  price.  If,  however,  the  inadequacy  is  so  gross 
that  the  presumption  of  fraud  arises  the  onus  of  repelling, 
such  presumption  is  thrown  upon  the  purchaser,  and  he 
must  show  that  the  transaction  was  fair,  just,  and  reason- 
able. 

Persons  entitled  to  relief        /.  Heirs,  Ra^ersioners  ana 

Expectants. 
This  class  was  defined  by  Sir  George  Jessel  in  Benyon  v. 
Cook  (L.R.    10  Ch.  App.  391),  where  he    said  the  phrase 
"expectants  or  expectant  heirs"  was  used  in  the  popular 
sense. 
2.     Persons  other  t/uin  Ileirs^  Reversiotiers  or  Expectants. 
Whether  the  narrower  doctrine  of  unconscionable  bargains 
relating  to  heirs,  reversioners,  or  expectants,  grew  out  of 
the  wider  doctrine  applicable  to  all  persons,   or  whether 
the  latter  was  developed  from  the  former,  one  undoubted 
effect  of  the  repeal  of  the  Usury  Laws  was  to  bring  these 
principles  into  operation  to  a  greater  extent.  It  seems  clear 
from  the  cases  both  before  and  since  the  repeal  that  the 
doctrine    has    never    been     limited    to    the    small    class 
mentioned. 
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In  Neville  v.  Snelling  (1880),  L.  R.  15,  Ch.  D.,  679, 
Denman,  J.,  declared  that  he  could  find  no  case  which 
decided  that  the  interference  of  the  Court  is  limited  to 
cases  in  which  the  dealings  were  with  expectant  heirs  or 
reversioners,  or  to  cases  in  which  the  dealings  have  been 
in  relation  to  an  expectancy,  and  that  he  gathered  from 
the  expressions  used  in  several  of  the  cases  that  if  the 
transactions  are  such  as  to  show  that  the  money-lender 
has  throughout  been  unconscientiously  trading  upon  the 
weakness  of  the  borrower,  commencing  operations  with 
him  during  his  minority,  charging  him  with  usurious 
interest,  and  endeavouring  to  entangle  him  more  and  more 
in  indebtedness,  not  as  a  fair  matter  of  business,  but  look- 
ing to  the  chances  of  extorting  money  from  others 
interested  in  the  debtor,  especially  if  there  be  any  unfair 
dealing  in  the  course  of  the  transactions  which  are  before 
the  Court,  the  Court  will,  so  far,  restrain  the  transaction 
as  to  compel  the  money-lender  to  be  satisfied  with  the 
sum  advanced  and  fair  interest. 

And,  the  learned  Judge  added,  the  real  question  in  every 
case  seemed  to  him  to  be  the  same  as  that  which  arose  in  the 
case  of  expectant  heirs  and  reversioners  before  the  special 
doctrine  in  their  favour  was  established,  that  is  to  say, 
whether  the  dealings  have  been  fair,  and  whether  undue 
advantage  has  been  taken  by  the  money-lender  of  the 
weakness  or  necessities  of  the  person  raising  money. 

"  Sometimes  extreme  old  age  has  been  unduly  taken 
advantage  of  and  the  transactions  set  aside.  Sometimes 
great  distress,  sometimes  infancy  has  been  imposed  upon, 
and  transactions,  though  ratified  at  full  age,  have  been 
set  aside  because  of  the  original  vice  with  which  they  were 
tainted.  In  every  case  the  Court  has  to  look  at  all  the 
circumstances.  In  some  cases  may  result  the  conclusion 
that  there  exists  mere  inadequacy  of  price  or  exorbitancy 
of  interest  charged,  in  which  case  the  transactions  will  not 
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be  interfered  with.  But  in  others  taking  the  whole 
history  together  it  may  present  so  many  features  of 
unconscientiousness,  extortion,  and  unfair  dealing  on  the 
one  side,  and  weakness  on  the  other,  as  to  compel  the 
Court  to  exercise  its  equitable  jurisdiction,  at  all  events  so 
far  as  to  restrain  the  profits  of  the  money-lender  within 
fair  and  reasonable  bounds." 

And  in  conclusion  his  lordship  said  :  **  Nor  do  I  enter- 
tain any  doubt  that  upon  the  general  principles  of  equity, 
which  lay  it  down  that  unfair  and  unconscionable  dealings 
with  a  person  who^e  position  renders  him  too  weak  to 
resist  rapacity  and  avarice,  and  unfair  dealing,  are  within 
the  jurisdiction  of  the  Court,  and  ought  to  be  repressed." 

It  must  be  observed  that  the  borrower  was  not  strictly 
an  expectant  heir,  but  merely  the  son  of  a  rich  father,  with 
general  expectations  only.  Even  so,  however,  he  falls 
within  Sir  George  Jessel's  definition. 

Fry  V.  Lane  (1888)  L.R.  40  Ch.  D.  312,  although  a  case 
of  the  sale  of  a  reversion,  is  invaluable  for  the  present  pur- 
pose. After  reviewing  numerous  cases  where  the  sales 
were  of  property  in  possession,  Kay,  J.,  said  "The  result  of 
the  decisions  is  that  when  a  purchase  is  made  from  a  poor 
and  ignorant  man,  at  a  considerable  undervalue,  the 
vendor  having  no  independent  advice,  a  (Dourt  of  Equity 
will  set  aside  the  transaction.  This  will  be  done  even  in 
the  case  of  property  in  possession,  and  a  fortiori  if  the 
interest  be  reversionary.  The  circumstances  of  poverty  and 
ignorance  of  the  vendor  and  absence  of  independent  advice 
throw  upon  the  purchaser,  when  the  transaction  is  im- 
peached, the  onus  of  proving  in  Lord  Selborne's  words 
that  the  purchase  was  *  fair,  just,  and  reasonable.'  " 

These  principles  were  adopted  in  James  v.  Carr  (1888) 
40  Ch.  D  449,  and  in  Rees  v.  De  Bertiardy  L.  R.  [1896]  2 
Ch.  437,  in  which  latter  case  Romer,  J.,  set  aside  the  agree- 
ment as  an  improvident  bargain. 
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Although  by  the  Judicature  Act,  1873,  the  equitable 
jurisdiction  of  the  Court  of  Chancery  became  vested  in  all 
the  judges  of  the  High  Court  of  Justice,  the  common  law 
judges  were  very  slow  to  avail  themselves  of  its  powers  in 
this  particular  instance.  With  few  exceptions  they 
regarded  a  usurious  transaction,  however  extortionate,  in 
the  absence  of  legal  fraud,  as  a  bargain  which  they  were 
bound  to  enforce. 

Asked  whether  under  such  circumstances  the  judges 
should  have  power  to  review  these  transactions.  Lord 
Brampton  (Mr.  Justice  Hawkins)  replied  *'I  think  so, 
because  if  the  judges  found  that  it  was  a  reasonable  bar- 
gain— if  they  found  that  the  men  were  competent  to  do 
their  own  work,  that  there  was  no  pressure  put  upon  either, 
that  it  was  a  voluntary  thing  that  was  done — I  think  the 
judges  would  all  say  : —  *  It  is  a  bargain  ;  it  is  made,  and 
we  will  not  interfere  with  it.'  " 

*'  But,"  he  added,  "  there  is  often  a  good  deal  of  pressure 
which  renders  a  transaction,  to  my  mind,  very  shady  and 
suspicious;  pressure  may  be  put  on  which  does  not 
actually  amount  to  deception." 

Here  Lord  Brampton  got  very  near  to  the  root  idea  of 
the  equitable  doctrine  which  appears  even  now  to  be 
hardly  ever  appreciated  by  the  common  law  judges  and 
practitioners.  This  principle  is  clearly  laid  down  by  the 
Master  of  the  Rolls  in  Horjoley  v.  Cooky  1873,  Ir.R.  8  Eq.  570. 
In  this  case  the  borrower  was  twenty-eight  years  of  age, 
and  an  officer  in  the  army  who  borrowed  money  upon  his 
estates  in  possession  at  exorbitant  rates  of  interest.  The 
learned  judge  granted  relief,  not  merely  because  the 
transactions  were  usurious,  but  because  the  reasons  for 
impeaching  them  rested  on  a  far  wider  and  deeper  founda- 
tion .  The  parties  were  not  upo7i  equal  terms.  Apart  from  other 
questions  of  fraud,  the  money-lender  was  protected  by 
legal  knowledge  and  advice,  the  borrower  was  not,  whilst 
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the  latter  was  overreached  by  the  former  in  a  matter  resting 
within  his  own  peculiar  knowledge. 

In  his  evidence  before  the  Select  Committee,  Lord 
Brampton  stated  that  on  a  summons  for  judgment  under 
Order  XIV.,  when  excessive  interest  was  claimed,  he 
would  have  given  unconditional  leave  to  defend.  Such, 
however,  was  not  the  practice,  and  there  is  no  reported 
case  showing  that  where  there  was  no  evidence  of  legal 
fraud,  unconditional  leave  to  defend  was  given.  In  actions- 
for  money  lent  on  bills  and  promissory  notes  in  the^ 
absence  of  any  evidence  of  legal  fraud,  judgment  followed 
as  a  matter  of  course. 

In  spite  of  the  Judicature  Act,  the  Common  Law  Courts 
remained  but  the  tools  of  the  money-lenders.  The  same 
state  of  things  as  that  described  by  Mr.  Justice  Byles  in 
1845  continued.  "  There  will  be  found,  "  he  wrote,  "  in  every^ 
Court  of  Common  Law  the  most  cruel  actions  constantly 
brought  to  enforce  these  extortionate  demands  ;  actions  in 
which  the  law,  so  far  from  being  as  she  ought,  the  hand-^ 
maid  of  justice,  is  in  reality  prostituted  and  made  an 
accomplice  in  the  perpetration  of  the  most  iniquitous 
gambling  and  robbery." 

Curiously  enough  prior  to  the  new  Act,  County  Courts 
had  no  power  to  give  effect  to  the  equitable  doctrine  since^ 
they  had  only  a  limited  equitable  jurisdiction. 

It  is  true  that  many  County  Court  judges,  horrified  by 
the  extortionate  character  of  agreements  which  they  were 
asked  to  enforce,  exercised  their  discretionary  powers 
under  section  153  of  the  County  Courts  Act,  1888,  and 
others  on  a  judgment  summons  ordered  payment  by  instal- 
ments so  small  as  to  render  the  judgments  obtained  of 
practically  no  value  whatever. 

What  changes  then  in  the  law  and  practice  relating  to 
money-lending  has  the  new  statute  created  ? 

First  by  section  i  where  any  proceedings  are  taken  in 
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any  Court  by  a  money-lender,  as  defined  by  the  Act,  for 
the  recovery  of  any  money  lent  or  the  enforcement  of  any 
agreement  or  security  made  or  taken  in  respect  of  money 
lent  and  there  is  evidence  which  satisfies  the  Court, 

(1)  That  the  interest  charged  in  respect  of  the 
sum  actually  lent  is  excessive,  or 

(2)  That  the  amounts  charged  for  expenses, 
inquiries,  fines,  bonus,  premiums,  renewals,  or  any 
other  charges,  are  excessive,  aiid  that 

(3)  In  either  case  the  transaction  is  harsh  and 
unconscionable,  or 

(4)  Is  otherwise  such  that  a  court  of  equity  would 
give  relief,  the  Court  may  reopen  the  whole  transac- 
tion. 

Secondly,  by  sub-section  2,  in  every  case  in  w^hich  the 
money-lender  is  entitled  to  sue  the  borrower,  surety  or 
other  person  liable,  these  latter  may  take  proceedings  to 
obtain  such  relief  as  the  Court  would  grant  if  such  pro- 
ceedings had  been  taken  by  the  former,  and  these 
proceedings  may  be  taken  by  the  borrower,  although  the 
time  for  repayment  of  the  loan  or  any  instalment  thereof 
has  not  arrived. 

Perhaps  the  most  important  provision  is  the  extension 
of  the  equitable  doctrine  to  the  County  Court,  but  even 
here  the  extension  is  not  as  full  as  it  should  have  been. 
The  limits  of  £^q  and  of  ;^ioo  for  remitted  actions  are  still 
applicable,  but  where  the  action  is  for  specific  performance 
of  an  agreement  to  give  security,  the  money-lender  must 
proceed  in  the  High  Court,  since  the  County  Court  juris- 
diction in  such  actions  is  limited  to  agreements  for  sale, 
purchase,  or  lease.  The  limit  of  ;£soo  in  equitable 
proceedings  also  remains  the  same. 

Another  important  change  is  that  it  will  no  longer  be 
safe  for  the  borrower,  whether  he  is  a  defendant  or  plaintiflF, 
to  merely  pay  into  Court  the  amount  actually  advanced 
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together  with  5  per  cent,  interest,  since  the  Court  is  now 
enabled  to  allow  the  money-lender  such  interest  exceedin-^ 
this  rate  as  it  may  deem  reasonable.  It  will  be  observed 
that  excessive  interest  or  charges  are  not  by  themselves  a 
defence  to  an  action  for  money  lent,  but  that  the  transaction 
must  also  be  cither  harsh  and  unconscionable  or  such  as  a 
Court  of  Equity  would  relieve. 

This  provision  has  already  been  the  subject  of  judicial 
review  in  the  case  of  James  Wilton  and  Co.  v.  Osborne 
(ly  T.  L.  R.  431),  tried  before  Mr.  Justice  Ridley. 
The  defendant  had  obtained  a  loan  of  ;^40,  for  which  he 
had  given  a  promissory  note,  which  had  been  renewed  14 
times,  each  renewal  costing  ^6.  Having  already  repaid 
£%^  and  being  desirous  of  paying  off  the  capital,  the  plain- 
tiffs demanded  a  promissory  note  for  £fiOy  repayable  in 
four  instalments  of  £1^  each,  the  whole  to  become  payable 
immediately  upon  default  of  any  one  instalment.  Eventu- 
ally the  defendant  gave  a  promissory  note  for  ^^56  upon 
similar  terms.  Default  was  made  upon  the  first  instal- 
ment, so  that  the  whole  became  due,  the  interest  working 
out  at  160  per  cent. 

Upon  these  facts  Mr.  Justice  Ridley  found  that  the 
interest  was  excessive  **  and  that  the  whole  transaction  was 
harsh  and  unconscionable  in  the  sense  that  the  charges 
made  were  excessive  and  extortionate."  But  the  learned 
Judge,  believing  that  a  Court  of  Equity  would  not  grant 
relief  merely  because  the  charges  or  interest  were  exces- 
sive, came  to  the  conclusion  that  this  was  not  a  case  in 
which  a  Court  of  Equity  would  interfere.  A  Court  of 
Equity,  he  declared,  "  considers  not  improvidence,  folly  or 
imprudence,  but  unfairness,  overreaching,  and  coercion. 
Here  the  defendant  was  not  overreached,  nor  was  advantage 
taken  of  his  necessities.  He  exercised  his  own  volition 
and  he  made  terms." 

The  learned  Judge  also  came  to  the  conclusion  that  the 
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two  requisites  "  harsh  and  unconscionable  '*  and  "  otherwise 
such  that  a  Court  of  Equity  would  give  relief*'  are  not 
alternatives,  but  that  the  latter  clause  only  gives  com- 
pleteness to  the  definition  of  "  harsh  and  unconscionable  " 
bargains.  A  stay  of  execution  was  granted  on  the  state- 
ment that  the  Irish  Courts  had  taken  a  different  view  of 
the  Act.  There  can  be  little  doubt  that  it  was  the  inten- 
tion of  the  framers  of  the  Act  to  make  these  provisions 
alternative,  and  that  the  second  clause  is  exclusive  of  the 
first,  and  was  intended  to  co  ver  all  cases  in  which  a  Court 
of  Equity  would  grant  relief,  whilst  the  first  clause  was 
intended  to  include  other  cases  in  which  hitherto  it  might 
not  have  given  relief. 

It  appears  to  me  that  in  drafting  the  first  clause  the 
framers  of  the  Act  had  in  their  minds  those  cases  decided 
-at  Common  Law,  where  the  excess  of  interest  was  the 
only  evidence  of  extortion. 

It  cannot  be  denied,  however,  that  some  support  is  to  be 
found  for  Mr.  Justice  Ridley's  view  in  section  i  (7)  of  the 
Act,  which  enacts  that  in  Scotland  this  section  is  to  be 
read  as  if  the  latter  clause  were  omitted.  These  words 
were  not  required,  because  in  Scotland  there  is  no  special 
Court  of  Equity. 

According  to  the  learned  judge  the  section  is  limited  to 
**  cases  where  the  interest  or  charges  are  excessive,  and 
where  there  has  been  conduct  for  which  as  harsh,  uncon- 
scionable or  unfair,  a  Court  would  give  relief" 

The  result,  therefore,  is  that  you  may  have  a  transaction 
harsh  and  unconscionable,  and  yet  one  which  a  Court  will 
not  relieve.  Thus  a  bargain,  however  extortionate, 
remains  a  bargain  which  the  Courts  will  enforce.  The 
evident  intention  of  the  framers  of  the  Act  was  to  give 
relief  when  under  the  peculiar  circumstances  of  each  par- 
ticular case  the  interest  was  so  extortionate  as  to  amount 
to  a  harsh  and  unconscionable  bargain. 
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Excessive  interest  alone,  as  Mr.  Justice  Ridley  rightly 
says,  has  never  been  a  ground  by  itself  for  relief.  For 
instance,  in  many  cases,  as  in  "short  loans,"  500  per  cent, 
may  appear  excessive,  and  yet  not  extortionate,  or  harsh, 
or  unconscionable  under  the  particular  circumstances  of  a 
given  case.  On  the  other  hand  60  per  cent. — a  usual 
rate  in  money-lending  transactions  — may  be  extortionate, 
when  for  some  reason  or  another  the  parties  were  not  upon 
equal  terms. 

The  Irish  case  was  an  application  for  final  judgment  for 
;^i5  and  interest,  which  the  Chief  Baron  found  worked  out 
at  2,800  per  cent,  per  annum.  Relying  upon  the  provisions 
of  this  section,  which  requires  the  combination  of  excessive 
interest  and  a  transaction  harsh  and  unconscionable,  the 
Chief  Baron  gave  judgment  for  the  amount  claimed  and 
interest  only  at  5  per  cent.  The  Chief  Baron  appears  to 
have  acted  upon  the  principle  that  the  rate  of  interest  was 
so  extortionate  as  to  raise  the  presumption  of  fraud  which 
the  plaintiff  failed  to  rebut  by  showing  that  the  transaction 
was  in  fact,  fair,  just  and  reasonable. 

The  judgment  of  Mr.  Justice  t)arling  in  the  case  of 
Parker  v.  Tynte  reported  in  the  Times  of  June  17th  last 
shows  that  he  takes  exactly  the  opposite  view  to  Mr. 
Justice  Ridley  in  Wiltoii  v.  Osborne,  The  action  was  on  a 
promissory  note  for  ;^2io  payable  six  months  afterdate. 
The  sum  actually  advanced  was  £\^o  with  interest  at  is. 
in  the  £  per  month.  The  contract  was  prior  to  the  Act, 
which  consequently  did  not  apply.  As  the  transaction  was 
the  result  of  a  money-lending  circular,  which  probably 
contained  the  statement  that  the  money-lender  advanced 
money  "  on  easy  terms,"  the  case  might  have  been  success- 
fully defended  on  the  principle  laid  down  by  Vice- 
Chancellor  Malins  in  Helsham  v.  Barnett  (1873)  21   W.  R. 

309. 

This  point  is  now  covered  by  the  4th  section  of  the  Act, 
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which  enacts  that  any  such  misrepresentation  shall  amount 
to  a  misdemeanour  punishable  by  **  imprisonment  with  or 
without  hard  labour  for  a  term  not  exceeding  two  years, 
or  to  a  fine  not  exceeding  five  hundred  pounds,  or  to 
both." 

The'  only  case  cited  for  the  defence  was  Chesterfield  v. 
Janssciiy  and  the  objection  that  equitable  relief  could  only 
be  given  to  an  expectant  heir  was  upheld.  The  most 
important  point,  however,  was  the  declaration  by  Mr. 
Justice  Darling  that  **  if  the  case  had  happened  so  lately 
as  to  have  come  within  the  Act  of  last  year  he  should 
certainly  have  held  that  the  interest  charged  was  excessive. 
In  future,  money-lenders  would  find  that  if  the  bargain 
was  hard  and  unconscionable  they  would  not  get  the 
money  which  in  this  case  he  would  have  to  give  judgment 
for.  In  this  case  he  could  not  say  that  the  plaintiff  had 
taken  advantage  of  the  weakness  of  the  defendant.  The 
defendant  might  have  been  a  weak  man,  but  there  was 
nothing  to  show  that  the  plaintiff  knew  it,  or  that  he  had 
taken  advantage  of  his  weakness." 

If  further  authorities  had  been  cited  the  case  might  have 
gone  differently. 

It  has  been  suggested  that  excessive  interest  should  be 
defined.  To  my  mind  this  would  be  a  fatal  mistake.  Each 
case  must  rest  upon  its  own  peculiar  circumstances.  As  I 
have  stated,  always  and  everywhere,  the  legal  maximum 
rate  of  interest  has  been  evaded. 

"  At  the  beginning  of  the  19th  century,"  writes  Mr,  W. 
M.  Harrison,  '*  there  was  scarcely  any  country  which  allowed 
contracting  parties  to  stipulate  for  more  than  a  definite 
rate  of  interest.  At  the  present  day  we  find  that  to  a  very 
large  extent  no  legal  limits  on  the  rate  of  interest  are  in 
existence,  while  on  the  other  hand  a  new  and  wider  con- 
ception of  usury  has  been  evolved  which  has  found 
expression  in  the  laws  of  several  nations." 
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This  conception,  he  says,  means  "  no  longer  merely  or 
necessarily  at  all  the  exceeding  a  rigid  maximum  rate  of 
interest,  but  any  transaction  when  one  party  was  for  some 
reason  or  another — because  of  inexperience,  for  example,  or 
some  other  unbusinesslike  characteristic — at  a  disadvantage 
in  relation  to  the  other,  and  that  other  took  advantage  of  his 
position  to  secure  excessive  profits  to  himself  Usury  for 
the  purpose  of  the  modern  law  is,  speaking  widely,  ex- 
ploitation resulting  in  an  unconscionable  bargain." 

Whatever  may  be  the  true  interpretation  of  this  section, 
a  simple  solution  of  the  difficulty  lies  in  adopting  the  prin- 
ciple applied  in  the  case  of  sales  of  reversions.  Before  the 
Sales  of  Reversions  Act,  1867,  mere  inadequacy  of  price 
was  a  sufficient  ground  for  relief,  and  the  onus  of  proving 
the  adequacy  was  thrown  upon  the  purchaser.  Since  the 
Act  the  transaction  if  bond-fide  and  without  fraud,  or  un- 
fair dealing,  stands  on  the  same  footing  as  a  sale  of  an 
interest  in  possession  and  the  o?tus  of  showing  the  want  of 
bona- fides,  or  the  existence  of  fraud,  or  unfair  dealing  on  the 
part  of  the  purchaser,  is  thrown  upon  the  vendor. 

If  the  vendor  fails  to  show  this,  the  transaction  will  stand 
good  notwithstanding  inadequacy  of  price.  But  when  the 
inadequacy  is  so  gross  as  to  be  extortionate,  the  presump- 
tion of  fraud  arises,  and  in  the  words  of  Lord  Selborne  in 
Aylesford  y,  Morris  (L.  R.  8  Ch.  App.  484),  "  The  transac- 
tion cannot  stand  unless  the  person  claiming  the  benefit  of 
it  is  able  to  repel  the  presumption  by  contrary  evidence, 
proving  it  to  have  been  in  point  of  fact,  fair,  just  and 
reasonable." 

Following  this  analogy  the  Act  might  be  amended  by 
enacting  that  excessive  interest  or  charges,  etc,  shall  not 
by  themselves  constitute  a  ground  for  relief,  but  where  they 
are  so  excessive  as  to  be  extortionate,  a  presumption  of 
fraud  shall  arise,  the  otitis  of  repelling  which,  shall  lie  upon 
the  money-lender,  who  may  do  so,  by  showing  in  fact,  that 
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under  all  the  circumstances  the  transaction  was  fair,  just 
and  reasonable. 

Breiichley  v.  Higgtns,  1900  [^2  L.  T.  Rep.  143)  is  a  case  of 
sale  of  a  reversionary  interest  in  which  Mr.  Justice  Far- 
well  held  that  the  consideration  appearing  in  the  docu- 
ments was  so  grossly  inadequate  as  to  cast  the  oniis  upon 
the  money-lender  of  showing  that  there  had  been  no  un- 
conscionable bargain.  It  is  true  that  the  borrower  had 
no  independent  advice,  but  this  fact  does  not  appear  to 
have  influenced  Mr.  Justice  Farwell's  decision  on  the  above 
point. 

Upon  appeal  this  decision  was  affirmed  (83  L.  T.  Rep. 
751).  But  as  there  were  clear  circumstances  of  fraud  the 
Court  declined  to  say  whether  the  inadequacy  alone  would 
have  been  a  sufficient  ground  for  relief.  From  the 
language  of  Vaughan  Williams  and  Romer,  L.,  JJ.  it  seems 
clear  that  apart  from  the  circumstances  they  were  of 
opinion  that  where  the  price  was  so  inadequate  as  to  be 
extortionate,  "under  many  circumstances  gross  inadequacy 
of  price  might  in  itself  be  sufficient  to  enable  the  Courts  to 
conclude  that  the  purchase  was  an  unfair  one  as  against 
the  purchaser." 

By  section  2(1)    *'A  money-lender  as  defined  by  this  Act 

[a]  Shall  register  himself  as  a  money-lender  in  accord- 
ance with  regulations  under  this  Act  ....  under 
his  own  or  usual  trade  name  and  in  no  other  name  and 
with  the  address  or  all  the  addresses  if  more  than  one,  at 
which  he  carries  on  his  business  of  money-lending  and 

[b]  Shall  carry  on  the  money-lending  business  in  his 
registered  name,  and  in  no  other  name,  and  under  no 
other  description,  and  at  his  registered  address,  or 
addresses,  and  at  no  other  address  or  addresses  ;  and 

[c]  shall  not  enter  into  any  agreement  in  the  course  of 
his  business  as  a  money-lender  with  respect  to  the  advance 
and  repayment  of  money  'or  take  any  security  for  money 
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in  the  course  of  his  business  as  a  money-lender  otherwise 
than  in  his  registered  name  ;  and 

(d)  shall  on  reasonable  request,  and  on  tender  of  a  reason- 
able sum  for  expenses,  furnish  the  borrower  with  a  copy 
of  any  document  relating*  to  the  loan  or  any  security  there- 
fore." 

Sub-sections  {a),  (b)  and  [c)  are  the  result  of  the  decision  in 
Gordon  v.  Street  (L.R.  [1899]  2  Q.  B.  641).  Here  the  plaintiff, 
the  notorious  money-lender,  Isaac  Gordon,  concealed  from 
the  defendant  his  real  name,  and  represented  it  to  be 
Addison,  and  that  Addison  was  a  person  who  advanced 
money  without  any  of  the  objectionable  features  of  a  pro- 
fessional money-lender,  and  thereby  induced  the  defen- 
dant to  borrow  ;£ioo  at  ;^5o  per  cent,  interest.  The 
defendant  on  discovering  his  real  name,  repudiated  the 
transaction,  and  in  an  action  by  Gordon  paid  the  sum 
advanced  with  interest  at  5  per  cent,  into  Court.  The 
Court  of  Appeal,  affirming  the  judgment  of  the  Judge  at 
the  trial  with  a  jury,  held  that  the  fraudulent  concealment 
of  identity  was  material,  and  gave  judgment  for  the  defen- 
dant. What  is  a  man's  own  name  is,  says  Mr.  J.  M.  Lely, 
not  always  quite  easy  to  determine.  It  would  appear  to 
mean  the  name  under  which  he  chooses  to  carry  on  his 
business. 

Attempts  have  already  been  made  to  evade  these  pro- 
visions. A  money-lender  carries  on  business  in  one  town 
under  his  registered  trade  name.  Elsewhere  he  appears 
as  a  partner  of  a  firm  under  another  registered  trade  name. 
Usually  the  other  partners  are  clerks  or  members  of  his 
family. 

The  idea  is  that  the  money-lender  thus  loses  his  identity 
in  the  other  firm  or  firms  in  which  he  figfures  merely  as  a 
partner.  For  all  practical  purposes  the  businesses  are  the 
same,  carried  on  under  different  names,  with  the  intention 
and  object  of  deceiving  the  public. 
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It  is  submitted,  however,  that  even  where  the  firm  is  a 
genuinely  distinct  business,  the  provision  that  a  money- 
lender should  carry  on  business  in  one  name  and  one  name 
only,  does  apply,  but  whether  it  would  apply  where  he  was 
also  a  member  of  a  registered  company  is  more  than 
doubtful,  unless,  indeed,  it  was  a  ''one  man  company/' 

By  sub-section  (2)  of  section  2  the  penalties  for  non- 
observance  of  the  above  provisions  are  very  severe,  but 
here  again  the  Act  has  become  mere  waste  paper  by  the 
reported  decision  of  the  Commissioners  of  Inland  Revenue 
not  to  prosecute  unregistered  money-lenders. 

The  immediate  result  of  this  decision  is,  I  learn  on  good 
authority,  that  many  professional  money-lenders  do  not 
register,  relying  upon  the  knowledge  that  their  customers 
are  men  of  such  a  social  status  as  to  preclude  them  from 
setting  the  law  in  motion  from  fear  of  an  cxposi.  On  the 
other  hand  there  appears  to  be  nothing  to  prevent  a  money- 
lender who  has  failed  to  register,  or  has  otherwise  contra- 
vened section  2  from  seeking  to  enforce  his  civil  rights.  It 
is  submitted  that  in  any  proceedings  the  money-lender 
would  be  met  by  section  i,  but  if  registration  is  desirable 
in  itself,  then  all  transactions  with  unregistered  money- 
lenders should  be  void. 

This  serious  blot  might  be  amended  by  enacting  that  all 
such  contracts  should  be  absolutely  void. 

Although  a  money-lender  is  bound  to  register  before 
commencingbusiness  theCommissioners  of  Inland  Revenue 
cannot  refuse  to  grant  a  certificate  however  long  he 
may  have  carried  on  business  unregistered,  or  whatever 
the  character  of  the  applicant.  This  defect  might  be 
amended  by  adopting  the  provisions  of  section  43  of  the 
Pawnbrokers'  Act,  1872. 

Thus  in  vulgar  language  the  bottom  has  been  knocked 
out  of  this  Act  from  which  such  great  benefits  were  antici- 
pated. 
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By  Mr.  Justice  Ridley's  decision  the  equitable  doctrine 

is  to  be  confined  to,  and  enclosed  within,  the  few  decided 

cases  in  equity  where  the  parties  are  not  heirs,  reversioners, 

or   expectants,   however   harsh   and    unconscionable    the 

transactions  in  question  may  be.     Such  a  view  is  opposed 

to  all  the  principles  of  jurisprudence  and  common-sense. 

It  would  be  folly  to  attempt  to  define  the  fraud  which  will 

give  ground  for  relief     In  the  words  attributed  to  Lord 

Eldon  in  Mortlock  v.  Bullcr^  (10  Ves.  306,)  "The  forms  of 

fraud  are  such  that  were  Courts  of  Equity  once  to  lay  down 

rules  how  far  they  would  go  and  no  further,  in  extending 

relief  against  it,  or  to  define  strictly  the  species  or  evidence 

of  it,  the  jurisdiction  would  be  cramped  and  perpetually 

eluded  by  new  schemes  which  the  fertility  of  man's  vention 

would  contrive." 

The  suggestion  originally  made  by  the  Council  of  the 
Incorporated  Law  Society  and  recommended  by  the  Select 
Committee  of  the  House  of  Commons  that  money-lending 
cases  should  be  heard  in  camera  because  in  numerous 
instances  borrowers  are  deterred  from  coming  into  court 
from  a  fear  of  exposure  is  so  alien  to  the  spirit  of  English 
judicial  procedure  that  it  has  only  to  be  stated  to  be  re- 
jected. Want  of  space  forbids  more  than  the  mere  mention 
of  the  other  recommendations  of  the  Select  Committee, 
many  of  which  are  deserving  of  serious  attention. 

The  Committee  recommended  that  the  minimum  limit 
for  all  bills  of  sale  should  be  raised  to  £^o\  that  where 
money-lending  transactions  are  ^conducted  by  means  of 
absolute  bills  of  sale  accompanied  by  hire  purchase  agree- 
ments, such  transactions  should  be  declared  either  illegal 
or  the  hire  purchase  agreements  should  be  registered  with 
the  bills  of  sale  ;  that  the  case  of  warrants  of  attorney  and 
cognovits  in  connection  with  all  loans  advanced  by  money- 
lenders should  be  abolished ;  that  the  money-lender  should 
only  be  entitled  to  sue  in  the  County  Court  of  the  district 
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where  the  borrower  resides ;  that  statutory  declarations 
should  be  made  only  before  the  registrar  of  the  County 
Court,  who  should  be  required  to  fully  explain  their  pur- 
pose to  those  making  them  ;  that  a  money-lender  should 
not  be  allowed  to  use  the  process  of  Summary  Diligence 
unless  the  borrower  is  domiciled  in  Scotland ;  that  the 
Wages  Attachment  Abolition  Act,  1870,  should  be  ex- 
tended to  persons  whose  wages  or  salary  together  with 
any  other  income  do  not  exceed  £200  per  annum,  and  that 
money-lenders  should  be  compelled  to  keep  strict  accounts 
and  to  furnish  a  clear  statement  to  the  borrower,  at  due 
date,  of  his  account.  Nearly  all  these  reforms,  however, 
are  controversial  and  must  be  the  subject  of  further  con- 
sideration. The  prime  essential  at  the  present  moment  is 
by  a  short  amending  Act  to  render  the  present  statute 
operative  in  accordance  with  the  intention  of  the  legisla- 
ture. Whatever  the  result  of  the  appeal  in  Wiltoti  v. 
OshornCy  the  equitable  doctrine  should  be  made  applicable 
upon  the  lines  indicated  ;  section  2  should  be  amended,  if 
found  necessary ;  non-registration  and  other  evasions  of 
the  Act  should  disentitle  the  money-lender  to  enforce  his 
civil  remedies,  and  prosecutions  by  the  Board  of  Inland 
Revenue  for  such  non-registration  or  other  evasions  should 
be  made  compulsory. 

It  has  been  impossible  to  deal  here  with  the  ethical, 
economic,  and  political  aspects  of  usury.  Neither  have  I 
been  able  to  touch  upon  the  position  of  money-lending 
transactions  in  British  India,  from  the  consideration  of 
which  many  valuable  lessons  may  be  derived.  With  this 
important  branch  of  the  law  of  usury  I  hope  to  deal  in  a 

subsequent  article. 

Hugh  H.  L.  Bellot. 
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VI.— CURRENT  NOTES  ON   INTERNATIONAL 

LAW. 

The  Congo  Free  State, 

The  recently  renewed  proposal  to  annex  the  Congo  State 
to  Belgium  is  not  likely  to  alter  in  any  way  the  relations 
of  that  State  to  other  nations  ;  and  indeed  the  contingency 
has  been  provided  for  from  the  beginning  of  the  indepen-^ 
dent  existence  of  the  country,  namely,  in  1884,  when  under 
the  name  of  the  International  Association  of  the  Congo 
presided  over  by  the  King  of  the  Belgians  as  a  private 
individual,  it  concluded  treaties  with  Austria,  France, 
Germany,  Great  Britain,  Holland,  Italy,  Russia,  and  the 
United  States,  in  each  of  which  it  was  provided  that  the 
Association  should  only  cede  any  portion  of  the  territory 
now  or  hereafter  to  be  under  its  Government,  subject  ta 
all  its  engagements  under  that  treaty,  as  for  example  that 
the  right  of  free  trade  secured  to  the  subjects  of  the  other 
contracting  party  should  continue  to  be  in  vigour  after 
every  cession  made  to  any  new  occupant  of  the  country^ 
Previously,  however,  in  the  same  year  the  then  President 
of  the  Association  (M.  Strauch)  had  made  a  formal  declara- 
tion to  the  French  Foreign  OflSce  that  the  Association 
would  never  cede  its  territories  on  the  Congo,  but  that  if 
it  found  itself  obliged  to  sell  them  it  would  give  the  right 
of  pre-emption  to  France ;  and  the  French  Foreign  Office 
treated  this  declaration  as  a  formal  one  binding  on  the 
Congo  State.  In  1885  at  the  Berlin  Conference  on  Africaa 
affairs,  the  Congo  State  declared  itself,  and  was  recognised 
by  the  Powers  there  represented,  as  perpetually  neutral ;. 
and  the  King  of  the  Belgians  (on  being  authorised  by 
Belgium)  assumed  the  sovereignty.  In  1887  during 
negotiations  between  France  and  King  Leopold  for 
delimiting  their  Congo  territories,  the  Congo  State  declared 
that  its  former  recognition  of  France*s  right  to  pre-emptioa 
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in  case  of  any  cession  of  its  territory  could  not  exclude  the 
prior  right  of  Belgium  (which  had  the  same  Sovereign  as 
itself),  in  this  respect,  but  it  admitted  that  it  could  not 
cede  its  territory  to  Belgium  without  imposing  on  her  the 
obligation  to  recognise  France's  right  to  pre-emption.  In 
1890  King  Leopold  ceded  to  Belgium,  in  the  event  of  his 
death,  all  his  rights  of  sovereignty  over  the  Congo  State, 
and  the  French  Government  then  notified  the  Belgian 
Foreign  Minister  (Baron  Lambermont)  that  France  main- 
tained her  right  under  the  former  declaration.  In  1894 
this  question  again  came  up  in  connection  with  the  then 
contemplated  cession  of  the  Congo  State  to  Belgium  ;  and 
a  treaty  was  signed  between  France  and  Belgium  in  which 
the  latter  recognised  formally  the  right  of  France  to  pre- 
emption of  all  its  Congolese  possessions  and  declared  that 
it  would  never  cede  them  gratuitously  (August  4th). 


One  arrangement  entered  into  by  the   Congo  State  de- 
serves especial  notice  at  the  present  time,  viz.,  that  with 
Great  Britain  in  1894  (May  14th).      In  that  treaty,  which 
delimited   the   respective   boundaries   of  the  two  parties, 
King  Leopold  recognised  the  British  sphere  of  influence  on 
the   Nile  as  defined  in  the  Anglo-German  agreement  of 
1890  and  including  the  Bahr  el  Ghazal  province  and  ex- 
tending to    10  deg.  N.,   a   line   level   with   Fashoda;  the 
British    Government   granted   a   lease    to    the    King  as 
Sovereign  of  the  Congo  of  nearly  the  whole  of  the  Bahr  el 
Ghazal  during  his  reign,  which  after  his  reign  was  to  con- 
tinue in  force  with  regard  to  so  much  of  this  territory  as 
lay    West    of    30     deg.     E.     so     long     as     the     Congo 
territory    either    independently   or  as  a    Belgian   colony 
should  remain  under  the  sovereignty  of  the  King  and  his 
successors ;  while  the  Congo  State  leased  to  Great  Britain 
a   strip    of  territory    connecting    Lake   Tanganyika  with 
Lake  Albert  Edward.     Both  these  leases  were  declared  to 
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have  no  political  objects  ;  but  on  a  protest  by  Germany, 
Great  Britain  gave  up  the  latter  lease.     This  agreement 
was  largely  neutralised   by    the    Franco-Belgian   treaty 
before  mentioned,  by  which  King  Leopold  undertook  not 
to  occupy  or  exercise  any  political  rights  in  the  Bahr  el 
Ghazal,   except    in  the   most  southerly  portion ;  and  the 
Franco-Congolese  boundary  was  declared    to   be   a  line 
passing  inside  the  British  sphere  defined  in  the  Congo  State's 
agreement  with    Great    Britain.      The    uncertainty  with 
regard  to  the  limits  of  British  and  French  influence  in  the 
Nile  Valley  was,  however,  removed  by  the   declaration  of 
June  13th,  1899,  supplemental  to  the  Niger  Convention  of 
June    14th,    1898,   under     which    France    recognized   the 
British  boundary  as  defined  in   the  British  treaties  with 
Germany  and  the  Congo  State   (so  that  the  lease  of  1894 
was  consequently  valid),  though  in  the   Bahr  el  Ghazal,  as 
part  of  a  commercial  zone,   British  and  French  subjects 
were    to    enjoy    equal   trading    rights   for    thirty    years. 
Although  the  Congo  State  has  never  taken  advantage  of 
its  rights  under  the  lease  of  1894  (owing  to  King  Leopold's 
agreement  with  France  before  mentioned),  it  would  seem 
that  that  lease  is  still    binding,  unless   it  can  be  said  that 
the  present  international  situation   in  the  Nile  Valley  has 
become  so   different  from  that   existing  at  the   time  the 
lease  was  granted,  that  its  terms  are   now   inapplicable  ; 
or,   that  Great   Britain    has   succeeded   to   the  rights   of 
France  under  the  restrictive  covenant  by  the  Congo  State 
in  its  treaty  with  her.     Neither   of  these   grounds   seem 
sufficient  for  objecting  to  the   Congolese  now  opening  up 
and  settling  the  country. 


Tran&Yaal   Conoessions. 


The  Report  of  the  Commission  appointed  to  inquire  into 
the  validity  of  concessions  granted  by  the  late  Transvaal 
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Government  to  individuals  and  corporations — which  in 
many  cases  amounted  to  monopolies  of  important  branches 
of  industry  such  as  banking,  railways,  tramways,  supply  of 
water  and  light  over  various  areas,  and  the  manufacture  of 
dynamite,  and  even  articles  of  such  general  use  and  con- 
venience as  soap,  bricks,  leather,  and  the  like — is  a  valuable 
contribution  to  a  province  of  International  law,  namely  the 
**  succession "  of  one  State  to  another,  and  the  rights 
and  liabilities  springing  therefrom,  on  which  the 
opinion  of  jurists  is  not  explicit  and  there  has  been  little 
illustration  in  practice.  The  principles  stated  by  the  Com- 
missioners as  guiding  their  recommendations,  and  the 
course  of  procedure  they  adopted,  do  not  seem  to  be  open 
to  any  objection  from  the  point  of  view  of  International 
law.  

Strictly,    according    to     International    law,     the    new 
Government  is  only  bound  to  recognise  as  binding  upon  it 
such  acts  and  obligations  as  would  have  bound  its  prede- 
cessor.     In   Ruber's    words   [S  fan  fen  sticcession^  p.    150), 
while    privileges,     concessions,    patents,    and     the    like, 
granted   by  the    former    Government,  continue    in   force 
until  revoked,  mere  hopes,  expectations,  options,  and  con- 
cessions  which    have    an  illegal  origin,     or   which   have 
existed  on  sufferance,  do  not  pass  any  rights  against  the 
successor.   In  English  law,  upon  an  annexation  of  territory 
by  the  Crown,  the  rule,  no  doubt,  is  that  no  right  of  action 
is  given  in   the  municipal    Courts   against  the  annexing 
Government  in  favour  of  persons  claiming  under  a   grant 
(even  though  valid)  from  the  former  Government,  although 
the  claimants  are  British  subjects ;  their  only  remedy  is  by 
Petition  of  Right  to  the  Crown.     This  remedy  is  not,  how- 
ever, probably  open  to  neutrals,  who  must  resort  to  diplo- 
matic action  by  their  Governments;  but  their  Governments 
have  the  right  to  expect  that  the  annexing  Goverrinient  wjH 
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fulfil  its  predecessors'  just  obligations,  in  the  same  way  that 
British  Courts  allow  a  Government  which  succeeds  another 
to  enforce  the  rights  of  its  predecessor  against  private 
persons  [United  States  v.  McReUy  L.R.,  Eq.  327).  The  judg- 
ments of  the  Supreme  Court  of  the  United  States  (which, 
owing  to  its  power  of  interpreting  the  provisions  of  treaties 
equally  with  statutes,  and  the  series  ofacquisitionsof  terri- 
tory by  the  Union,  has  had  unique  opportunities  of  adjudi- 
cating upon  the  validity  of  claims  to  concessions  granted 
by  the  former  Governments  of  annexed  territories)  contain 
some  valuable  guiding  principles  in  this  connection.  That 
Court  has  declared  that  express  provision  in  a  treaty  of 
cession  is  not  required  in  order  to  protect  private  property 
in  ceded  territory  ;  that  the  law  of  the  ceded  territory  can 
be  examined  in  order  to  see  whether  concessions  claimed 
under  grants  from  the  former  Government  are  valid, 
whether  Congress  has  by  Act  submitted  the  titles  to  lands 
so  claimed  to  judicial  cognizance  (as  in  some  cases),  or 
even  without  such  statutory  power ;  that  equitable  titles  as 
well  as  legal  ones  should  be  recognised,  and  the  grant  need 
not  be  shown  to  have  complied  with  every  legal  formality  ; 
that  inchoate  rights  are  of  imperfect  obligation,  and  affect 
only  the  conscience  of  the  Sovereign,  not  being  of  such  a 
nature  (until  the  Sovereign  gives  them  a  validity  and  effi- 
ciency which  they  did  not  before  possess),  as  a  court  of  law 
or  equity  could  enforce  or  recognise  ;  and  that  a  definitive 
title  to  a  concession  which  had  not  received  complete 
validity  under  the  former  Government  may  be  confirmed 
by  the  Supreme  Court  under  powers  given  by  Act  of  Con- 
gress. It  has  also  declared  generally,  that  in  deciding  on 
such  claims  the  Court  is  guided  by  the  words  of  treaties  (if 
any),  the  law  of  nations,  the  laws,  usages,  and  customs  of 
the  former  Government,  and  that  the  United  States  desire 
to  act  in  such  cases  as  a  great  nation,  not  seeking,  in  ex- 
tending their  authority  over  the  ceded  country,  to  enforce 
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forfeitures,  but  to  aiFord  protection  and  security  to  all  just 
rights  which  could  have  been  claimed  from  the  Government 
which  they  supersede.  A  liberal  view  has  accordingly 
prevailed  in  its  decisions  on  claims  to  concessions  in 
Louisiana,  California,  Florida,  and  Mexico. 


In  one  of  the  many  concessions  investigated,  namely, 
that  of  the  Netherlands  South  Africa  Railway  Company,  a 
company  having  its  domicile  and  seat  of  administration  in 
Holland,  the  interesting  point  has  been  raised  whether  a 
company  trading  in  a  hostile  country,  but  directed  by  a 
neutral  administration  in  a  neutral  country,  is  liable  to  have 
its  property  confiscated  on  account  of  the  active  assistance 
rendered  by  its  local  administration  and  staff  to  the  hostile 
Government,  which  under  a  power  reserved  to  it  in  the 
contract  of  concession  took  over  the  whole  working, 
personnel  and  viatiriel,  of  the  railway  on  the  outbreak 
of  war,  and  commandeered  for  active  warlike  pur- 
poses the  services  of  its  staiF  of  ^,700  men,  of  whom  623 
were  Africanders,  and  1,536  Hollanders,  though  all 
nationalities  were  represented  in  it.  In  ordinary  circum- 
stances the  great  bulk  of  the  profits  of  working  went  to 
the  Government,  and  it  had  the  right  of  expropriation  on 
terms.  The  Commissioners  have  recommended  that  the 
company  should  be  held  liable  for  the  acts  of  their  local 
administration  and  staiF  who  were  admittedly  actively 
belligerent  in  transporting  military  materials  and  per- 
forming military  services  for  the  Transvaal  Government, 
and  that  by  analogy  to  the  case  of  a  neutral  ship-carrying 
contraband  of  war,  the  company's  property  should  be  con- 
fiscated without  compensation,  just  as  a  State-owned 
railway  would  have  been,  with  the  exception  that  the 
debenture  holders  whose  conduct  had  been  innocent  and 
who  had  the  guarantee  of  the  Transvaal  Gpvernrnent  for 
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their  principal  (which  had  built  the  railway),  and  interest, 
should  receive  favourable  consideration. 


This  recommendation  has,  as  was  only  to  be   expected, 
led  to  a  protest  from  the  neutral  shareholders,  which  seems 
well  founded.     In  war  the  position  of  property  on    land   is 
admittedly  different  from  what  it  is  at  sea.     In   a  prize 
court  the  property  of  any  person  or  corporation  trading  in 
a  hostile  country  or  connected  with  such  trade  is  liable  to 
condemnation,  but  it  is  not  suggested  that  this  principle  is 
applicable  in   the  present  case.     Even   in   such   a   court, 
carriage  of  contraband  by  a   neutral   ship   to   which   her 
owners  are  not  privy  does  not  render  her  liable   to  confis- 
cation, but  only  to   loss  of  freight  and  expenses ;    and  it 
would  hardly  seem  equitable  to  hold  that  the  owners  of  a 
railway  compulsorily  taken  possession  of  by  the  hostile 
Government  are  privy  to  its  being   used  for  carriage   of 
contraband.     The  power  reserved  to  the  hostile   Govern- 
ment to  make  use  of  the  railway  on  the  outbreak  of  war 
seems  to  make  it  immaterial  what  part  was  taken  by  the 
local  management  of  the  railway  (if  their  acts  bind  the 
company)  which  was  not  traceable  to  the  neutral  adminis- 
tration abroad.     The  representatives  of  the  foreign  share- 
holders have  pointed  out  that  in  the  case  of  the  Alsace- 
Lorraine  railways  in  the  Franco-German  war  of  187 1,  the 
rights  of  the  shareholders   were   respected,   and  the  full 
value  of  the  shares  was  paid  by  Germany ;  but  in  that  case 
there  was  no  complaint  of  unneutral  conduct.  Considering 
the  vast  amount  of  British  and  foreign  capital  invested  in 
similar  undertakings  in  every  State,  it  might   constitute  a 
dangerous  precedent  to  allow   a  belligerent  to  confiscate 
the  property  of  neutrals  because  of  unneutral  acts  done  by 
their  local  agents  clearly  outside  the  scope  of  their  duties, 
for  which  the   responsibility  is  not  brought  home  to  the 
controlling  administration  in  neutral  territory.     From  the 


Digitized  by 


Google 


486  CUKRENT  NOTES  ON  INTERNATIONAL  LAW. 

point  of  view  of  expediency,  as  well  as  justice,  our  Govern- 
ment will  no  doubt  be  willing  to  recognise  the  right  of  the 
shareholders  to  a  certain  amount  of  compensation  on 
expropriation.      

Compensation  to  Deported  Neutrals. 

The  Commission  now  investigating  the  claims  of  neutral 
subjects  for  compensation  in  respect  of  their  deportation 
from  South  Africa  to  Europe  by  the  British  military 
authorities  announced  at  the  outset  of  their  enquiry  that 
they  would  proceed  on  the  general  assumptions  (i)  that  a 
General  commanding  an  army  in  the  field  has  the  right  to 
remove  or  expel  during  hostilities  from  the  theatre  of  war 
all  persons  whose  presence  he  may  consider  dangerous 
prejudicial  or  inconvenient  upon  military  considerations, 
and  to  deport  them  to  such  a  distance  as  will  prevent  their 
return  ;  and  (2)  that  every  State  has  the  right  to  expel  aliens 
whose  presence  it  considers  dangerous.  They  have  thus 
decided  that  persons  merely  deported  from  one  part  of 
South  Africa  to  another  have  no  right  to  compensation 
from  the  British  Government ;  but  that  they  will  take  into 
consideration  any  unnecessary  hardships  caused  by  depor- 
tation, and  will  recommend  an  amount  of  compensation 
enough  to  make  good  the  direct  loss  sustained  by  such 
persons  owing  to  the  action  of  the  military  authorities. 


It  is  now  a  recognised  principle  of  International  law 
that  a  Government  is  not  responsible  for  injuries  done  to 
its  own  subjects  or  to  foreign  subjects  in  the  course  of 
insurrection  or  civil  commotion  or  international  war. 
Thus  a  claim  by  England  for  compensation  to  be  made  to 
British  subjects  for  losses  suffered  during  the  revolutions 
in  Naples  and  Florence  in  1850  was  successfully  protested 
against  by  Austria  and  Russia.  In  1851  the  United 
States  refused  as  a  matter  of  principle  to  make  compensa- 
tion for  injuries  done  to  Spanish  subjects  in  a  riot  at  New 
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Orleans,  although  they  made  reparation  for  disrespect 
shown  to  the  Spanish  flag  and  the  house  of  the  Spanish 
Consul  which  was  under  their  protection,  and  during  the 
American  Civil  War  all  the  European  Governments 
refused  to  demand  compensations  for  injuries  inflicted  by 
the  forces  of  the  United  States  upon  the  property  of  their 
subjects.  Usually,  however,  compensation  is  made  as  an  act 
of  grace  by  the  Government  to  subjects  of  other  nations  in 
such  cases.  In  1871  the  French  Assembly  voted  an 
indemnity  for  the  relief  of  all  sufierers  by  the  war  whether 
Frenchmen  or  foreigners.  Italy  and  France  mutually 
made  compensation  for  injuries  done  to  their  respective 
subjects  in  the  riots  at  Aigues  Mortes  and  Genoa  in  1892  ; 
and  recently  the  United  States  paid  an  indemnity  to  the 
representatives  of  Italians  who  had  lost  life  or  property  in 
riots  at  New  Orleans. 


The  most  recent  illustration  of  the  second  assumption 
above  stated  is  the  case  of  the  expulsion  of  Mr.  Ben  Tillett 
from  Antwerp  in  1896  by  the  Belgian  Government  which 
on  reference  to  arbitration  decided  in  favour  of  the 
Belgian  Government  on  the  ground  that  their  action  was 
justifiable  upon  grounds  of  public  order.  In  English  law 
it  is  a  moot  point  whether  the  Crown  possesses  power  by 
prerogative  to  expel  any  ** alien  amy"  from  the  kingdom 
or  to  exclude  him  from  entering  it.  This  cannot  be  justified 
as  an  act  of  state,  and  probably  can  only  be  done  under 
special  statutory  power. 


The  right  of  angary,  or  the  right  of  a  belligerent  to  use 
or  destroy  the  property  of  neutrals  even  when  only 
temporarily  within  the  hostile  territory  with  a  reservation 
of  indemnification  was  asserted  by  the  Germans  in  the  war  of 
1 870- 1 87 1  (Hall  p.  766).  In  a  case  duringthe  same  war  before 
the  French  Prize  Court,   the  owners  of  neutral  property 
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on  board  a  German  ship,  which  had  been  destroyed  by  its 
French  captors  instead  of  being  brought  into  port  because 
they  could  not  spare  a  prize  crew  for  her,  were  refused  an 
indemnity  on  the  ground  that  the  provision  of  the  Declara- 
tion of  Paris  that  *'  neutral  goods  on  board  an  enemy's 
vessel  cannot  be  seized"  did  not  import  that  an  indemnity 
can  be  claimed  for  injury  caused  either  by  a  legally  valid 
capture  of  the  ship  or  by  acts  of  war  accompanying  or 
following  the  capture  (Hall,  p.  744;  Calvo  :  2,817).  It  is, 
however,  important  that  the  rights  of  neutrals  should  be 
upheld  to  the  full  extent  contemplated  by  the  Declaration 
of  Paris  and  the  practice  in  land  warfare ;  and  that  inter- 
ference with  their  persons  or  property  should  only  be 
allowed  under  pressure  of  a  real  military  necessity. 


Exterritorial    Post  Offices. 

The  protest  made  by  the  Turkish  Government  against 
the  continuance  of  the  foreign  post  offices  in  Turkey, 
though  now  withdrawn,  has  at  least  called  attention  to  the 
anomaly  of  a  State  which  is  a  party  to  the  General  Postal 
Union  being  obliged  to  allow  ex-territorial  post  offices  for 
foreigners.  Lord  Cranborne  has  explained  that  the 
practice  originated  under  the  Russo-Turkish  treaty  of  1783, 
under  which  the  Russian  mails  have  been  distributed  by  a 
special  Russian  post  office  in  the  Consulate  General  for 
many  years  ;  that  French,  British,  and  German  post  offices 
were  subsequently  established  on  the  ground  that  these 
States  had  the  same  privileges  as  Russia  under  their 
treaties  with  Turkey  ;  that  the  special  British  post  office  in 
Constantinople  is  only  available  for  letters,  and  that 
articles  dutiable  or  seat  by  parcel  post  go  through  the 
Turkish  Custom  House  ;  and  that  the  arrangement  was  of 
long  standing  and  was  rendered  necessary  by  the  absence 
of  security  that  the  Turkish  Government  could  efficiently 
replace  the  foreign  post  offices. 
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There  is  no  express  provision  on  the  subject  in  the 
Capitulations  (1675-1817)  which  only  gave  British  subjects 
all  rights  then  granted  to  the  Venetians  and  other 
foreigners;  but  the  treaty  of  1861  gave  them  all  the  rights 
granted  by  the  Porte  to  subjects  of  the  most  favoured 
nations.  The  Russo-Turkish  treaty  of  1783  (which  put 
Russians  on  the  same  terms  as  French  and  British  subjects 
under  the  Capitulations)  does  not  in  terms  confer  the 
privilege  unless  this  meaning  can  be  given  to  a  provision 
that  *'  in  order  to  facilitate  the  commerce  of  the  subjects  of 
the  contracting  parties,  as  well  as  their  neutral  corres- 
pondence, the  Sublime  Porte  engages  to  provide  for  means 
of  celerity,  safety,  and  convenience  of  the  post  and  the 
Russian  couriers  who  come  and  go  to  the  frontiers  of 
Russia,  and  the  Russian  Court  engages  to  the  same  effect  " 
(Art.  76).  Probably  the  existence  of  these  special  post 
offices  is  due  to  the  practice  of  treating  the  privilege 
accorded  to  the  correspondence  of  the  embassies  and  con- 
sulates as  covering  the  private  correspondence  of  subjects 
of  their  respective  countries  carried  by  the  same  means. 
Other  examples  of  ex-territorial  post  offices  (under  the 
Postal  Union),  all  of  which,  however,  are  in  countries 
not  members  of  the  Postal  Union,  are  afforded  by  the 
French,  British,  German,  and  Japanese  post  offices  at 
Shanghai  and  other  treaty  ports  in  China,  the  British, 
Spanish  and  French  ones  at  various  places  in  Morocco, 
the  Italian  ones  at  Tripoli  and  Tunis,  that  of  Great  Britain 
at  Muscat,  and  that  of  France  in  the  Society  Islands. 


The  United  States  Insular  Cases. 

In  connection  with  the  International  law  of  doctrine  of 
State  succession  mentioned  on  page  482,  it  may  be  noticed 
that  the  Supreme  Court  of  the  United  States  has  been  called 
upon  recently  to  decide  certain  questions  of  the  highest  im* 
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portance  in  the  Constitutional  law  of  the  United  States 
arising  out  of  the  acquisition  of  Porto  Rico  and  their  occu- 
pation of  Cuba  and  the  consequent  relation  of  these  islands 
to  the  States  and  Territories  of  the  Union.  In  Dowries  v.  Bid- 
welly  the  Court,  by  a  majority  of  one  vote  in  a  tribunal  of 
nine  members,  has  decided  that  Porto  Rico,  while  in  an 
international  sense  not  a  foreign  country  as  being  subject 
to  the  sovereignty  of  and  being  owned  by  the  United 
States,  is  a  foreign  country  in  a  domestic  sense,  so  that  all 
the  provisions  of  the  Constitution  do  not  apply  to  it,  and  a 
tariff  upon  trade  between  Porto  Rico  and  the  United 
States  is  consequently  lawful,  that  island  not  having  been 
incorporated  into  the  United  States,  but  being  merely  ap- 
purtenant thereto  as  a  possession.  In  another  case,  De  Lima 
V.  Bidwclly  the  same  Court  had  held,  that  for  the  purposes 
of  the  Tariff  Act,  Porto  Rico  had  ceased  to  be  a  foreign 
country,  and  had  become  a  domestic  territory  of  the  United 
States.  The  same  court  had  previously  (180  U.S.  119J 
held  that  Cuba  was  a  foreign  country  or  territory  for  the 
purposes  of  the  Act  of  Congress  of  June  6th,  1900,  the 
United  States  having  disclaimed  any  disposition  or  inten- 
tion to  exercise  sovereignty,  jurisdiction,  or  control  over 
Cuba  except  for  its  pacification,  and  having  asserted  its 
determination  when  that  was  accomplished  to  leave  the 
government  and  control  of  the  island  to  its  people,  although 
as  between  the  United  States  and  all  foreign  nations  Cuba 
was  treated  as  if  it  were  conquered  territory. 

By  International  law  the  nature  of  the  relations  existing 
between  a  State  and  the  territories  which  it  has  acquired, 
occupied,  or  annexed,  is  immaterial  so  far  as  other  nations 
are  concerned.  Mere  occupation  or  control  is  enough  to 
give  the  full  rights  and  duties  of  a  territorial  sovereign  and 
to  substitute  the  occupying  or  controlling  State  for  the 
former  sovereign  of  that  territory.  International  law  recog- 
nises the  principle  of  **  succession  "  in  treaties,  where  one 
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party  toa  treaty  has  become  incorporated  in  another  State ; 
but,  according  to  the  more  general  opinion  this  effect  is 
only  allowed  to  ''territorial  "  treaties,  such  as  treaties  re- 
lating to  boundaries,  the  navigation  of  rivers,  railways  and 
the  like,  while  treaties  of  a  personal  or  political  character* 
such  as  those  relating  to  alliances,  subsidies,  and  commerce 
are  not  considered  to  bind  the  new  sovereign  or  the  other 
party.  The  continuance  of  treaties  relating  to  subjects  of 
law,  such  as  those  dealing  with  the  post,  literary  and 
artistic  property,  and  extradition,  seem  to  depend  upon  the 
special  conditions  of  law  and  administration  of  the  States 
concerned,  and  unless  a  change  is  soon  announced  other 
States  are  considered  to  be  justified  in  treating  the  arrange- 
ments made  with  the  old  State  as  continuing  with  the  new. 
The  obligations  of  the  old  State  which  pass  to  the  new 
sovereign  only  apply  to  the  territory  comprised  in  the  old 
State  ;  but  the  already  existing  treaties  between  the  new 
sovereign  and  other  States  apply  to  the  newly  acquired 
territory  (see  Huber  :  Staaien  succession,  p.  153). 


Recent  Cases. 

In  the  case  of  Driefontein  Consolidated  Mines  v.  Janson 
(see  Ante,  Vol.  XXV.,  491)  the  Court  of  Appeal  by  a 
majority  have  upheld  the  judgment  of  Mr.  Justice  Mathew 
in  favour  of  an  owner  of  exported  gold  bars  seized  by 
agents  of  the  late  Transvaal  Government  in  its  transit 
from  that  country,  who  had  insured  it  with  the  defendant 
against  •*  enemies,  pirates,  rovers,  arrests  of  all  kings, 
princes,  and  people,  etc."  (the  ordinary  Lloyds'  policy 
clause).  The  Master  of  the  Rolls  based  his  judgment 
chiefly  on  the  ground  that  neither  the  plaintiff,  although 
a  Company  registered  in  South  Africa,  nor  the  persons  to 
whom  the  beneficial  interest  in  the  gold  belonged  and 
who  were  not  resident  in    the  Transvaal    were   enemies 
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of  this  country  at  the  time  of  the  seizure,  as  a  state  of 
war  did  not  then  exist.  Lord  Justice  Vaughan  Williams 
dissented  on  the  ground  that  it  was  against  public  policy 
for  a  British  subject  to  be  obliged  to  indemnify  the 
subject  of  a  foreign  enemy  against  a  loss  caused  by  the 
act  of  that  subjects  Government,  and  doubted  whether  an 
agreement  by  the  parties  (in  order  to  get  the  action  tried) 
that  the  war  should  be  treated  as  at  an  end  could  over- 
ride the  principle  of  International  law,  that  a  hostile 
alien  could  not  sue  in  a  British  Court  until  the  war  was 
at  an  end  ;  but  Lord  Justice  Romer,  agreeing  with  the 
Master  of  the  Rolls,  pointed  out  that  with  the  annexation 
of  the  Transvaal  this  last  difficulty  was  removed.  If,  as 
according  to  the  modern  theory  and  practice,  annexation 
leaves  all  private  legal  rights  in  full  force,  it  should  also 
have  the  legal  consequence  of  bringing  into  force  again  the 
legal  remedies  arising  out  of  legal  relations  between  the 
subjects  of  mutually  hostile  States,  which  in  English  law 
are  only  suspended  and  not  cancelled  by  the  outbreak  of 
war. 

In  Attorney  General  v.  Winans  (83  L.T.,  634),  a  case 
depending  on  domicile,  it  was  held  that  where  a 
foreigner  by  his  acts  justifies  the  assumption  that  he 
intends  to  make  his  home  for  an  indefinite  time  in 
England,  an  English  Court  can  hold  that  he  has  acquired 
a  domicile  of  choice  here.  In  In  re  Megret  {\\(^q\\  i  Ch. 
547),  where  an  English  woman  married  a  domiciled 
Frenchman,  and  English  personalty  was  made  subject  to 
a  settlement  drawn  in  English  form  with  English  trustees 
and  giving  the  wife  power  to  deal  with  the  property,  the 
Court  held  that  the  settlement  was  governed  by  English 
law,  and  the  wife  could  dispose  of  it  free  from  the 
limitations  imposed  by  French  law. 

G.  G.  Phillimore. 
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The  well-known  legal  maxim  nemo  debet  bis  vexari  pro 
ufid  et  cade m  causa  has  received  some  further  elucidation  in 
the  lately-decided  case,  Pickford  (A pp.)  v.  Corsi  (Resp.) 
([1901]  2  K.B.  212).  An  information  had  been  preferred 
against  Corsi,  the  respondent,  by  Pickford,  the  appellant, 
at  acourtof  summary  jurisdiction,  under  section  33  of  the 
Pawnbrokers'  Act,  1872  (35  &  36  Vict.  c.  93),  charging 
him  with  knowingly^  and  designedly  pawning  with  Pick- 
ford, the  appellant,  who  was  a  pawnbroker,  two  rings,  the 
property  of  another  person  (a  lady)  without  her  consent. 
The  information  was  dismissed.  The  owner  of  the  rings 
had  previously  charged  Corsi,  the  respondent,  with  steal- 
ing the  rings,  and  he  had  been  summarily  convicted 
thereof.  Pickford,  the  appellant,  however,  declined  to 
give  up  the  rings  to  the  owner,  and  she  thereupon  issued  a 
summons  against  him  under  section  27  of  the  Metro- 
politan Police  Courts  Act,  1839  (2  &  3  Vict.  c.  71)  for  un- 
lawfully refusing  to  deliver  the  rings  to  her.  Pickford 
was  ordered  to  deliver  up  the  rings  to  the  owner  on  pay- 
ment by  her  of  ;£3,  they  having  been  pawned  for  £6, 
This  Pickford  did.  The  information,  which  was  dismissed, 
sought  to  cause  Corsi  to  be  punished  for  his  illegal 
pawning,  but  the  magistrate  thought  that  Corsi,  having  been 
convicted  of  the  larceny  of  the  rings,  could  not  be  convicted 
of  another  offence  in  respect  of  the  same  property  and  upon 
the  same  facts.  The  Divisional  Court  (Lord  Alverstone,  C.J., 
and  Lawrance,  J.),  however,  remitted  the  case  to  the  magis- 
trate for  reconsideration  holding  that  the  fact  of  Corsi,  the 
respondent,  having  been  convicted  of  larceny  of  the  rings 
did  not  prevent  proceedings  being  taken  against  him  under 
section  33  of  the  Pawnbrokers'  Act,  1872.  There  is  a 
broad  distinction  between  cases  in  which  the  same  facts 
and  evidence  go  to  establish  the  same  offence,  and  cases  in 
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which  they  establish  different  oiFences  of  different  degree. 
InFanceUv.Bierman{[i8g/],  14  Times  L.K.,  148),  it  was  held 
that  the  pawnbroker  is  a  person  injured  under  section  33 
of  the  Pawnbrokers*  Act,  1872,  and  the  offence  against  the 
pawnbroker  is  a  separate  offence  from  that  against  the 
owner  of  the  property.  The  magistrate  was  wrong  in 
thinking  that  a  second  prosecution,  upon  the  same  evidence, 
was  barred  like  a  second  prosecution  for  the  same  offence, 
for  this  distinction  was  most  clearly  pointed  out  by  the 
Court  for  Crown  Cases  Reserved  in  the  exhaustive  judg- 
ments in  the  important  case  of  Reg.  v.  Ol/is  ([1900]  2  Q.B., 
758-780}. 


The  Court  of  Appeal  (Smith,  M.R.,  Collins  and  Romer, 
L.JJ.)  affirmed  the  decision  of  Mathew,  J.,  in  Levitt  and 
Thornton  v.  Hamblet  ([1901]  2  K.B.,  53).  The  plaintiffs 
brought  the  action  against  the  defendants  to  recover 
damages  for  breach  of  contract  to  purchase  300  shares  in 
a  particular  company.  The  plaintiffs  were  jobbers  on  the. 
Stock  Exchange.  The  defendant  instructed  P.,  a  broker 
on  the  Stock  Exchange,  at  the  mid-December  account,  to 
carry  over  640  shares  of  the  same  company  for  him  for  the 
end  of  December  account.  P.  carried  over  890  of  these 
shares,  with  various  jobbers,  for  the  plaintiffs  and 
for  others.  300  shares  were  carried  over  with  the 
plaintiffs  at  ;^57,  and  P.  alleged  that  he  had  appro- 
priated these  to  the  defendant.  On  the  15th  December, 
P.  was  declared  defaulter  on  the  Stock  Exchange, 
and  the  official  assignee  fixed  the  hammer  price  of 
the  shares  at  ;£57,  in  accordance  with  the  Stock  Exchange 
Rules.  It  was  proved  at  the  trial  that  by  the  usage  of  the 
Stock  Exchange,  when  a  broker  becomes  a  defaulter  the 
customer  was  bound  to  complete  a  contract  which  the 
broker  had  n^ade  for  the  customer  with  a  ^'obber,  either 
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with  the  jobber  direct,  or  through  another  broker,  and  that 
the  customer  had  no  option  to  close  the  transaction  at  the 
hammer  price  without  the  consent  of  the  jobber.  The 
Court  held  that  the  customer  had  no  option  to  close  the 
transaction  at  the  hammer  price,  that  there  was  privity  of 
contract  between  the  pJaintiffs  and  the  defendant,  and  that 
the  transaction  was  not  closed  between  them  by  the  opera- 
tion of  the  Stock  Exchange  Rules.  This  decision  follows 
that  of  Anderson  and  Co.  v.  Beard  (  [1900]  2  Q.B.  260),  a  case 
where  it  had  been  assumed  that  there  was  an  option  in  a 
customer,  after  the  broker  had  been  declared  a  defaulter,  to 
close  at  the  hammer  price,  and  Beckhiisofi  and  Gibbs  v. 
Hamblel  [[_iqoo]  2  Q.B.  18),  where  it  was  held  that  there 
is  privity  between  the  jobber  and  the  customer,  and  ex 
parte  Grants  In  re  Plumbly  (13  Ch.  D.  667),  where  it  was 
held  that  certain  Rules  of  the  Stock  Exchange  apply  to  the 
domestic  affairs  of  the  Stock  Exchange  and  do  not  apply 
to  the  outside  public. 


The  Divisional  Court  in  Bland  (Pet.)  v.  Buchanan  (Resp.) 
([1901]  2  K.B.  75)  decided  that  an  outgoing  Mayor  is 
entitled  to  vote  as  a  Town  Councillor  at  the  election  of  the 
new  Mayor,  and  if  the  votes  are  equal,  he  can  also  give  a 
casting  vote.  This  decision  follows  the  judgment  of  two 
judges  in  an  election  petition,  Nell  v.  Longbottom  ( [1894]  i 
Q.B.  767).  As  to  the  vote  of  the  outgoing  Mayor,  the 
general  policy  of  the  Municipal  Corporations  Act  1882 
(45  &  46  Vict.  c.  50)  seems  to  be  to  retain  the  Mayor  in 
office  until  his  successor  has  been  appointed.  As  to  the 
casting  vote,  although  there  is  nothing  in  the  Statute 
authorising  it,  it  is  a  convenient  course  to  be  pursued,  and 
the  judgment  of  the  Divisional  Court  in  the  above- 
ipentioned  case  has  now  made  it  law, 
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In  Dniry  v.  N,E,  Railway  Company  ([1901]  2  K.B.  322;, 
the  Divisional  Court  held  that  the  County  Court  Judge  at 
Hovvden  was  wrong  in  his  law,  in  deciding  where  a 
passenger  got  out  of  a  railway  carriage,  and  left  the  door 
open,  and  the  plaintiff  (another  passenger)  sitting  in  the 
carriage  put  out  his  hand  and  the  door  was  shut  on  it  by  a 
servant  of  the  company  who  came  from  behind  where 
the  plaintiff  was  sitting,  that  there  was  evidence  of  ne^^. 
igence. 


Again,  the  same  Court  decided  in  Duckworth  v.  Lanca- 
shire and  Yorkshire  Railway  Company  (iii  L.  T.  11)  that 
where  the  plaintiff  took  a  ticket  by  a  train,  which  usually 
occupies  three  minutes  in  travelling  from  R.  to  B.,  but  on 
the  occasion  in  question  was  stopped  en  roule^  owing  to  the 
signal  being  against  it,  through  the  negligence  of  the 
signalman,  and  was  twenty-two  minutes  late  in  reaching 
B.,  and  the  plaintiff  (a  weaver)  lost  his  day's  work  thereby, 
he  could  not  recover  damages.  There  was  no  denial  on 
the  part  of  the  Company  that  the  signalman  had  been 
guilty  of  negligence,  but  they  relied  on  the  fact  that  the 
ticket  was  issued  "  subject  to  the  regulations  contained  in 
the  Company's  time  tables."  These  regulations  contained 
[inter  alia)  a  notice  that  the  Company  would  not  "  under 
any  circumstances  be  held  responsible  for  delay  or  deten- 
tion however  occasioned,  or  any  negligence  arising  there- 
from." This  decision  is  in  conformity  with  Le  Blanche  v. 
Z.  and  N,  TV.  Railway  Company  (i  C.  P.  D.  286)  and  with 
McCartan  v.  The  N,E.  Railway  Company  (54  L.  J.  Rep.  441), 
the  rule  of  law  being  that  the  conditions  in  time  tables 
form  part  of  the  contract.  It  would  appear  from  this 
that  the  law  relating  to  the  liability  of  Railway  Companies 
in  regard  to  passengers  requires  amendment  on  the  lines 
of  the  R^ailway  and  Can^l  Traffic  Act,  1854, 
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Another  case  of  want  of  evidence  of  survivorship 
occurred  in  In  Bonis  Beynon  \^\\o  L.T.  428),  where  Beynon 
and  his  wife,  being  engaged  as  missionaries  under  the 
British  and  Foreign  Bible  Society  in  North  China,  were 
massacred  on  July  9th,  1900.  There  was  not  the  least 
doubt  but  that  the  unfortunate  victims  and  their  three 
children  were  then  put  to  death  by  the  Chinese,  but  there 
was  no  evidence  of  who  died  first.  The  Court  of  Probate 
(Barnes,  J.),  following  In  Bonis  Wainwright  (i  Sw.  &  Tr. 
257),  granted  administration  of  the  personal  estate  of  B.  to 
his  father  as  next  of  kin,  and  of  the  personal  estate  of  B/s 
wife  to  her  sister  as  next  of  kin.  There  is  a  similar  case 
/;/  Bonis  Ewart  (i  Sw.  &  Tr.  258),  arising  out  of  the 
massacre  of  Europeans  at  Cawnpore,  by  Nana  Sahib,  in 
1857  5  but  the  Court  has  not  always  so  decided.  In  Sillick 
V.  Booth  (i  Y.  &  C,  C.C.  126),  where  two  brothers  were  lost 
at  sea  together,  one  of  them  being  of  the  age  of  twenty- 
eight  and  the  other  under  twenty-one,  without  any  evi- 
dence of  circumstances  to  indicate  the  survivor,  Vice- 
Chancellor  Knight  Bruce  held  that  the  elder  brother,  as 
the  stronger  and  more  experienced  sailor,  must  be  pre- 
sumed to  have  survived  the  younger. 


The  earliest  reported  instance  of  disputed  survivorship 
had  reference  to  a  father  and  son,  who  were  condemned  to 
death  for  a  felony,  and  were  hanged  together  out  of  the 
same  cart.  If  the  son  survived,  his  wife  was  entitled  to 
dower  out  of  the  lands  in  question ;  and  the  jury  having 
found  that  the  son  struggled  longest,  he  was  adjudged  to  be 
the  survivor,  and  his  wife  had  her  dower  [Broughton  v.  Ran- 
dallyCroke's  R.  Temp.  Eliz.,  503).  But  the  most  celebrated 
case  in  English  law  books  is  that  of  General  Stanwix,  who 
perished  at  sea,  with  his  only  daughter  and  his  second  wife, 
on  the  passage  from  England  to  Ireland,  when  all  on  board 
were  lost,  and  no  evidence  whatever  could  be  obtained  for 
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the  guidance  of  the  Court  (Fearne's  Posthumous  Works,  35). 
The  question  was,  whether  or  not  General  Stanwix  sur- 
vived his  daughter ;  and  there  were  three  contingencies: 
either  the  daughter  survived  the  father,  or  the  father  the 
daughter,  or  both  perished  at  the  same  instant.  In  1772 
the  question  of  survivorship  between  them  was  argued  in 
the  Court  of  Chancery  on  behalf  of  the  representatives  of 
each  party,  but  there  was  no  positive  evidence  of  any  kind 
and  the  arguments  upon  the  probabilities  are  said  to  have 
been  so  perplexing  that  the  Court  avoided  a  decision ; 
eventually  the  case  was  compromised  on  the  recommenda- 
tion of  Lord  Mansfield,  who  said  that  there  was  no  legal 
principle  on  which  he  could  decide  it  (Hubback,  On  Succes- 
sion 1 89).  The  accounts  of  famine  at  sea  prove  that  the  young 
(not  adult),  die  of  hunger  before  the  old ;  on  the  principle 
that  those  to  whom  aliment  performs  the  two-fold  function, 
of  affording  sustenance  and  the  means  of  growth,  are  most 
acutely  sensible  of  its  deprivation.  Such  young  persons, 
therefore,  are  found  to  yield  soonest  to  this  cause  of  death. 
With  respect  to  persons  killed  in  action,  different  considera- 
tions prevail.  The  Roman  Law  (Dig.  Lib.  34,  tit.  5,  i,  9) 
provided  that  if  a  father  and  his  adult  son  perished  in  the 
same  battle,  the  son,  in  the  absence  of  evidence  to 
the  contrary,  should  be  presumed  to  have  been 
the  survivor :  and  this  presumption  was  followed 
m  a  remarkable  French  case  (Hubback,  On  Suc- 
cession, 760).  A  father  and  his  son  fell  at  the 
battle  of  Dunes  in  1658,  and  the  daughter  of  the  former 
became  a  nun,  and  civilly  dead,  on  the  same  day  at  noon, 
which  was  the  hour  when  the  battle  commenced.  On  the 
question  of  survivorship  among  the  three,  it  was  decided 
that  the  nun  died  first,  on  the  ground  that  her  vows,  as 
voluntary  acts,  would  be  consummated  in  a  moment ; 
whereas,  the  deaths  of  the  father  and  the  son  being  violent, 
there  was  a  possibility  of  their  living  after  receiving  their 
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wounds.  As  between  the  father  and  the  son,  therefore, 
after  some  argument,  the  Court  resolved  to  follow  the 
Roman  law,  and  to  presume  that  the  son,  being  of  the  age 
of  puberty,  had  survived  his  father. 


The  case  of  Victorian  Railway  Commissioners  (A pp.)  v. 
Conltas  and  ivifc  (Resp.)  (58  L.T.  Rep.  390),  which  was 
determined  by  the  Privy  Council  in  1888,  decided  where  a 
husband  and  wife  were  crossing  a  line  on  a  level  crossing, 
the  gate  of  which  has  been  negligently  left  open  by  the 
Company's  servants,  and  while  they  were  in  the  act  of 
crossing,  a  train  came  by  at  high  speed  and  they  narrowly 
escaped  being  run  over,  but  did  not  sustain  any  physical 
injury,  yet  the  wife  fainted  with  terror  and  suffered  a  shock 
to  her  nervous  system,  and  was  ill  for  a  long  time,  that 
damages  for  the  injury  sustained  by  the  female  respondent 
and  the  consequent  expenses  caused  to  her  husband  were 
too  remote  to  be  recovered  in  an  action.  This  decision  was 
quoted  in  Pugh  v.  London^  Brighton  and  South  Coast 
Railway  Company  (74  L.T.  Rep.  724),  before  the  Court  of 
Appeal  in  1896,  but  was  deemed  by  the  court  to  be  a 
different  kind  of  case  from  that  then  before  it.  In  the  case, 
however,  oiDnlieu  v.  R.  White  &  Sons  ( 1 1 1  L. T  N.  1 58),  just 
decided  by  a  Divisional  Court  (Kennedy  and  Phillimore,  JJ,), 
a  horse  belonging  to  the  defendants  being  negligently 
driven  came  into  the  public-house  where  the  wife  of  the 
plaintiff  was  sitting  behind  the  bar.  The  horse  did  not 
come  into  physical  contact  with  the  plaintiff,  but  its 
sudden  appearance  frightened  her  greatly,  and  in  conse- 
quence of  this  fright,  she  being  then  enceinte^  suffered  a 
miscarriage.  It  was  contended  on  the  principle  laid  down 
by  the  Privy  Council  in  the  above  case  of  Victorian  Rail- 
luay  Commissioners  v.  Coultas  and  wife  that  damage  due  to 
mere  fright  caused  by  negligence  without  any  malice  is 
not  in  itself  actionable.      The  Court,  however,  held  that 
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the  last-mentioned  case  was  not  binding  on  an  English 
Court,  and  would  not  be  followed  in  the  case  then  before 
it,  and  decided  in  favour  of  the  plaintiffs. 


In  Durant  and  Co.  v.  Roberts  and  Keighle)\  Maxsted  atid 
Co,  ([1900]  I  Q^.B.  629)  the  Court  of  Appeal  determined,  in 
an  action  for  non-acceptance  of  wheat  sold  by  the  plaintiffs 
to  the  defendants,  that  a  contract  made  by  a  person  intend- 
ing to  contract  on  behalf  of  another  but  without  his 
authority,  may  be  ratified  by  that  other,  and  so  made  his 
own,  although  the  person  who  made  the  contract  did  not 
profess  at  the  time  of  making  it  to  be  acting  on  behalf  of  a 
principal.  This  the  House  of  Lords  have  reversed  (iii 
L.T.N.  83),  holding  that  when  a  man  makes  a  contract  in 
his  own  name  without  disclosing  that  he  is  acting  as  an 
agent,  and  without  any  authority  so  to  act,  but  with  an 
intention  in  his  own  mind  to  make  the  contract  on  behalf 
of  another  person,  that  person  cannot  ratify  the  contract. 
In  the  Court  of  Appeal,  A.  L.  Smith,  L.J.,  had  dissented 
from  the  other  judges,  and  thereupon  must  be  deemed  to 
be  on  the  side  of  the  House  of  Lords.  The  decision  is  a 
very  important  one,  and  of  necessity  throws  discredit  on 
several  earlier  cases,  such  as  Watson  v.  Swann  (11  C.B., 
N.S.  769)  and  Ticdcmann  v.  Lcderma?in  ([1899]  2  Q.B.  63 j. 


It  is  by  no  means  easy  to  gather  from  the  cases  on  the 
subject  when  a  claim  can  be  said  to  have  been  as  of  right 
within  the  meaning  of  the  Prescription  Act  (2  &  3  Will. 
IV.  c.  71) ;  one  or  two  points,  however,  are  plain.  In  order 
that  the  claim  may  be  as  of  right,  the  enjoyment  must 
have  been  in  the  language  of  the  Civil  Law  nee  vi  nee  elam 
neepreeario  (Dig.  lib.  39,  tit.  ^.de  aqua).  It  must  not  have 
been  vi\\\,  must  have  been  peaceable.  It  must  not  have  been 
elaniy  for  it  must  have  been  open.  This  follows  the  require- 
ment that  it  must  be  peaceable.      If  the  claimant  had  not 
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concealed  his  enjoyment,  it  might  have  been  disputed. 
Concealed  enjoyment  does  not  look  like  a  rightful  one. 
In  Union  Lighterage  Company  v.  London  Graving  Dock 
Company  (iii  L.T.N.  9),  the  plaintiffs  purchased  land 
adjoining  a  dry  dock  which  was  supported  by  piles  and 
ties  which  were  on  the  plaintiffs'  land.  The  conveyances 
to  both  parties  were  from  a  common  owner,  and  it  was 
admitted  that  if  the  Prescription  Act  applied,  enjoyment 
began  in  1877.  The  plaintiffs  relied  on  Weldonv.  Barrows 
(41  L.  T.  Rep.  327;  12  Ch.  1).  31),  that  there  was  no 
implied  reservation  of  the  right  of  support,  as  an  easement 
of  necessity,  and  that  their  attention  ought  to  have  been 
called  to  any  reservation  that  the  enjoyment  was  clam,  and 
that  no  right  could  have  been  acquired  by  the  defendants. 
The  defendants  urged  that  this  enjoyment  was  not  clam^ 
because  some  of  the  nuts  were  plainly  visible  on  the  out- 
side of  piles  on  the  plaintiffs'  land  and  were  evidence  of  the 
intention  of  the  common  owner  to  reserve  a  right  of 
support  for  the  dock,  which  was  in  fact  an  easement  of 
necessity.  It  was  held  by  the  Court  (Cozens-Hardy,  J.) 
that  the  nuts  visible  on  the  plaintiffs'  land  would  not 
suggest  the  presence  of  iron  ties  supporting  the  plaintiffs' 
dock  to  anyone,  except  a  skilled  expert,  and  that  the 
defendants  were  not  entitled  to  retain  the  iron  ties  to 
support  their  dry  dock  in  the  plaintiffs'  land.  This  is  an 
important  decision.  It  seems,  therefore,  that  the  enjoyment 
as  of  right  must  mean  an  enjoyment  had  not  secretly,  or 
by  stealth,  or  by  tacit  sufferance,  or  by  permission  asked 
from  time  to  time,but  an  enjoyment  had  openly,  notoriously, 
not  with  particular  leave  at  the  time,  but  as  a  matter  of 
right.  And  this,  whether  strictly  legal  by  prescription 
and  adverse  uses,  or  by  deed  conferring  the  right,  or  though 
not  strictly  legal,  yet  lawful  to  the  extent  of  excusing  a 
trespass  as  by  consent  or  agreement  in  writing. 

Sherston  Baker 
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[short  notices  do  not  preclude  reviews  at  greater 
length  in  subsequent  issues.] 
Ruling  Cases,    Edited  by  Robert  Campbell,  M.A.     Vol.  XXIII. 
Relief  (of  the  Abie-Bodied) — Sea.     London:    Stevens  and 

Sons.  iQoi. 
This  volume  contains  two  very  important  headings,  Sale  of  Goods, 
and  Sea.  It  can  have  been  no  easy  task  to  select  representative 
cases  from  the  mass  of  decisions  dealing  with  the  former ;  but  by 
the  help  of  33  cases  the  subject  has  been  divided  into  six  sections, 
ranging  from  the  inception  of  the  contract,  i.e.,  Section  I.  Con- 
tract. Statute  of  Frauds,  to  Section  VI.  Action  for  Breach, 
Measure  of  Damages.  The  notes  to  most  of  the  sections  are  not 
very  important,  as  the  necessity  for  them  has  been  largely  done 
away  with  by  the  Sale  of  Goods  Act,  but  those  there  are,  are 
useful.  The  American  notes  are  generally  even  shorter.  On 
most  points  the  law  in  America  is  the  same  as  our  own,  but  it  is 
interesting  to  note  some  differences.  For  instance,  the  doctrine 
of  markets  overt  has  never  gained  a  foothold  in  the  United  States  ; 
and  although  not  unanimous,  the  weight  of  American  authority 
supports  the  proposition  **  that  when  property  is  sold  to  be  taken 
out  of  a  specific  mass  of  uniform  quality,  title  will  pass  at  once 
upon  the  making  of  the  contract,  if  such  appears  to  be  the  intent." 
It  would  also  appear  that  it  is  rather  doubtful  whether  the  weight 
of  American  authority  is  not  opposed  to  the  later  English  decisions 
on  the  question  of  the  position  of  the  parties  to  a  contract,  when 
one  has  made  default  in  relation  to  an  instalment.  "  Sea  "  is 
treated  under  the  following  heads :  Regulations  for  Preventing 
Collisions  at  Sea  ;  Sea-Shore  ;  Sea-Walls  and  Protective  Works  ; 
Wrecks.  The  most  important  notes  to  these  sections  are,  the 
English  notes  on  Sea-shore  (where  the  merits  of  Mr.  Stuart  Moore's 
valuable  work  on  the  History  and  Law  relating  to  the  Fore-shore 
are  fully  recognised),  and  the  American  notes  on  Collisions  at 
Sea.  There  are  interesting  notes  on  the  **  Relief  of  the  Able- 
Bodied"  in  both  countries  ;  and  among  other  subjects  well  treated 
are  Estate  Duty  and  Riparian  Owner. 

The  Kmilu^h  Reports.     Edinburgh  and   London.    William    Green 
and  Sons.     Stevens  and  Sons.     1901.     Vols  II.- VIII. 
This  important  work  is  being  carried  out  with  commendable 
celerity,  and  the  seven  volumes  which  we  have  before  us  contain 
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the  following  reports  : — Brown,  Volumes  II.-VIII.,  Dow,  Volumes 
I.-VI.,    Bligh,  Volumes  I.-IV.,  Ditto,  N.S.,  Volumes  I.-XI..  Dow 
and  Clark,  Volumes  I.-IL,  Clark  and  Finnelly,  Volumes  I.-XIL, 
ranging  over  a  period  of  nearly  150  years.     Of  course,  a  certain 
amount  of  this  is  repetition,  as  in  the  later  volumes  we  find  the 
same  case   reported    in  different  reports,  but  this  of  course  is 
unavoidable,  and  has  some  advantages,  as  there  are  often  facts 
stated  in  one  report  which  are  omitted  in  another.     There  are 
numbers  of  cases  in  the  earlier  volumes  under  the    Irish   Penal 
Laws,  which,  though  now  fortunately  useless  for  the    purposes  of 
legal  information,  are  full  of  instruction  for   historical  purposes. 
There  are  also  a  number  of  cases  connected    with  the  law  of 
Tithes,  which  we  do  not  think  are  likely  to  be  referred  .to  again. 
It  is  impossible  to  mention  many  of  the  important  cases  reported, 
but  it  may  be  interesting  to  refer  to  a  few  in  each  volume.     The 
most  important  cases  in  Volume  II.  are  probably   the  well-known 
cases  of  Lielcharrow  v.  Mason  as  to  stoppage  in  transitu ;  Machreth  v. 
For  on  purchase  by  a  trustee  ;  and  Lynch  v.  Dahell  on  insurance. 
A  curious  and  interesting  case  is  Basil  v.  Atcheson  which  ^decided 
that  **  It  has  been  the   constant  rule   of    Courts   of  Equity   in 
Ireland,  that  where,  by  a  general  and  national  calamity,  nothing 
is  made  out  of  lands  which  are  a  fund  for  the  payment  of  interest, 
no  interest  ought  to  run  during  the  continuance  of  such  public 
calamity."     In  Qdlway  (Town)  \,  Russell  2iX^gi\eTi  sortit  interesting 
facts  connected   with  the  history  of    Galway,   and   Marlborough 
{Ductless  of)  v.  Strong  deals  with  further  litigation  connected  with 
the  building  of  Blenheim.     Rochester  {Bishop  of)  y.  A,  G,  relates  a 
curious  dispute  about  the  building  of  a  lodging  for  the  King's 
scholars  in  Westminster  School.      We  notice  a  little  slip  in  the 
reference  to  Hwdimjton  v.  Attrill;  it  is  reported   1893  A.C.,  not 
1892.     In  Volume  III.  we  may  call  attention  to  the  very  impor- 
tant decision   on    Scotch  Law  of   Redfearn  v.  Somei^vail,  that   in 
Hawkins  v.  R.,  and   the  most  important   constitutional  case   of 
Burdett  v.    Abbot;   while    golf    players    will    read   with    interest 
Dempster  V,  Cleghorn;  in  which  was  discussed  the   relative  rights 
of  rabbits  and  golf  players   on   St.  Andrew's  links.     The  judg. 
ment   of  Lord  Eldon  in  Keltett  v.  Kellett  is  worth    reading  on 
account  of  the  very  great   amount   of   uncertainty   which   that 
learned  Judge  displayed,  he  expresses  himself  thus : — **  I  should 
very    much   misrepresent   the    state    of  mind    with   respect    to 
this  question,  if  I  did  not  say  that  it  is  a  state  of  infinite  doubt — 
I  cannot  say  that  the  decision  in  this  case  is  wron^,  and  I  canno^ 
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sa)  that  it  is  right — I  do  not  know  what  the  state  of  my  noble  friend's 
(Redesdale's)  mind  is,  as  to  the  question  of  intention;  but  if  he 
finds  as  much  difficulty  in  it  as  I  do,  I  feel  for  him." 
Volume  IV.  begins  with  a  curious  misprint,  as  we  find 
Sir  William  Alexander  stated  to  have  been  chief  baron  for 
no  less  a  period  than  from  1 724-1 831.  There  are  also  a  few 
more  misprints  in  this  volume ;  which  would  seem  to  have  been 
less  carefully  revised  than  the  others.  There  are  some  important 
Scotch  cases  such  as  AVr  v.  WaucJiapey  Queensbeiry  Leasee,  which 
Lord  Eldon  declared  to  be  "  unquestionably  the  most 
weighty  and  important  cause,  which,  in  the  course  of  my 
professional  life,  either  at  the  Bar  or  in  a  judicial  situation, 
I  had  ever  had  occasion  to  consider,^'  aindSHrlifig  v,  Foiresfer. 
Other  important  cases  are  Jeason  v.  Wnght  ;  Rows  v.  Young  which 
necessitated  the  passing  of  an  Act  of  Parliament  ;  Cholmomldey 
v.  Clinton  ',  A,  G.  v.  Dublin  {Mayor  of),  and  Hullett  v.  Kimj  of  Spain. 
It  is  curious  to  notice  how  Zachary  Macaulay's  exertions  on 
behalf  of  the  abolition  of  Slavery  involved  him  in  a  libel  suit  in 
Macaulay  v.  S/iarkell.  In  Volume  V.  Rothchild  v.  Bvoohnan^ 
Cadell  V.  Paliner,  and  Lyme  Regis  v.  Henley  are  important  cases,  it 
also  contains  the  Devon  Peerage  Claim  ;  Birtwhistle  v.  Vardill  and 
Warre^ider  v.  Wairender^  both  leading  cases  on  questions  of 
domicile,  and  two  cases  connected  with  the  frauds  committed  by 
the  notorious  Fauntleroy.  In  the  Sixth  Volume  we  may  call 
attention  to  Oakely  v.  Pashelle7';  another  case  of  Hullett  v.  King  of 
Spain ;  R.  v.  Yarhorough  (Lwd),  and  Islington  Market  Bill. 

The  Seventh  Volume  contains  the  important  cases  of  Don  v. 
Lippmann  ;  At t wood  v.  Small,  and  Dnncan  v.  Findlater.  There 
are  also  a  number  of  interesting  Peei^ago  cases,  including  the  Vaux 
Peei-age  ;  the  Earl  of  Roscommon's  Claim,  and  the  Braye  Peerage. 
There  is  a  curious  case  Phillipts  v.  Innes,  as  to  whether  a  barber's 
apprentice  in  Scotland  could  be  lawfully  required  10  shave 
customers  on  Sunday  ;  and  it  is  rather  surprising  to  find  that  it 
was  considered  and  distinguished  as  lately  as  last  year.  The  most 
important  cases  in  the  Eighth  Volume  are  the  O'Conndl  case  and 
R.  V.  Millis;  there  are  also  a  number  of  Peerage  cases  of  which  the 
best  known  are  the  Sussex  and  the  Hastings  cases.  We  may  also 
call  attention  to  the  cases  of  Purves  v.  Landdl^  Brotan  v.  Bnorniany 
and  Ferguson  v.  Kinnoull  {Earl  of).  The  volumes  have  been  most 
carefully  and  judiciously  edited,  and  the  learning  and  research 
required  for  this  work  must  have  been  very  great  indeed. 
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A  Century  of  Law  Hefomi,  London:  Macmillan  and  Co.  1901. 
Real  and  Peisonal  Property.  By  J.  E.  R.  de  Villiers,  LL.M. 
London  :  C.  J.  Clay  and  Sons.     1901. 

Both  these  works  treat  of  the  history  of  the  changes  in  the 
Law ;  the  first  during  the  past  century  and  the  second  during  the 
reign  of  Queen  Victoria.  Their  styles  are  very  different,  as  will 
at  once  be  understood,  when  we  point  out  that  the  former  con- 
tains the  substance  of  a  series  of  twelve  lectures  delivered  at  the 
request  of  the  Council  of  Legal  Education ;  while  the  latter  is  the 
Yorke  Prize  Essay  for  1900.  The  lectures  are  a  pleasure  to  read, 
excellently  set  out  by  paper  and  type,  and  delivered  by  such  masters 
of  their  subjects  as,  among  others,  Messrs.  Blake  Odgers,  K.C., 
Augustine  Birrell,  K.C.,  A.  IL  Ruegg,  K.C.,  and  Sir  Harry  Poland, 
K.C.  They  combine  amusement  with  instruction  in  an  unusual 
degree ;  and  a  list  of  the  subjects  of  the  lectures  will  show  over  how 
wide  a  range  they  extend.  The  first  lecture  was  on  Changes  in  the 
Common  Law  and  in  the  Law  of  Persons,  in  the  Legal  Pro- 
fession, and  in  Legal  Education.  Then  come  Changes  in  Criminal 
Law  and  Procedure ;  International  Law,  Private  and  Public ; 
Changes  in  the  Constitution,  etc. ;  Changes  in  Domestic 
Legislation ;  Changes  in  Equity,  Procedure,  and  Principles ; 
Changes  in  Procedure  and  in  the  Law  of  Evidence  ;  Changes 
in  the  Law  of  England  affecting  Labour ;  Changes  in  the 
Law  of  Real  Property  (two);  Changes  in  the  Law  affecting 
the  Rights,  Status,  and  Liabilities  of  Married  Women; 
and  last  of  all  the  History  of  Joint  Stock  and  Limited  Liability 
Companies.  It  is  nice  to  compare  the  title  deeds  which  were 
once  spoken  of  by  Lord  Westbury  as  being  **  difficult  to  read 
impossible  to  understand  and  disgusting  to  touch,"  with  the  pre- 
sent substitute  the  land  certificate,  and  think  of  the  future  land- 
owner in  the  sympathetic  view  of  Mr.  Underbill.  "The 
bulky  and  imposing  sheepskin  so  familiar  to  us  all,  on  which  in  the 
pompous  metaphor  of  legal  writers,  a  landowner  is  entitled  to  sit, 
will  gradually  give  place  to  this  single  attenuated  document ;  so 
that  apparently  in  the  fulness  of  time,  the  English  land-owner  will 
become  a  kind  of  territorial  cherub.'* 

Mr.  de  Villiers  has  not  limited  his  studies  to  law  books,  but  has 
delved  among  the  "  Reports  of  Royal  Commissions  and  Select 
Committees,  and  the  evidence  of  witnesses  examined  by  them," 
the  pages  of  Hansard,  and  treatises  on  political  economy  and 
jurisprudence.      The  result  is  that  he  has  given  us  a  very  clear 


Digitized  by 


Google 


5o6  REVIEWS. 

account  of  the  history  of  the  various  branches  of  law  on  which  he 
treats,  the  grievances  complained  of,  the  arguments  for  and 
against  changes,  and  the  remedies  applied.  His  subjects  are:  Land 
Transfer  and  Title ;  Tenures  and  their  Incidents ;  Testaments  and 
Intestacy ;  Monopolies ;  Commercial  Law ;  and  Debts  and 
Securities.  He  does  not  deal  only  with  changes  accomplished, 
attempted,  and  probable ;  he  is  a  keen  reformer  and  believes  in 
the  abolishment  of  settlements,  and  future  compulsory  division  of 
inheritances.  His  chapter  on  Monopolies  is  specially  interesting, 
as  the  different  views  on  Patents  and  Copyrights  are  clearly  and 
vigorously  set  out.  There  can  be  no  doubt  as  to  the  ability  and 
knowledge  expended  on  this  Essay. 


Pocn*  Law  Statutes,    Vol.  i.      By  James  Brooke  Little,  B.A. 
London  :  Shaw  and  Sons.     1901. 

This  important  work  will  be  complete  in  three  volumes,  and  is 
intended  to  *'  serve  as  a  complete  book  of  reference  upon  all 
questions  arising  upon  the  Statutes  relating  to  or  connected  with 
the  Poor  Law."  More  than  50  Acts  of  Parliament  on  this  subject 
have  been  passed  since  the  publication  of  the  last  collection  of 
Poor  Law  Statutes,  many  of  them  important.  Some  idea  of  the 
labour  involved  may  be  given  when  it  is  seen  that  there  are  in- 
cluded in  this  work  more  than  350  Acts  of  Parliament.  These 
have  not  of  course  been  all  printed  and  annotated  in  their  entirety, 
this  would  have  made  the  work  uselessly  bulky;  but  the  following 
method  has  been  pursued  :  All  Acts  dealing  wholly  or  mainly 
with  Poor  Law  matters  are  printed  in  full  and  fully  annotated ; 
Acts  relating  to  Local  Government,  as  well  as  the  Poor  Law,  are, 
for  the  most  part,  printed  in  full,  but  the  annotations  are  mainly 
directed  to  matters  connected  with  the  Poor  Law.  The  present 
volume  contains  the  Statutes  from  43  Eliz.  c.  2.  to  6  &  7  Will. 
IV.  c.  96.  Asa  good  illustration  of  the  way  in  which  the  statutes 
are  treated  we  may  point  out  that  the  first-named  statute  with  the 
notes  thereon  occupies  120  pages  and  the  next  statute,  13  &  14 
Car.  II.  c.  12,  Poor  Relief  Act,  1662,  nearly  50,  while  the  Poor 
Law  Amendment  Act,  1834,  4  &  5  Will.  IV.  c.  76,  takes  up  over 
60.  No  unnecessary  cases  are  cited  and  all  obsolete  matter  is 
judiciously  eliminated.  There  is  a  full  index,  and  it  is  intended 
that  there  shall  be  an  index  to  each  volume,  and  a  complete  index 
tQ  the  whole  work  in  the  last  volume. 
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BOOKS  ON  COMPANY  LAW. 

Second   Edition.      A   Manual  of  Company   Law,      By   William 

Frederick   Hamilton,   LL.D.,   K.C,  assisted   by   Percy 

TiNDAL-RoBERTSON,    B.A.       London :     Stevens    and   Sons. 

1 90 1. 
Third  Edition.      Company  Late,     By  Francis   Beaufort   Palmer. 

London:  Stevens  and  Sons.     1901. 
A  Treatise  on  Company  La/r  under  the  Acts  1862-1900,     By  G.  F. 

Emery,  LL.M.     London:  Effingham  Wilson,     1901. 
Tlip  Companies  Acts,  1862-1900,     By  William    Godden,  LL.B., 

B.A.,  and  Stamford  Hutton.     London:  Effingham  Wilson. 

1901. 
The  Elements  of  Company  Law.      By   F.    GoreBrowne,    M.A. 

London  :    Jordan  and  Sons.     1901. 

As  might  be  expected,  the  literary  result  of  the  Company  Act 
1900  has  been,  first,  a  number  of  small  books  treating  of  that 
Act,  and  later  on,  new  editions  of  works  on  Company  Law, 
including  the  same  Act  and  bringing  Company  Law  up  to  date. 

It  has  also  encouraged  the  appearance  of  new  works  on  Com- 
pany Law.  A  number  of  treatises  on  the  Act  of  1900  were 
noticed  in  our  last  number,  and  we  give  above  the  names  of 
some  of  the  more  comprehensive  works  embracing  the  whole 
field  either  of  Company  Law,  or  of  the  Company  Acts,  which  is  very 
much  the  same  thing.  These  vary  in  their  scope  and  method, 
and  are  adapted  to  the  wants  of  various  classes.  Messrs.  Godden 
and  Hutton  have  carried  out  their  object  of  reproducing  **all  the 
existing  Statute  law  on  the  subject  in  the  most  portable  and 
handy  form  for  use  in  the  office,  and  at  meetings  of  directors  or 
shareholders."  This  book  contains  all  the  Companies  Acts  1862- 
1 890,  the  Forged  Transfers  Acts,  and  the  Forms  and  Fees  pre- 
scribed by  the  Board  of  Trade  for  use  under  the  Companies  Act 
1900.  Cross  references  are  given  to  other  sections,  but  there  are 
no  other  notes  or  references.     The  index  is  very  full  and  good. 

Mr.  Gore-Browne's  Elements  of  Company  Law  is  the  publication 
of  a  series  of  six  lectures  delivered  before  the  Institute  of  Sec- 
retaries. Though  it  only  purports  to  treat  on  elements,  it  gives  a 
very  comprehensive  view  of  the  law  in  a  limited  space ;  it  is  very 
clear  and  readable,  deals  with  questions  from  a  practical  point  of 
view,    and   often    gives   authorities   on  points    which    are    left 
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untouched  in  more  ambitious  volumes.  The  statement  of  a 
practitioner  of  his  experience,  that  the  Act  of  1900  has  "in  the 
judgment  of  many  competent  persons  created  more  difficulties 
and  dangers  than  it  l\as  removed,"  is  worth  noting. 

Mr.  Emery  has  adopted  an  ingenious  plan  of  making  the  Com- 
pany Acts  speak  for  themselves.  The  whole  career  of  a  Company 
from  "Incorporation'*  to  *' Reconstruction**  is  set  out  by 
judiciously  selected  and  skilfully  arranged  extracts  from  the 
Company  Acts,  with  accompanying  notes.  These  notes  are  clear 
and  useful,  but  the  dates  of  the  cases  are  in  several  instances 
given  inaccurately,  and  the  statement  that  a  shipping  company  has 
not  an  implied  power  to  borrow  is  not  justified  by  the  case  cited, 
i.e.,  Australian  Auxiliary  Steam  Clipper  Co.  v.  Mouusey^  which  is 
cited,  and  we  think  more  correctly,  by  Mr.  Gore-Browne  as  an 
authority  for  the  opposite  proposition.  The  subject  is  one  on 
which  our  learned  authors  find  it  difficult  to  agree.  Mr.  Gore- 
Browne  considers  that  both  shipping  companies  and  colliery  com- 
panies have  implied  powers  to  borrow  ;  Mr.  Emery  says  that 
neither  shipping  companies  nor  mining  companies  have  such  a 
power;  and  Mr.  Hamilton  decides  that  a  shipping  company  has 
it,  but  that  a  mining  company  has  not.  Mr.  Palmer  unfortunately 
does  not  help  us  to  settle  this  knotty  point.  The  two  other  books 
on  our  list  are  both  excellent,  and  though  their  arrangements  are 
somewhat  different  they  cover  the  whole  ground  in  a  most 
exhaustive  and  satisfactory  manner.  The  authors,  being  not  only 
sound  lawyers  but  of  great  experience  in  company  matters,  they 
know  what  points  of  difficulty  have  arisen,  and  are  likely  to  arise, 
and  can  give  not  only  what  the  law  is,  or  should  be  if  the  point 
has  not  yet  arisen,  but  also  give  good  practical  advice  which  may 
prevent  many  a  difficulty  arising.  A  good  illustration  of  this  can 
be  seen  by  turning  to  the  excellent  advice  Mr.  Hamilton  gives  on 
pages  404  et  seq.  to  all  persons  who  are  requested  to  become 
directors  of  new  companies.  Mr.  Hamilton  has  resolved  the 
Companies  Acts  into  a  number  of  propositions  which  make  a  sort 
of  codification  of  the  law,  the  notes  are  very  full,  and  all  cases  on 
the  subject  seem  to  be  cited.  If  we  had  to  make  a  comparison 
between  Mr.  Hamilton's  and  Mr.  Palmer's  works,  we  should  say 
that  Mr.  Hamilton's  is  the  more  exhaustive  and  Mr.  Palmer's  the 
more  critical.  As  an  illustration  of  this  we  may  call  attention  to 
the  long  and  able  criticism  by  Mr.  Palmer  of  the  case  of  Baiilett 
V.  Mayfair  Property  Co.,  of  which  he  disapproves,  but  on  which 
Mr.  Hamilton  makes  no  comment.     Mr.  Palmer  has  no  hesitation 
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in  giving  his  opinion  on  cases,  or  legislation,  and  we  are  glad  that 
it  is  so,  as  his  opinion  is  entitled  to  much  respect.  We  are 
therefore  sorry  to  read  that  the  Directors'  Liability  Act,  1890, 
*'  undoubtedly,  at  first,  frightened  away  some  good  directors ;  but 
the  Companies  Act,  1900,  is  much  more  likely  to  discourage  good 
directors."  Mr.  Palmer  adds  an  appendix  containing  the  Companies 
Acts,  Rules  and  Orders,  Practice  Directions,  &c.  We  think  it 
would  add  a  little  to  the  great  value  of  his  book  if  he  would  give 
the  dates  of  all  the  cases  cited. 


An  Epitome  of  Leading  Cases  in  Equift/.  By  W.  H.  Hastings 
Kelke,  M.A.  London:  Sweet  and  Maxwell.  1901.  This  is 
written  specially  for  the  use  of  students,  and  aims  at  being  an  in- 
troduction to  Equity  Case  Law.  It  is  founded  on  White  and 
Tudor's  well-known  selection,  but  it  is  in  no  case  an  abridgment 
of  it,  nor  is  it,  we  think,  quite  correctly  entitled  an  epitome  of 
Leading  Cases.  It,  however,  contains  a  good  outline  of  equity, 
illustrated  by  a  judicious  selection  of  leading,  and  other  cases. 
We  have  not  been  able  to  test  its  accuracy  to  any  great  extent, 
but  we  notice  that  the  reference  to  Burgess  v.  Vinicome,  p.  ^^^  is 
incorrect,  as  in  that  case  the  solicitor  trustee-clause  was  held  void 
because  the  trustee  was  an  attesting  witness  to  the  will,  not,  as 
stated  in  the  text,  because  he  himself  had  drawn  the  will.  The 
work  is  so  short  that  it  would  not  have  appreciably  increased  the 
bulk,  and  would  have  rendered  it  much  pleasanter  to  read,  if  the 
learned  author  had  made  use  of  more  prepositions,  and  fewer 
abbreviations. 

Land  Charges  Aots,  1888  awl  1900.  By  Ernest  W.  Eaton  and 
J.  PoYNTZ  PuRCELL.  London :  Stevens  and  Sons.  1901.  This 
small  work  is  well  described  by  its  sub-title  **  Practical  Guide 
to  Registration  and  Searches."  It  is  the  work  of  two  gentlemen 
who  are  officials  in  the  Land  Charges  Department  of  the  Land 
Registry,  and  is  intended  for  the  use  of  **  those  who  either  (i) 
have  to  register  under  the  Land  Charges  Registration  and 
Searches  Act,  1888,  or  the  Land  Charges  Act,  1900  ;  or  (2)  have, 
before  completion  of  dealings,  to  make  the  necessary  searches 
under  these  Acts."  The  book  contains  an  introduction,  in- 
formation as  to  the  various  charges  to  be  looked  for,  and  other 
practical  information,  statutes,  and  forms.  It  is  short,  clear,  and 
practical. 
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Mantime  Law,  By  Albert  Saunders.  London :  Effingham 
Wilson.  1 901.  This  book  might  be  entitled  *'  Adventures  of  a 
most  Unfortunate  Ship."  Mr.  Saunders  has  hit  upon  the 
ingenious  idea  of  illustrating  Maritime  Law  by  the  history  of  a 
ship,  which  meets  with  almost  every  disaster  which  can  be 
imagined,  till  at  last  she  becomes  a  total  loss.  The  plan  is  well 
adapted  to  show  the  application  of  the  law  to  the  facts,  and  to 
show  what  disputes  and  difficult  questions  may  arise  in  the  course 
of  a  ship's  career,  and  the  manner  in  which  each  disaster  affects 
the  different  parties  concerned  or  interested.  Mr.  Saunders  shows 
a  thorough  grasp  of  the  law,  and  a  wide  knowledge  of  the  practical 
side  of  shipping.  The  sad  tale  begins  with  the  agreement  to 
build  the  s.s.  Malabar  at  the  cost  of  ;^3 0,000.  We  are  rather 
surprised  to  find  that  she  was  built  satisfactorily,  and  that  neither 
party  became  bankrupt,  nor  was  the  ship  burnt  in  the  dock  ;  nor 
did  any  legal  questions  arise,  beyond  a  few  trifling  points  as  to 
registration  caused  by  some  of  the  owners  dying,  mortgaging,  etc. 
The  Mdlahar  is  delivered  to  owners  at  Newcastle-on-Tyne,  and 
on  the  way  to  London  runs  into  a  German  steamer  and  sinks  her, 
with  the  loss  of  three  passengers  and  six  of  the  crew.  The  action 
in  rein  in  the  Admiralty  Court  then  commences,  results  in  a  judg- 
ment that  the  Malabar  was  solely  to  blame,  and  the  damages  are 
found  to  be  ;^3 2,000  ;  the  representatives  of  two  drowned  English 
passengers  obtain  verdicts  for  ;^6,ooo  and  ;^4,5oo  respectively  and 
the  actions  of  the  representatives  of  the  drowned  Germans 
are  dismissed.  Meanwhile  the  Malabar  has  gone  off  to  China,  and 
got  there  without  any  disaster  except  a  considerable  leakage  of 
oil,  part  of  her  cargo.  The  owners  are,  however,  successful 
in  an  action  brought  against  them  in  respect  of  this,  and, 
as  far  as  we  remember,  it  is  the  only  action  out  of  many  in 
which  they  are  successful.  They,  of  course,  have  a  collision  in 
the  Suez  Canal  and  are  found  to  blame.  Space  will  not  per- 
mit us  to  describe  all  the  misfortunes  of  the  Malabar,  but  we 
may  mention  a  few  more.  She  is  blown  on  the  rocks  at  the 
^Mauritius,  her  cargo  is  condemned  for  contraband,  she  collides 
with  another  vessel  in  the  English  Channel,  with  loss  of  life  on 
both  sides,  and  at  last  sinks  beneath  the  waves  off  Ushant.  The 
number  of  questions  that  arise  and  have  the  law  applied  to  them 
is  very  great,  and  the  practical  adjustment  of  the  liabilities  of  all 
the  parties  concerned,  in  one  way  or  another,  is  both  difficult  and 
instructive. 
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NEW    EDITIONS. 

Third  Edition.  Thomas's  Leading  Cases  in  Constitutional  Law, 
By  Charles  L.  Attenborough.  London :  Stevens  and 
Haynes.     1901. 

This  book  is  intended  for  students,  and  contains  a  summary 
of  between  fifty  and  sixty  important  cases  on  Constitutional 
Law,  with  a  short  introduction,  and  notes  on  each  group 
of  cases.  The  idea  is  a  good  one,  and  the  little  work  is 
interesting,  as  well  as  instructive.  Some  of  the  cases,  such  as 
those  on  Slavery,  and  we  hope  those  on  Impressment,  only 
possess  an  historical  interest ;  but  many  are  still  of  vital 
importance. 

Third  Edition.  Death  Duty  Acts.  By  Evelyn  Freeth. 
London  :    Shaw  and  Sons.     1901. 

Mr.  Freeth  published  the  first  edition  of  his  work  under  the 
very  reasonable  supposition  "  that  that  part  of  the  Finance  Act, 
1894,  which  relates  to  the  Death  Duties,  including  the  new 
Estate  Duty  is  not  capable  of  being  readily  understood  from  a 
perusal  of  the  Act."  Since  his  second  edition  the  law  has  been 
twice  amended  by  Statute  and  explained  by  Judicial  decisions. 
The  need  of  a  competent  guide  is  therefore  more  imperative  than 
ever,  and  we*  feel  grateful  to  Mr.  Freeth  for  bringing  out  a  new 
Edition.  The  arrangement  is  excellent  and  the  explanations  and 
notes  clear  and  practical.  It  contains  the  text  of  the  four  Finance 
Acts,  and  an  appendix  contains  Forms,  Rules,  and  other 
information. 


Sixth    Edition.       The    Law    of    Torts.   .   By     Sir     Frederick 
Pollock,  Bart.     London  :    Stevens  and  Sons.     1901. 

It  is  not  necessary  for  us  to  say  much  about  this  well-known 
work.  The  Author  is  not  only  a  lawyer  but  a  jurist,  and  this  work 
is  distinguished  above  all  others  on  the  same  subject,  by  its 
breadth  of  principle  and  clearness  of  style.  The  cases  cited  are 
not  so  numerous  as  in  some  other  treatises,  but  they  are  carefully 
chosen,  and  include  the  most  important  and  the  most  recent. 
Since  the  last  edition  the  most  important  legal  events  in  con- 
nection with  the  law  of  Torts  have  been  the  passing  of  the 
Workmen's  Compensation  Act,  and  the  decision  in  Allen  v.  Flood. 

The  latter  is  frequently  referred  to  with  valuable  comments  on 
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what  it  has  decided,  and  what  it  has  suggested,  but  as  pointed  out 
by  the  Author,  it  has  not  only  settled  the  law  in  some  respects  but 
unsettled  it  in  others,  and  as  regards  one  question  at  least  **  only 
the  authority  of  the  House  of  Lords  can  finally  dispose  of  the 
doubts  which  still  surround  this  topic.  For  the  present  they  are 
rather  increased  than  diminished."  The  Workmen's  Compensa- 
tion Act  is  but  shortly  dealt  with,  as  being  alien  to  the  subject. 
**The  decisions  turn  wholly  on  the  language  of  the  Act,  and  the 
rules  made  under  it,  and  throw  no  light  on  any  principle  of  the 
law  of  Torts ;  indeed  the  Act  is  a  law  of  compulsory  insurance, 
and  quite  beyond  the  region  of  actionable  wrongs." 


Owing  to  want  of  space  several  reviews  of  important  books  have 
been  held  over,  and  will  appear  in  next  issue. 


Other  publications  received : — Belgian  Law  and  Legal  Procedure^  by  Gaston 
de  Laval ;  Report  of  the  Paris  Conference  (International  Maritime  Committee) ; 
Druce's  Agricultural  Holdings  Act,  1900  ;  Bulletin  No.  61  (New  York  State 
Library) ;  Soule's  Year  Book  Bibliography ;  Randolph's  Joint  Resolution  of 
Congress,  U.S.A.  and  Cuba:  The  Register  (Japan  1;  The  Journal  of  the 
Society  of  Comparative  Legislation  for  June  (Jolm  Murray) ;  Quarterly 
Statement  of  Palestine  Exploration  Fund;  The  Royal  Blue  Book  (Kelly's 
Directories,  Ltd.). 


The  Law  Magazine  and  Revieiv  receives  or  exchanj;es  with  the  following 
amongst  other  publications  -.—Review  of  Rrcieivs,  Juridical  Revieiv,  Public 
Opinion,  Laiv  Times,  Lazv  Journal,  Justice  of  the  Peace,  Law  Quarterly 
Review,  Irish  Larv  Times,  Australian  Law  Times,  Speaker,  Accountants^ 
Journal,  North  American  Revieiv,  Canada  Law  Journal,  Canada  Law 
Times,  Chicago  Legal  Neivs,  American  Laiv  Reinezv,  American  Law 
Register,  Harvard  Laiv  Reineiv,  Case  and  Comment,  Green  Bag,  Virginia 
Lazv  Register,  American  Lawyer,  Albany  Law  fournal,  Madras  Law 
Journal,  Calcutta  Weeklv  Notes,  Laiv  Notes,  Queensland  Lazv  Journal^ 
Lazv  Students'  Journal,  IVestminsler  Revinv,  Bombay  Lazv  Reporter, 
Medico-Legal  Jour?tal,  Indian  Revieiv,  Kathiazvai  Law  Reports,  The 
Lazvyer  (India),  South  African  Law  Journal,  Yale  Law  Joutnal,  New 
Jersey  Law  Journal. 
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